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ART.  I.— CHANCERY  REFORM. 


Substance  of  a  Speech  delivered  by  the  Right  Hon.  Henry 

Lord  Langdale,   Master  of  the   Rolls,  in  the  House  of 

Lords,  June  13M,  1886.  London.  1836. 
A  Letter   to  the  Right  Hon.   Viscount  Melbourne  on  the 

Present  State  of  the  Court  of  Chancery.     By  the  Right 

Hon.  Sir  Edward  Sugden..  London,  1835. 
A  Letter,  ^c.    By  A.  H.  Lynch,  Esq.  M.P.     London,  1836. 

The  Lord  Chancellor  has,  at  length,  developed  the  anx- 
iously expected  plan  for  the  improvement  of  the  Court  of 
Chancery  and  the  Appellate  Jurisdiction.  It  has,  or  rather— 
for,  thank  God,  we  now  speak  of  it  as  a  thing  that  has  failed — 
it  had,  at  least,  the  merit  of  simplicity.  It  proposed  the  ap- 
pointment of  an  additional  magistrate,  for  the  exclusive 
service  of  Chancery,  to  be  styled  Chief  Justice  of  that  Court, 
with  very  high,  if  not  the  highest  judicial  rank ;  and  with  a 
very  great,  if  not  the  greatest  salary  among  the  present 
Judges.  The  Chancellor  was  to  be  withdrawn  from  the 
Court  of  Chancery,  to  act  as  President  of  Appeals,  both  in 
the  House  of  Lords  and  in  the  Judicial  Committee  of  the 
Privy  Council.  Considering  the  present  extent  of  the  judicial 
establishment,  and  its  charge  upon  the  country,  the  simplicity 
of  the  plan  was  not  more  remarkable  than  its  boldness. 

In  his  speeches  upon  this  occasion,  his  Lordship  confirmed 
what,  with  regret  be  it  said,  the  public  and  the  profession  too 
sensibly  feel,  that  there  has  been  for  some  time  past,  and  now 
is,  in  the  Court  of  Chancery,  an  arrear  of  business,  unprece- 
dented in  the  history  of  the  law.  Panting  time  toils  after  it 
in  vain — nor  is  there  the  slightest  prospect  that,  without  some 
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assistance  or  alteration,  it  will  ever  be  subdued.  It  cannot  be 
immaterial  to  inquire  what  has  occasioned  this  distressing 
accumulation,  and  how  it  may  be  provided  for. 

Although  at  a  period  of  the  Court's  obstruction,  not  long 
since  passed,  we  were  told,  and  from  something  like  authority, 
that  even  three  angels  were  inadequate  to  its  labours,  yet 
it  is  difficult  to  suppose  that  jfbwr  judges,  all  experienced  in 
the  business  of  a  Court  of  Equity — in  short,  men  of  the 
qualities  and  attainments  who  now  adorn  the  judicature  in 
Chancery,  ought  not  to  be,  and  would  not  be,  equal  to  every 
exigency;  we  say  four  judges,  including  a  Baron  of  the  Court 
of  Exchequer,  having  the  confidence  of  the  profession  in  the 
lousiness  of  equity,  because  that  Court,  with  a  judge  so  quali- 
fied, has  ever  been  an  important  assistant  in  the  business  of 
equity,  even  limited  as  its  sittings  in  t^at  branch  of  its  prac- 
tice necessarily  have  been.  The  effect  of  its  being  deprived 
of  that  part  of  its  regular  constitution  has  been,  and  is,  to 
throw  a  very  considerable  portion  of  employment  into  the 
only  remaining  equitable  jurisdiction.  A  Baron  of  the  Exche- 
quer, disciplined  in  and  conversant  with  equity,  even  inter- 
rupted as  he  might  be  by  the  concurrent  duties  of  his  office 
and  his  circuit,  would  still  be  a  valuable  assistant :  uninter- 
rupted, and  exclusively  and  constantly  employed,  he  would  be 
of  the  highest  usefulness.  If  power  were  given  to  transfer,  as 
occasion  might  require,  the  Chancery  records  ^  to  such  a 
judge,  little  more  would  be  required ;  and  if,  in  fact,  this 
were  done,  with  very  little  alteration  of  the  existing  system, 
a  judge  (and  one  could  well  be  spared  from  the  business  of 
law)  might  be  reclaimed  to  the  necessities  of  equity.  This 
arrangement,  and  a  well-appointed  Court  of  Appeal,  would 
strike  at  the  very  root  of  the  evil.  In  whatever  mode, 
however,  relief  may  be  best  accomplished  for  this  na- 
tional debt  of  unsatisfied  litigation,  relief  is  strongly  and 
immediately  requisite.  Separate  the  duties  of  the  Lord 
Chancellor,  says  the  Lord  Chancellor's  proposal;  and  if 
the  imion  of  his  functions,  as  they  now  exist,  has  been  the 
cause  of  the  grievance,  the  remedy  proposed,  however  ex- 
pensively purchased,  would  probably  go  far  to  remove  it;  but 

'  From  the  analogy  at  law,  where  the  records  go  for  trial,  without  auy  other 
rule  than  tlie  accidents  of  the  Circuit,  to  the  Judges  of  the  different  Courts. 
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has  it  been  so?  has  it  been  so,  either  in  the  whole  or  in  any 
considerable  degree  ?  We  shall  look  in  vain  to  any  thing 
that  has  been  put  forward  in  argument  upon  this  subject  to 
find  that  it  has.  And  if  it  were  otherwise,  we  cannot  but 
agree  with  Sir  Edward  Sugden,  that  every  remedy  should  be 
tried  before  this,  the  least  desirable  and  the  most  objection- 
able— the  mutilation  of  the  Lord  High  Chancellor's  state, 
dignity  and  duties,  should  be  adopted. 

To  trace  the  rise  and  progress  of  the  present  accumulation 
of  business  in  the  Court  of  Chancery  will  go  far  to  ccmfinn 
the  suggestion  already  thrown  out,  that,  if  the  full  efficiency  of 
the  equity  tribunals  had  all  along  been  secured  to  the  coun* 
try  by  the  appointment  of  competent  men  to  the  several 
Courts  of  the  Chancellor  and  the  Rolls,  of  the  Vice-Chan- 
cellor  and  the  Exchequer,  the  present  embarrassment  would 
never  have  existed ;  and  this  is  said  with  every  due  allow- 
ance for  the  interregnum  of  the  Lords  Commissioners.  Those 
four  branches  of  equity  judicature  efficiently  provided  for,  will 
go  far  to  relieve  the  present  pressure  and  obviate  its  recur- 
rence. 

It  is  now — we  will  not  say  how  many — years  since,  man  and 
boy,  doctor  and  student,  we  have  been  observant  of  the  pro- 
fession;— long  enough  to  have  witnessed  Lord  Eldon  in  the 
then  unrelaxed  exercise  of  those  transcendent  talents  which 
stamped  him  as  the  mighty  master  of  bis  science.  The 
Rolls  were  held  by  Sir  William  Grant,  who,  in  advanced 
years,  while  yet  in  the  fulness  of  his  powers  and  of  his  fame, 
a  great  example,  quitted  the  bench  which  he  had  adorned, 
and  left  a  name  never  to  be  mentioned  without  veneration. 
There  were  at  that  time,  and  until  1813,  but  two  Judges  of 
the  Court  of  Chancery,  with  a  full  and  indeed  more  than  a 
proportion  of  Equity  Judges  in  the  Exchequer,  viz.  Sir  Archi- 
balcl  Macdonald,  and  Thomson  and  Graham,  Barons.  Was 
or  not  the  Court  of  Chancery,  in  this  state  of  circumstances, 
without  arrear  of  business,  and  if  not  without  arrear,  at 
least  without  complaint?  If  the  Courts  had  been  so  kept  up, 
~if,  when  the  Vice-Chancellor's  bill  passed,  and  when  the 
Rolls,  and  when  the  Seals,  from  time  to  time,  became  vacant, 
the  respective  offices  had  been  filled  (we  do  not  say  with  able 
men,  or  with  men  of  professional  eminence  and  station,  (ox 
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they  were  so  filled), — if  they  had  been  filled  with  men  who  at 
starting,  and  from  the  first  "  thoroughly  understood  their 
btisiness/'—can  it  be  supposed  that  such  as  it  now  is  would 
have  been  the  present  condition  of  the  Court  ? 

It  is  hoped  that  not  uselessly  may  be  recalled  the  manner 
in  which  the  business  of  those  days  was  disposed  of.    At 
nine  o'clock,  upon  certain  mornings  in  the  week,  the  Master 
of  the  Rolls  sat  at  the  Rolls'  House,  and  got  through  a  paper 
of  consent  causes  and  petitions;  this  occupied  till  about  ten, 
or  somewhat  later,  as  the  business  might  require.  Although 
these   early   sittings  had  their  uncomfort,  upon  the  whole 
their  convenience  to  the  bar  and  to  the  dispatch  of  business 
preponderated.     Counsel,  and  more  particularly  the  juniors 
.with  heavy  drawing,  were  thus  relieved  from  what  otherwise 
would  have  occasioned  a  severe  sacrifice  of  time,  by  attend^ 
ance  in  Court,  and  in  term  at  Westminster.     Protected  from 
delay,  eundo,  redeundo,  et  morando,  they  were  enabled  to 
give  unbrdten  mornings  to  their  chambers.     No  equitable 
waste  is  more  destructive  than  a  waiting  upon  the  Court.     Of 
a  draftsman's  employment,  as  Fortescue  says  of  the  judges 
of  his  time,  it  is  almost  the  essence,  utvita'magis  sit  con- 
templativa  quam  activa.  And  it  may  here  be  remarked,  that  all 
notions  of  diminishing  the  arrear,  or  preventing  the  accumu- 
lation, of  business  by  extending  the  time  of  the  sitting  of  the 
Court,  will  be  found  only  to  aggravate  the  evil.     Counsel,  be 
they  leading  or  junior,  who  have  not  the  opportunity  of  being 
fully  prepared,  must  of  necessity  be  diffuse.     So  true  will 
they  find  it,  that  (although  the  converse  may  not  hold)  they 
cannot  attempt  to  be  concise,  without  the  certainty  of  being 
obscure;  and  it  was  practically  felt,  that  the  mode  which  the 
Lord  Commissionei^s  adopted  to  compensate  to  the  practition- 
ers in  their  particular  Courts,  the  days  which  were  there  lost  by 
attendance  \t\  their  more  exalted  functions,  but  increased  the 
evil  they  kindly  intended  to  prevent ;  and  upon  this  principle, 
in  a  laudable  assent  to  the  suggestion  of  his  bar,  did  Lord 
Langdale,  on  taking  his  seat  at  the  Rolls,  fix'  his  sittings 
%vithin  limits  that  gave  to  Counsel  the  most  useful  and  con- 
venient division  and  appropriation  of  their  time. 

But  to  return  ; — At  the  period  of  which  we  were   speak- 
ing, the  Chancellor  sat  from  ten  till  three,  when  he  rose  for 
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the  House  of  Lords,  and  the  Rolls  resumed  its  business  in 
the  evening,  from  six  till  nine,  afterwards  extended  to  ten,  ^ 
On  occasions  when  the  Chancellor  was  prevented  from  sit- 
ting, or  when  he  was  called  away  fit)m  his  Court,  the  Master 
of  the  Rolls  came  into  the  Court  of  Chancery,  and  proceeded 
with  its  business.  On  the  seals  this  was  frequently  the  case  : 
the  Chancellor  sitting  till  four,  five,  or  six,  until  relieved  by 
the  Master  of  the  Rolls ;  and  thus,  of  the  motions  of  the  last 
seal,  or  of  the  last  day  of  term,  few  were  left  unheard  beyond 
what  were  ordinarily  disposed  of  the  following  morning,  before 
the  petitions,  at  the  Rolls.  But  be  it  observed,  that  during 
this  time  the  Exchequer  was  a  real,  substantial,  serviceable 
Equity  Court;  and  it  must  be  in  the  remembrance  of  many  to 
what  extent,  and  particularly  in  the  cases  of  injunctions 
against  actions  at  law,  in  bills  of  discovery,  and  for  commis- 
sions to  examine  witnesses  abroad,  the  Exchequer  was  neither 
an  idle  nor  useless  handmaid  to  the  sister  jurisdiction.  It  is 
true,  that  at  this  time  the  litigation  of  bankruptcy  was  com- 
paratively inconsiderable.  A  few  days  after  the  last  seal,  with 
such  portions  of  days^  as  in  term  were  assigned  for  that  pur- 
pose, adequately  kept  it  down. 

In  this  course  of  transacting  it,  the  business  in  equity  was 
within  a  compass  that  admitted  of  the  gentlemen  at  that  bar 
attending  their  respective  circuits, — unquestionably  a  great 
advantage.  Lord  Eldon,  in  full  equity  business,  had  been 
the  leader  of  the  northern,  and  even  as  Solicitor-General, 
happening  to  be  appointed  just  on  the  commencement  of  the 
circuit,  he  went  upon  his  existing  retainers.  Romilly,  Pigott, 
Leach,  Richards,  Bell,  Wetherell,  Cooke,  CuUen,  Wingfield, 
Roupell,  &c.  &c.,  all,  with  no  inconsiderable  share  of  the 
business  thereon,  had  gone  or  went  their  respective  circuits. 
Many  of  the  front-rank  men  of  the  outer  bar  (for  until  the 
Vice-Chancellor's  Court  was  introduced,  the  front  places  with- 
out the  bar  were  as  sacred  to  the  men  of  standing  as  those 
of  Jthe  leaders  within)  were  enabled  to  relieve  and  to.  im- 
prove the  habits  of  Chancery,  by  experience  at  Nisi  Prius. 
Whether  or  not  sessions  and  circuit  were  a  kind  of  safi^ty-t 
valve  which  suffered  the  superfluous  vapour  to  escape,  cer- 

^  These  postprandial  sittings  were  highly  inconvenient,  and  have  been  wisely 
abandoned. 

'In  the  regulated  division  of  business,  Saturday  was,  inter  a/w».  the  day  for 
binVrupt  petitions. 
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tain  it  is^  that  the  circuit-going  men  were  generally  found  to 
be  at  least  as  right  to  the  point,  as  concise  in  statement,  as 
sparing  of  detail  in  argument,  in  opening  pleadings,  or  in 
reading  affidavits,  as  the  home-keeping  youth  of  the  present 
day.  Whether  business  was  done  better,  it  is  not  presumed 
to  be  said ;  but  neither  within  the  bar,  nor  without,  was 
there  that  fecundity  which  at  least  is  mortiferous  to  dis- 
patch. The  recollection  of  many  of  our  contemporaries 
will  confirm  us  in  stating,  that  down  to  the  year  1810  there 
was  little  or  no  complaint  of  the  airears  of  the  Court  of 
Chancery,  nor  any  demand  for  judicial  assistance.  The 
duration  and  tediousness  of  a  suit  had  long  been,  as  it  now 
is,  a  standard  pleasantry  with  the  common  lawyers,  ^  whose 
recommendation  "to  seek  relief  in  equity"  was,  abi  in  malam 
rem,  or  "  quasi  dixerat  abi  cito  et  suspende  te,  furcifer ;"  but 
they  never  doubted  that  the  operation,  which  they  so  consi- 
derately Suggested,  would,  after  the  usual  period  of  suspense, 
be  in  due  course  accomplished.  Undoubtedly  since  that 
time  the  business  of  the  Court  has  much  increased,  but  so 
also  has  the  assistance  rendered  to  it  been  augmented  ;  and, 
looked  at  per  se,  augmented  in  a  full  proportion  to  the 
demand.  From  a  statement  of  the  circumstances  attendant 
upon  the  judicial  appointments  of  the  Court,  it  is  attempted 
to  be  shown  how  it  is  that,  with  all  this  extra  assistance,  the 
mischief  still  is  such  as,  alas  !  we  find  it. 

The  first  alteration  that  presents  itself  was  in  or  about  the 
year  1810,  in  the  sudden  and  enormous  increase  of  the  busi- 
ness in  bankruptcy.  A  panic,  as  it  has  been  called — one 
of  those  endemics  since  that  time  not  unfrequently  recurring, 
had  seized  the  long-increasing  commerce  of  the  empire,  and 
from  that  time  down  to  the  year  1830,  with  some  inter- 
vals, bankruptcy  was  a  heavy  and  constant  incumbrance 
on  and  interruption  of  the  more  pecuUar  functions  of  the 
Chancellor.  The  same  consequence  of  extended  commerce 
and  its  then  embarrassment  drew  into  the  Court  much  of 
what  might  be  considered  as  accidental  and  temporary,  rather 
than  its  staple  employment, — business  of  a  nature  which  may 

^  On  Lord  Keayoo^s  once  observing  that  the  parties  should  apply  to  the  Court 
of  Chancery,  Erskine  pathetically  exclaimed  :  "  Would  your  Lordship  send  a  dog 
you  loved  there  1" 
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be  said  now  scarcely  to  exist.  The  draftsman  of  those 
days  will  readily  recall  the  Baltic  risks^  the  injunctions 
against  actions  at  law^  the  insurance  questions^  the  bills  of 
discovery^  and  for  commissions  to  examine  witnesses  abroad, 
the  bills  of  interpleader,  &c.  Motions  arising  out  of  this  species 
of  (in  one  sense)  ephemeral  litigation,  were  frequent.  Many 
were  the  injunctions  daily  moved  for  or  discussed  merely  with 
a  view  to  gain  time,  to  put  off  the  evil  day  of  execution 
or  of  payment,  to  compel  or  to  complete  or  to  defeat 
arrangements,  to  prevent  or  to  effectuate  bankruptcy.  Em-» 
barrassments,  "enough  to  weigh  a  royal  merchant  down,'* 
made  the  business  of  insolvency  well  reward  the  attention 
of  the  eminent  city  solicitors,  and  of  the  leading  men  of 
the  Chancery  bar.  Hence  the  hold  which  that  business 
got  upon  the  Court :  heavy  petitions  in  important  bank- 
ruptcies, and  injunctions  in  mercantile  questions,  of  which 
"  promptness  was  said  to  be  the  life  and  soul,"  suspended  or 
diverted  the  course  of  regular  litigation.  At  that  period, 
Lord  Eldon,  by  a  series  of  most  important  decisions,  sys- 
tematized the  law  of  bankruptcy.  The  Lord  Chancellor 
has  not  had  a  return  of  orders  made  upon  motion  at  this 
period,  inasmuch  as,  says  his  Lordship,  it  would  have 
comprised  under  that  head,  as  well  the  innumerable  mo-« 
tions  of  course  as  the  more  special  applications  ;•  but, 
without  such  a  return  of  the  orders  made  upon  special 
motions,  it  is  impossible  to  form  a  just  idea  of  the  value 
of  Lord  Eldon's  service  to  the  public  at  this  time;  for  it 
became,  and  was  then  the  practice,  upon  or  as  soon  after  the, 
filing  of  the  bill  as  it  was  admissible,  to  get  the  opinion  of 
that  noble  and  learned  lord  uppn  such  a  motion  (for  injunction, 
receiver,  to  pay  money  into  Court;  &c.)  as  the  case  might  be 
open  to,  and  to  take  the  result  of  such  apphcation  as  decisive  in 
the  6ause.  It  would  be  idle  to  estimate  Lord  Eldon's  labours 
by  inquiring  how  many  catises  his  Lordship  had  heard  since 
1820 ;  in  fact,  they  had,  as  to  such  of  them  as  did  not  admit 
of  being  decided  by  motion,  migrated  to  the  Rolls ;  and,  as- 
to  the  greater  part,  began  to  be  hopelessly  in  arrear ;  for,  to 
add  to  this  state  of  things,  the  increase  of  commercial  litiga- 
tion had  not  been  less  on  the  increase  in  Scotland.  Many 
and  heavy  were  the  appeals  to  the  House  of  Lords,  involv^ig 
questions  of  mercantile  intricacy.    Occasional  attacks  of  gout 
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w€re  then  becoming  serious  enough  to  withdraw  Lord  Eldon  fot 
a  time  from  his  Court,  or  at  best  to  leave  him  free  for  such 
business  as  inconveniently  enough  could  be  done  in  his  pri- 
vate room ;  so  that  in  and  previously  to  the  year  1813,  the 
Court  was  in  that  condition  which  loudly  called  for  the  inter- 
ference of  the  Legislature,  and  ended  in  the  appointment 
of  the  Vice-Chancellor  of  England. 

In  looking  back  upon  the  introduction  of  that  measure,  it 
is  both  curious  and  useful  to  observe  how  it  was  considered  as 
to  its  probable  eflfect  upon  the  oflSce  of  the  Lord  Chancellor. 
It  was  opposed  by  all  the  leading  Whig  lawyers  of  the  Court 
of  Chancery,  Sir  A.  Pigot,  Sir  S.  Romilly,  and  Sir  J.  Leach* 
Sir  S.  Romilly,  both  in  his  place  in  Parliament,  and  by  one  or 
moi-e  pamphlets  on  the  subject,  called  the  public  attention  to 
the  consequences  of  a  probable  separation  of  the  judicial 
duties  of  this  high  magistrate. 

"The  great  mischiefs  of  this  projected  change,"  says  he,  in  a 
Letter  to  Lord  Redesdale,  "are  likely  to  be  felt  most  severely  at 
some  distant  period,  when  the  views  of  the  framer  of  the  bill 
shall  have  been  long  forgotten,  and  when  the  nature  of  the 
oflBce  of  Lord  Chancellor  and  the  character  of  the  person 
selected  to  fill  that  office  shall  have  each  imdergone  a  gra- 
dual but  very  important  change.  Respect  for  public  opinion 
would,  at  the  present  day,  make  it  impossible  that  the  Great 
Seal  should  be  committed  to  a  mere  politician,  to  some 
second  Lord  Shaftesbury,  who  would  consider  the  administra-^ 
tion  of  justice  as  a  sort  of  troublesome  appendage  to  his 
office,  and  who  would  profess  the  utmost  contempt  for  the 
vulgar  rules  of  his  Court ;  but  such  an  appointment  will  give 
little  scandal  when  there  shall  be  two  permanent  judges  at 
hand  to  transact  the  ordinary  business  of  the  Court,  and  when 
habits  of  close  attention  and  continued  mental  exertion  shall 
1^  longei*  be  found  to  be  indispensably  necessary  to  the  ^de-p 
quate  discharge  of  the  duties  of  a  Lord  Chancellor.  I  cannot 
but  feel  apprehension  that  if  this  plan  be  adopted  the  time 
may  not  be  very  distant  when  the  art  of  skilfully  managing  a 
debate,  or  of  dexterously  conducting  a  court  intrigue,  may  be 
the  strongest  recommendation  to  the  highest  office  of  judica- 
ture."^ 

We  are  not  aware,  nor  have  we  been  curious  to  inquire  beyond 

*  Letter  to  Lord  Redesdale. 
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what  the  intrinsic  evidence  affords^  who  the  critic  was,  that, 
in  reviewing  the  work  from  which  the  above  extract  has  been 
made,  thus  proceeds  with  the  argument:* — ^**The  office  of 
Chancellor,"  says  the  reviewer,  "  is,  in  every  respect  but  the 
duties  annexed  to  it,  by  far  the  most  desirable  of  any  under 
the  Crown.  The  emoluments  are  nearly  four  times  greater 
than  those  of  the  best  paid  Cabinet  stations,  which,  judging 
from  the  past,  it  may  be  asserted  that  the  expense  attending 
it  is  trifling.  Almost  the  whole  patronage  of  the  law  and 
the  most  extensive  Church  patronage  is  annexed  to  it.  The 
rank  and  dignity,  and  parliamentary  functions  of  the  Chan- 
cellor, are  of  the  highest  order ;  and,  by  prescriptive  right, 
he  enjoys  familiar  access  to  the  throne,  which,  considering 
that  the  retired  and  studious  lives  of  lawyers  should  seem  not 
to  qualify  them  for  intriguing,  has  been  turned  to  a  wonderful 
account.  The  First  Lord  of  the  Treasury  is  placed  in  a 
laborious  situation  if  he  is  in  reality  the  Prime  Minister;  but^ 
with  far  greater  emolument,  and  a  patronage  not  inferior,  the 
Chancellor,  were  he  relieved  from  his  official  duties,  would 
have  comparatively  little  to  do.  If  this  relief  could  be  ob- 
tained, it  is  not  easy  to  imagine  a  more  tempting  bait  for 
a  politician  :— a  station  in  the  government  from  which  it  might 
be  more  desirable  for  a  minister  to  direct  the  whole."  After 
pointing  out  that  the  Chancellor  would  gradually  retire  from 
all  judicial  duties,  sharing  even  the  appeal  business  with 
the  law  Lords,  the  reviewer  then  inveighs  against  the  measure 
as  detrimental  both  to  the  constitution  and  to  the  administra- 
tion of  justice.     The  passage  is  striking : — 

"  Lawyers  may  still  be  appointed  to  the  office  of  Chancellor, 
but  lawyers  of  a  description  very  different  from  those  who  have 
of  late  years  held  the  Seals.  No  member  of  the  profession 
would  now  dare  to  accept  the  office  who  was  manifestly  unquali- 
fied for  its  duties ;  and  even  if  the  Crown  were  disposed  to  ven- 
ture upon  such  an  experiment,  and  found  a  barrister  capable 
of  joining  in  the  attempt,  it  would  be  impossible  to  persist  in 
it  for  many  months.  But,  with  an  accomplished  Vice-Chan- 
Cellor,  there  would  be  no  difficulty  in  the  way  of  such  a 
scheme,  and  a  person  might  be  promoted  to  the  Seals  merely 
because  he  was  capable  of  hearing  Scotch  appeals,  and  taking 
his  part  in  political  and  parliamentary  business,  although  he 

»  See  Edinburgh  Review,  vol.  21. 
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had  never  in  his  life  seen  a  bill  or  an  answer  in  equity.  He 
might  blunder  through  a  few  Irish  appeals  in  the  course 
of  the  session^  with  the  help  of  the  Irish  Chancellor ;  and 
fix)m  the  Rolls  or  the  Vice-Chancellor,  few,  if  any  appeals, 
would  in  all  Ukelihood  come.  The  mischiefs  of  such  an  event 
to  the  administration  of  justice  are  too  apparent ;  and,  in  a 
constitutional  point  of  view,  it  would  be  extremely  objec- 
tionable. The  Chancellor  would  be  subservient  to  the  ca- 
prices of  the  Court  in  proportion  as  he  owed  his  elevation  to 
their  &vour,  and  was  defective  in  the  proper  qualification; 
and  a  great  increase  of  patronage  would  be  gained  to  the 
Crown." 

The  view  which,  in  1830,  Lord  Brougham  took  of  this 
subject,  is  so  coincident  with  that  of  the  reviewer  in  1813, 
that  no  apology  can  be  necessary  for  citing  the  passage 
as  we  find  it  in  Sir  Edward  Sugden's  Letter  to  Lord  Mel- 
bourne : — 

"  The  jurisdiction  of  the  Lord  Chancellor  is  superior  to 
all  ordinary  jurisdictions.  If  the  Lord  Chancellor's  dirties 
were  confined  to  sitting  in  the  House  of  Lords,  he  would  soon 
become  a  mere  judge  of  appeal ;  he  would  soon  cease  to  be 
what  the  constitution  prescribed  he  ought  to  be — the  first 
lawyer  in  the  country.  Even  as  a  judge  of  appeal,  we  might 
set  him  up  and  plant  him  on  the  woolsack ;  we  might  give 
him  power,  but  would  he  have  any  authority?  Would 
he  satisfy  the  Courts  below  ?  would  he  satisfy  the  suitor  ? 
would  he  satisfy  the  profession?  See  the  course  which 
would  then  be  taken  ia  the  appointment  of  a  Lord  Chancel- 
lor; he  would  then  be  chosen  because  he  was  a  cunning 
intriguer  behind  the  curtain,  because  he  was  a  skilful  debater 
in  the  House  of  Lords.  Would  su<:h  a  man  be  qualified 
to  decide  appeals  from  the  Vice-Chancellor — from  the  Master 
of  the  Rolls  ?  He  would  hear,  and  he  would  listen ;  he 
would  discover  a  hole  to  pick  here,  and  a  wdrd  to  carp 
at  there;  now  a  commentary  to  hazard,  then  a  remark  to 
iTsk ;  but  would  he  be  competent  to  grapple  with  the  difficul- 
ties of  a  compUcated  case  ?  Would  he  have  any  confidence 
in  himself?  Certainly  not,  because  he  would  well  know  that 
the  profession  had  no  confidence  in  him.  Such  a  Lord 
Chancellor,  he  engaged  to  say,  would  confirm  at  least  nine- 
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teen  out  of  twenty  appeals.  That  which  ought  to  be  the  last 
resort  of  suitors,  the  comptroller  of  judges,  and  the  security 
of  rights,  the  power  of  the  appellate  jurisdiction,  would  exist 
only  in  name." 

It  is  impossible  to  put  more  strongly  or  more  correctly  the 
consequences  and  the  mischief  of  dividing  a  Lord  Chancellor 
into  a  chief  justice  of  the  Court  of  Chancery,  and  a  president 
of  a  court  of  appeal. 

In  1813,  and  in  the  state  of  the  Court  already  described, 
the  Vice-Chancellor's  bill  came  into  operation ;  nor  is  it  easy 
to  conceive  a  measure  more  obviously  adapted  to  all  the  exi- 
gencies. The  Court  wanted  assistance,  and  assistance  was 
given.  The  income  of  the  Great  Seal  was  assessed  to  pay 
this  new  functionary,  but  in  other  respects  the  oflSce  was  left 
imimpaired.  The  plan  of  a  Speaker  of  the  House  of  Lords, 
a  President  of  the  Council,  other  than  the  Chancellor,  seems 
to  have  been  suggested  only  not  to  be  adopted.  The  state, 
dignity^  and  office  of  the  Lord  Chancellor  were  left  precisely 
as  they  bad  been — no  patronage  was  created — no  burthen 
thrown  lipon  the  country  beyond  what  the  occasion  strictly 
called  for.  That  expectation  has  been  disappointed.  That, 
notwithstanding  what  was  then  done,  the  Court  is  now  in  a 
more  hopeless  condition,  is  to  be  attributed  to  circumstances 
quite  extrinsic  to  the  measure  itself,  and  least  of  all  to  this, 
that  the  functions  of  the  Great  Seal  have  remained  undivided. 
Let  us  notice  some  of  these  circumstances.  . 

Sir  Thomas  Plumer  was  the  first  Vice-Chancellor,  an  able 
and  accomplished  advocate  of  varied  and  extensive  practice, 
of  indefatigable  industry,  of  the  kindest  disposition,  and 
of  the  most  obliging  manners.  But  for  so  high  a  seat  of 
6quity  judicature  had  he  any  claim,  or  rather  pretensions, 
other  than  that  of  being,  at  the  time,  his  Majesty's  Attorney 
General  ?  He  had  not,  from  the  first,  the  confidence  of  the 
Bar.  He  was  brought  into  dangerous  juxta-position  to  Sir 
William  Grant,  and  although  he  was  a  star  of  the  profession, 
and  in  his  proper  sphere  not  a  dim  one,  yet  was  he  lost  in 
the  radiance  and  collateral  light  of  the  sun  that  ruled  the  day, 
and  the  moon  that  ruled  the  night  of  Lincoln's-Inn  and  of  the 
Rolls.  The  leaders  of  the  Court  were  not,  at  least,  with  him. 
Sir  Arthur  Pigot,  Sir  Samuel  Romilly,  and  Sir  John  Leach, 
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had  all  opposed,  and  were  strongly  averse  to,  the  project 
when  in  contemplation ;  and  they  found  its  actual  operation, 
in  the  contemporaneous  sittings  of  the  two  courts,  a  constant 
embarrassment  and  initation.  The  mildness  and  the  forbear- 
ance of  Sir  Thomas  Plumer  was  unequal  to  do  that  which 
the  energy  of  Sir  John  Leach  afterwards  accomplished  :  viz. 
to  command  the  attendance  of  a  Bar;  and  it  is  painful  to  re- 
call how  the  easy  nature  and  indulgence  of  the  former  of  these 
judges  were  abused.  Day  after  day  has  he  been  seen  in  a 
vacant  Court ;  his  secretary  and  the  usher  beating  about  in 
all  directions  for  employment,  plying  even  the  humble  juniors 
with  "  Have  you  any  thing  to  move  ?  Can  you  bring  on  any- 
thing before  his  Honor  ?"  while  there  was  his  Honor,  pa- 
tient, good-humoured,  as,  ill  or  well,  he  ever  was, — 

**  Tam  grandem  Judicem, 
Dum  veniret  expectantem,'* — 

beguiling  vacuity  by  delivering  a  judgment;  vox  clamantis 
in  deserto.  Nor,  when  the  bar  did  condescend  to  attend,  was 
the  progress  great.  Far  too  diffident  as  to  law,  and  far  too 
inquisitive  as  to  fact, — diffiise  himself,  and  inviting  diffuseness 
in  others,-^his  judgments,  laboured,  learned,  and  correct,^ 
were  so  long  as  sometimes  to  occasion  inconvenience  little 
short  of  that  arising  from  the  non-judgments  of  Lord  Eldon. 
It  was  scarcely  a  licence  to  say,  that 

To  cause  delay  in  Lincoln's- Inn, 

Two  different  methods  tend ; 
His  Lordship*8  judgments  ne'er  begin. 

His  Honor's  never  end. 

More  might  be  said,  but  it  is  enough  that  the  office  of  Vice- 
Chancellor,  so  exercised,  did  nothing  to  relieve  the  Court,  for 
which  it  had  been  created. 

On  the  retirement  of  Sir  William  Grant,  Sir  Thomas  Plu- 
mer was  appointed  to  the  Rolls,  and  Sir  John  Leach  became 
Vice-Chancellor ;  a  change,  at  least  as  far  as  the  Rolls  were 
concerned,  not  likely  to  be  beneficial  to  the  general  business 
of  Chancery.    The  impediments  to  the  general  usefulness  of 

■  See,  as  justifying  all  these  epithets,  his  judgmeat,  amongst  others,  in  Tebbs 
and  Carpenter,  and  Cholmondeley  and  Clinton. 
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Sir  T.  Plumer,  nearly  in  the  same  degree  existed  ;  and  far- 
ther^ his  health  began  to  decline.  Frequent  attacks  of  a  pain- 
ful disorder  withdrew  him  much  from  his  Court,  and  rendered 
him  less  equal  to  its  duties  when  attending. 

Sir  John  Leach,  who,  in  quickness  of  apprehension,  activity 
of  mind,  familiarity  with  practice,  and  zeal  in  business,  was 
never  surpassed,  we  may  say,  equalled  by  any  man,  took 
his  seat  impressed  with  the  necessity  of  exerting  all  his  ener^ 
gies ;  but,  unfortunately,  with  a  desire  of  accelerating  too 
rapidly  a  machine  ill-adapted  for  speed.  Mr.  Lynch  (calling 
inthe  authority  of  Gibbs,  J.)  tells  us,  that  a  waggon  cannot, 
at  least  ought  not,  to  be  driven  at  the  same  rate  as  a  two-wheel 
chaise.  Sir  John  Leach  had  a  different  notion  of  the  capa* 
bility  of  the  waggon  ;  and  the  Court  of  Chancery,  thus  assi- 
milated, was  driven  at  a  rate  that  dislocated  and  ejected  as  • 
much  as  it  regularly  discharged  of  its  load,  and  was  not,  more- 
over, always  kept  on  the  right  side  of  the  road.  So  vigorous, 
so  rapid  was  he  at  starting,  that  bankruptcy  and  caudes  were 
strangled  by  him,  as  it  were  in  the  cradle ;  but,  alas !  he 
scotched  the  snake,  not  killed  it.  It  drew  its  slow  and 
wounded  length  into  the  sunshine  of  Lord  Eldon :  Vinci 
dolentem  crevit  in  Herculem ;  with,  at  least,  two  heads  of 
litigation  for  the  one  that  had  been  displaced. 

The  summary  manner  in  which  causes  were  decided^  was 
frequently  considered  as  justifying  appeal,  even  when  it  was 
difficult  to  say  that  the  decision  was  wrong ;  and  the  suitors 
in  the  choice  of  rapid  injustice,  or  slow  justice,  oscillated 
between  the  Court  of  terminer  sans  oyer  on  the  one  hand, 
and  oyer  sans  terminer  on  the  other.  Nor  was  this  all ;  a  never- 
failing  source  of  appeal  was  found  in  the  peculiar  doctrine 
which  his  Honor  applied  to  affidavits.  Whenever  they  were 
confficting,  and  in  few  cases  are  they  not,  he  did  not  con- 
sider it  to  be  within  his  province  to  disentangle  the  intricacy, 
but  sent  it  at  once  either  to  a  jury  or  to  the  Master,  In 
bankruptcy,  where  the  contest  is  always  upon  affidavit,  this, 
his  practice,  was  universal.  It  was  enough  to  state,  upon  the 
petition  being  called  on,  that  there  were  conflicting  affidavits, 
or  that  it  was  a  legal  question,  and  away  it  went  to  an  in- 
quiry,— a  case,  an  issue,  or  an  action.  The  consequence  was, 
that,  day  after  day,  the  paper  was  cleared,  but  the  Court  was 
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not  disburthened.  Lord  Eldon,  who  laid  it  down  as  the  rule 
of  the  court,  that  the  affidavits  should  be  heard  or  read,  and 
that  the  case  should  be  sent  elsewhere  only  when  the  judge 
was  himself  unable  to  find  the  fact  upon  which  he  was  to  act, 
was,  in  every  instance  where  parties  were  not  inclined  to 
prosecute  the  issue  or  the  inquiry,  appealed  to  by  the  dis- 
satisfied suitor ;  nor  ev^n,  where  the  order  of  the  court  below 
w;as  acquiesced  in,  had  the  suit  or  matter  received  its  quietus. 
No>  not  only  had  it  to  come  back  in  its  usual  routine  of  fiir- 
ther  directions,  equity  reserved,  and,  above  all;  costs,  but  it 
still  haunted  the  place  where  it  had  been  knocked  on  the 
head  with  many  incidental  apparitions,  to  vary  minutes,  to 
qualify  or  alter  directions  for  the  issue,  with  motions  for  new 
trial,  and  exceptions  to  the  Master's  report ;  and,  as  if  this 
method  of  transacting  the  business  of  the  Court  was  not  in 
itself  sufficient  to  deprive  it  of  much  of  the  value  which  it 
would  otherwise  have  derived  (and  after  all  much  and  of  the 
greatest  value  it  did  derive  from  Sir  John  Leach)  a  long  and 
painful  illness  withdrew  him  for  the  greater  part  of  one  year, 
and  more  than  once  again  broke  in  upon  his  sitting.  Let  us  not 
be  unjust  to  his  merits — they  were  many  and  great.  He  was 
well-intentioned,  a  faithful  and  zealous  minister  of  justice.  He 
never  spared  himself;  his  very  failings  proceeded  from  this 
virtue^  As  Master  of  the  Rolls,  when,  from  the  nature  of  his 
business,  he  was  relieved  from  motions  and  from  bankrupt- 
cies, and  from  all  the  conflict  of  affidavits,  the  peculiarities  of 
his  judicial  manner  were  less  frequently,  and  indeed  but 
rarely,  excited.  His  anxious  guardianship  of  parties  unpro« 
tected ;  his  vigilance  over  the  funds  in  his  Court ;  his  jealous 
attention  to  the  rights  of  every  person  interested  in  them ;  the 
indignant  check  upon  all  that  appeared  to  be  mean,  sharp,  or 
unbecoming  in  practice,  gave  the  fullest  assurance  of  the 
honoumble  integrity  of  the  judge,  and  will  be  long  remem- 
bered, to  his  honour,  in  the  profession. 

Lord  Gifford  succeeded  Sir  Thomas  Plumer  at  the  Rolls ; 
with  a  deservedly  high  character,  as  a  good  everynday  work- 
ing lawyer,  and  inadequate  rather  from  want  of  neiTC,  than 
of  acquirement,  for  the  station  into  which  he  had  been  much 
too  rapidly  protruded.  The  difficulties  which  always  impede 
a  judge  at  his  outset,  and  more  strongly  in  a  Court  with  th@ 
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practice  of  which  he  is  not  familiar^  were  not  in  his  person 
assuaged  (with  rare  exception)  by  the  courtesies  or  forbear- 
ance of  the  men  who  then  had  the  lead  in  his  Court ;  nor  is  it  im«- 
^  probable  that  the  annoyances  Lord  Gifford  there  experienced, 
acting  upon  an  irritable  habit,  and  a  gentle  spirit,  in  a  position 
where  mistrust  of  himself  was  soothed  by  neither  assistance 
nor  encouragement,  deprived  his  country  of  talents  which,  in  a 
station  better  adapted  to  his  acquirements,  or  more  matured 
by  experience,  would  have  left  a  judicial  character  fully  jus- 
tifying the  promise  of  his  early  reputation.  He  had  endeared 
himself  to  all  who  knew  him.     He  was  loved  and  lamented. 

The  experiment  of  placing  a  common  lawyer  on  the  bench 
of  a  Court  of  Equity,  which  had  so  ill  answered  in  the  instances 
of  Sir  Thomas  Plumer  and  Lord  Gifford,  was  renewed,  and,  in 
the  result,  with  far  different  success,  in  the  appointment  of 
Lord  Lyndhurst.  It  is  said,  in  the  result ;  for  of  no  common 
lawyer  so  placed  can  it  be  expected  that  in  the  commence- 
ment he  should  not  be  unequal  to  his  duties.  "  La  capacit6 
des  hommes  n'est  fondee  que  sur  leur  experience,  et  ils 
raisonnent  rarement  juste  dans  la  premiere  affaire  qui  teur 
passe  par  les  mains."  This  remark  is  most  forcibly  applicable 
to  the  affairs  of  jurisprudence.  Capacity,  aided  by  expe- 
rience, has  now  eminently  redeemed  the  early  awkwardness,  if 
we  may  so  say,  rather  than  the  inefficiency  of  Lord  Lyndhurst, 
and  his  name,  as  a  great  equity  judge,  may  now  not  unde« 
servedly  be  associated  with  those  of  the  brightest  of  our  Chan- 
cellors ;  but,  in  his  early  days,  he  brought  more  of  ornament 
than  of  very  powerful  relief  to  the  then  oppressed  Court,  and 
its  business  was  perhaps  never  in  a  more  unsatisfactory  state 
than  at  this  time  under  this  triumvirate.  Sir  John  Leach,  Sir 
John  Copley,  and  Lord  Eldon.  In  1827  that  noble  and 
learned  lord  retired.  The  seals  were  delivered  to  Lord  Lynd- 
hurst, Sir  John  Leach  went  to  the  Rolls, — and  Sir  Anthony 
Hart,  after  a  short  interval,  was,  as  Vice-Chancellor,  suc- 
ceeded by  Sir  L.  Shadwell. 

Having  brought  down  the  Court  of  Chancery  to  this  point, 
let  us  for  a  moment  turn  to  the  Exchequer.  It  is  but  in  re- 
cent times  that  it  has  not  been  acted  upon  as  necessary 
policy  to  keep  that  Court  well  appointed  with  equity  men, — a 
fair  object  of  ambition  to  the  counsel  of  that  branch  of  the 
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profession^  and  an  effectual  assistant  to  the  Court  of  Chancery. 
The  Common  Law  Commissioners,  in  their  First  Report, 
very  truly  suggested,  that  to  restore  the  balance  of  business 
much  more  care  is  requisite  in  filling  up  vacancies  of  a  Court  . 
deficient  in  business  than  in  one  overcharged,  and  recom- 
mended that  the  equity  jurisdiction  of  the  Court  of  Ex- 
chequer should  no  longer  be  exercised  by  a  common  law 
judge;  and  who  can  doubt  that  they  are  right?  When 
Lord  Erskine  was  in  the  height  of  his  practice,  a  case  was 
laid  before  him  which  he  found  involved  a  question  of  equity  ; 
he  therefore  decliiied  to  say  more  upon  it  than  that  it  should 
be  submitted  to  some  gentleman  in  that  branch  of  practice. 
It  was  accordingly  taken  to  Mr.  Hart.  In  a  month  after- 
wards Lord  Erskine  held  the  Great  Seal.  When  William 
III.  proposed  to  the  great  Lord  Holt  to  make  him  Chancel- 
lor, "  May  it  please  your  Majesty,"  said  the  judge,  "  I  never 
was  but  in  one  Chancery  suit  in  my  life,  and  that  I  lost.  I 
am  unfit."  Upon  the  reputation  of  men  who  have  taken  the 
office  without  the  qualities  it  requires,  the  Great  Seal  has 
been,  what  Roger  North,  in  his  life  of  Lord  Keeper  North, 
calls  it — a  pestiferous  lump  of  metal.  No  man  until  these 
later  days  ever  saw  the  Court  of  Exchequer  tilled  exclusively 
by  common  lawyers.  Richards,  Chief  Baron;  Alexander, 
Chief  Baron  ;^  though  neither  of  them  very  quick  men,  were 
good  equity  lawyers,  and  under  their  respective  presidencies 
a  very  considerable  share  of  business  was  transacted.  If  we 
were  to  fix  a  period  at  which  the  equity  benches  were  filled 
most  serviceably  for  the  public,  we  should  fix  it  here  : — Lord 
Lyndhurst,  Sir  L.  Shadwell,  Alexander,  Chief  Baron;  Sir  John 
Leach,  at  the  ilolls,  withdrawn  from  motions  and  from  bank- 
ruptcy, from  the  main  source  of  his  irritation,  conflicting  afli- 
davits,  pursued  the  comparatively  even  tenor  of  his  way, 
dailyy  through  his  causes,  petitions,  and  further  directions. 
There  was  little  complaint  of  arrears,  no  call  for  assistance. 

Turn  we  now  to  these  Courts  since  1830  ;  firet,  with  Lord- 
Brougham  as  Chancellor,  and  next,  with  the^  Seals  in  com- 
mission. It  is  impossible  to  think  lightly,  and  we  are  always 
reluctant  to    speak    disparagingly,   of   this    extraordinarily 

1  Of  Sir  W.  Alexander,  as  an  s^ccoroplislied  jurist,  the  late  John  Bell  always 
spoke  in  the  highest  terms. 
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g^d  individttal^  of  his  immense  attaimhaitS;  of  his  un- 
equalled powers,  ^ncerely  is  it  wished,  had  il  been  only 
ibv  his  own  fame's  sake,  that  he  never  had  been  Chancellor. 
Who  that  has  heard  him  in  the  greatness  of  transcendant  elo-- 
quence,  or  in  the  happier  hour  of  social  freedom  ill  exchanged 
for  power,  but.r^rets  that,  as  with  a  becoming  sense  of  an 
offered  iilsult,  he  spurned  the  Attorney-Generalship,  he  did  not, 
at  least  with  a  molUter  manus  repugnance,  repel  the  Great  Seal. 
'*  The  expectation  of  the  Bar,'*  says  Mr.  Lynch,^  "was  great ;" 
and  so,  alas !  was  its  disappointment.  "  Consensu  omnium 
capax  imperii  nisi  imperasset."  His  judicial  demeanour  was 
a  perpetual  "counterfeiting  of  the  Great  Seal,"  an  equitable 
treason,  a  ease  for  a  praemunire;  he  was  an  antichrist  of 
law — supra  jus,  extra  jus,  contra  jus.  Like  Warburton  in  the 
church,,  he  came  as  a  comet  across  the  Court  of  Chancery, 
eccentric,  dazzling,  disturbing.  Nor  was  it  less  so  in  the 
House  of  Lords,  where  many  a  long  night  the  grave  Lord 
Keeper  "  led  tbe  brawls,  the  Seals,  and  maces  danced  before 
him."  If  he  rose  to  his  high  station « upon  the  principle  of 
preferment  which  lohhson  has  laid  down  as  governing  ad- 
yancemait  in  the  Church,  "factious  in  a  factious  age,  but 
always  eminent,'/^  so,  as  his  fall  has  been  great,  may  it  not 
be  useless  ;  for  who,  by  the  path  of  politics,  attempting  the 
aj?cent  to  judicial  deTation,  can  hope  not  to  fail  where  Lord 
Brougham  has  not  succeeded. 

As  to  the  Great  Seal  in  commission,  it  is  on  all  hands 
agreed,  that  it  was^  mider  no  circumstances,  likely  to  be 
an  adequate  substitute  for  aa.^k»^t  Chancellor;  and  that, 
constituted  as  the  commission  was,  the  measure  vvas  still  more 
objectioniable,  and  the  consequences  which  the  Court  novv 
is  aufFering  under  were  prognosticated  and  foretold.  With 
two  equity  judges,  and  those  two  the  only  equity  judges  of 
the  land,  withdrawn  from  their  own  Courts,  the  business 
there  injuriously  suspended  by  such  their  absence,  and  no 
less  injuriously  prolonged  at  dther  times  by  way  of  *'  com- 
pensation" where  ^^  specific  performance"  was  imperfect,  the 
Court  was  like  the  national  theatres  in  a  late  attempt  of  the 

1  Sen  Pamphlet. 

*  "  To  be  a  Bishop,  a  man  must  be  learned  in  a  learned  age  ;  factious  in  a  fac- 
lioos  age»  but  always  eminent." 

VOL.  XVI.  C 
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managers  to  work  them  both  with  one  company^  and  the 
consequence  was  empty  benches  always  at  one  of  them  and 
frequently  at  both.  It  is  astonishing  that  the  Bar  so  long 
and  so  patiently  endured  a  grievous  and  somewhat  of  an 
insulting  affliction .  Sir  Edward  Sugden  has  well  said,  "  the 
placing  of  the  Ghreat  Seal  in  commission  is  in  itself  an 
act  which  nothing  but  an  overruling  necessity  could  justify. 
The  public  is  not  aware  that  any  such  necessity  existed." 
(Letter,  p.  3.)  No  such  necessity  has  been  avowed,  and  the 
measure  remains  unjustified  and  defenceless. 

Turn  we,  however,  to  a  more  pleasing  contemplation. 
The  commission  is  at  an  end,  and  we  have  now  a  Lord 
Chancellor  of  character,  habits  and  attainments  fully  satisfy- 
ing the  expectations  of  the  public,  likely  to  be  a  most  usefiil 
and  beneficial  functionary.  We  have  also  a  Master  of  the 
Rolls,  as  to  whom  the  public  opinion  is  raised  so  high,  and  so 
deservedly  high,  that  it  will  be  rather  difficult  even  for  Lord 
Langdale  not  to  disappoint  it.  Never  than  in  this  in- 
stance  was  high  station  more  honourably,  more  independently 
achieved.  His  Lordship  may  say,  perhaps  with  greater  point 
than  is  reported  of  Lord  Thurlow,  "  the  peerage  sought  me, 
not  I  the  peerage."  When  Guilleaume  Layoignon  was  ap^ 
pointed  Premier  President  of  the  Parliament  of  Paris,  "  Louis 
XIY.  lui  adressa  en  lui  apprenant  sa  nomination  ces  paroles 
celebres  souvent  repet6es  depuis,  *  Si  j'avais  connu  un  plus 
homme  de  bien,  et  un  plus  digne  sujet,  je  I'aurais  choisi.'" 
Ouy  gracious  King  could  in  this  instance  have  well  adopted 
the  sentiment,  and  his  Master  of  the  Rolls  have  well  justified 
its  application. 

We  look  with  satisfaction  upon  the  judicature  in  Chan- 
cery, as  its  benches  are  now  filled;  and,  .upon  the  whole, 
we  arrive  at  this  conclusion  : — 1st,  That  either  with  the  Ex-» 
chequer  provided  with  an  efficient  and  constantly  sitting 
judge,  or,  if  it  be  thought  better,  with  a  distinct  judge  ap- 
pointed for  equity,  (in  that  case  this  jurisdiction  of  the  Ex- 
chequer abolished,)  the  present  arrear  of  business  would 
be  discharged,  and  future  accumulation  prevented. 

2nd,  That  the  experiment  of  the  Vice-Chancellor,  or  of  the 
full  force  of  the  Court  of  Chancery,  has  never  been  fairly 
tried,  and  has  now  a  fair  opportunity. 
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3rd,  That  in  the  instance  of  Lord  Lyndhnrst,  Sir  John 
L^Eicfa,  the  present  Vice-Cbancellor,  and  Sir  William  Alexan- 
der, all  acting  as  equity  judges,  the  equitable  establishment 
Was  adequate  to  the  exigency  of  all  the  equity  business. 

4tb,  That  at  that  time  the  Court  of  Chancery  had  abo  the 
bankruptcy  business,  and  the  Master  of  the  Rolls  did  not,  as 
now,  take  pleas,  demurrers,  and  motions. 

6th,  That,  in  the  present  state  of  the  Court  of  Exchequer,  a 
Taluable  arm  of  equity  strength  is  lost  to  the  service. 

6th,  That  with  a  full  force,  such  as  we  suggest,  the  Court 
of  Review  might  be  usefully  abolished,  and  the  bankruptcy 
business  remitted  to  equity,  its  former  jurisdiction. 

7th,  That  judges  cannot  be  placed  in  a  court,  the  prin- 
ciples and  practice  of  which  they  are  unacquainted  with, 
however  great  their  talents  and  reputation,  without  retarding 
the  business  and  occasioning  arrears. 

8th,  That  no  part  of  the  present  arrear  has  been  occasioned 
by  the  nature  of  the  Lord  Chancellor's  office,  as  at  present 
constituted. 

9th,  That  the  state  of  the  business  under  Lord  Lyndhurst> 
Chancellor,  when  the  equity  establishment  was  full,  authorizes 
that  conclusion. 

10th,  That,  therefore,  to  separate  the  judicial  duties  of  the 
Lord  Chancellor,  is  not  to  remedy  the  mischief. 

In  this  opinion,  as  to  the  advantage  and  propriety  of  leav- 
ing untouched  the  office  of  the  Chancellor,  we  believe  we 
have  the  concurrence  of  the  feelings,  and  we  think  also 
the  opinion,  of  a  very  great  proportion,  if  not  the  majority, 
of  the  Bar.  That  the  Chancellor,  or  the  chief  equity  judge,  or 
chief  justice  of  the  Court  of  Chancery,  whatever  title  please  his 
ear,  may  thereby  become  irremovable  and  independent  of  the 
Crown,  undoubtedly  carries  with  it  a  strong  recommendation. 
As  a  general  proposition,  the  advantage  from  the  inde- 
pendence of  judges  is  incontrovertible ;  and  if  he  is  to  be 
in  the  position  of  a  judge  in  equity  merely,  there  is  every  rea- 
son why  the  Chancellor  should  have  the  san^e  immunities  as 
his  brethren.  But  ought  he  to  be  such  a  mere  yoke-fellow 
in  equity?  Although  his  political  bias  and  fimctione,  al- 
though the  uncertainty  of  his  hold  upon  office,  have  their 
inconveniences,  do  we  not  narrow  our  view  of  the  subject  too 

c2 
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much  when  we  look  only  to  their  partial  operation  in  the 
routine  business  of  Westminster  or  Lincoln's  Inn  Hall,  and 
do  not  advert  to  the  universal  influence  of  the  highest  station 
in  the  empire,  open  to  all  by  learning,  self-dependence,  and 
exertion  ?  Let  economists  talk  as  they  please  of  the  expense  of 
Ex-chancellors;  why,  every  Ex-chancellor,  the  Stantes  ^mi- 
liani — Lord  Eldon,  Lord  Lyndhurst,  Lord  Brougham,  Sir  E. 
Sugden,  (over  whose  head,  like  his  namesake  Edward  VL,  the 
coronet,  we  trust,  is  pending,)  every  noble  family,  from  this  fount 
of  law  derived  into  the  peerage,  is  a  strong  moral  excitement 
upon  all  the  intellectual  enterprize  of  this  mighty  empire.  It 
is  not  to  be  expected  that  political  party  is  always  to  be  in  the 
sad  uncertainty  in  which  it  is  at  present;  but,  be  this  as  it  may, 
the  salary  of  an  Ex-chancellor  is  not  an  unprofitable  bounty 
upon  the  labour  and  talent  of  the  country. 

"  If  any  plan  is  devised,''  says  Sir  Edward  Sugden,  "  which 
will  withdraw  the  head  of  the  law  from  the  House  of  Lords, 
or  place  a  merely  political  person  at  the  head  of  it,  I  hope  it 
will  be  defeated;  the  law  in  the  person  of  the  Chancellor  gives 
to  the  state  all  the  weight  which  great  legal  acquirement  and 
practical  knowledge  can  impart;  the  state  in  return  sheds 
a  lustre  over  the  administration  of  the  law  in  the  dignity 
and  station  with  which  it  invests  the  chief  magistrate." 

"  Compute,"  says  Adam  Smith,  "  in  any  particular  place 
what  is  likely  to  be  annually  gained,  and  what  is  likely  to  be 
annually  spent,  by  all  the  different  workmen  in  any  common 
trade,  such  as  that  of  shoemakers  or  weavers,  and  you  will 
find  that  the  former  sum  will  generally  exceed  the  latter — but 
make  the  same  computation  with  regard  to  all  the  counsellors 
and  students  of  law,  in  all  the  different  Inns  of  Court,  and  you 
will  find  that  their  annual  gains  bear  but  a  very  small  pro- 
portion to  their  annual  ex^piaise;  even  though  you  rate  the 
former  as  high,  and  the  latter  as  low,  as  can  well  be  done* 
The  lottery  of  the  law  therefore  is  very  far  from  being  a  per- 
fectly fair  lottery;  and  that,  as  well  as  many  other  liberal  and 
honourable  professions,  is  in  point  of  pecuniary  gain  evidently 
under-recompensed.  Those  professions,  however,  keep  their 
level  with  other  occupations,  and  notwithstanding  these  dis- 
couragements, all  the  most  generous  and  Uberal  spirits  are 
eager  to  crowd  into  them.*' 
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Do  not  take  away  the  noblest  object  of  ambition  that  has 
ever  acted  upon  ingenuous  minds,  or  animated  their  struggle 
through  the  depressing  drudgery  of  a  profession  laborious 
beyond  all  others — the  slave-trade  to  all,  the  guinea-trade  but 
to  few.  No  doubt  much  would  remain,  though  the  dignity  be 
lessened.  Petty  patronage  in  plenty:— Conunissionerships, 
Revising  Barristers,  Courts  of  Review,  the  sixteenths  of  die 
lottery,  are  numerous.  But  these  are  not  the  prizes  that  will 
induce  the  noblest  spirits  to  risk  their  talents  and  their  time 
in  this  the  great  lottery  of  EngUsh  adventure.  To  adopt  a 
judicial  figure :  The  Chief  Justice  of  the  Court  of  Chancery 
may  still  be  one  of  the  angels  of  the  Court,  though  an  arch- 
angel ruined ;  and  in  choosing  among  the  leaders,^  the 
labour  and  the  strength  of  an  Ajax  may  gain  the  armour  of 
Achilles,  but  what  will  reward  the  intellect  and  the  eloquence 
of  Ulysses  ?  Mr.  Lynch  indeed  treats  these  alarms  as  idle. 
''The  passage  from  the  Court  of  Pie  Poudre  to  the  Woolsack, 
will  be  as  open  as  it  has  ever  been : "  Alas !  my  good  Lynch, 
it  will  be  more  open ;  at  least,  the  present  strong  Bar  will  be 
removed.  Mr.  Lynch  points  out  a  serious  inconvenience  that 
attends  each  removal  of  a  Chancellor,  from  the  causes  before 
liim  being  either  left  part  heard  or  undecided : — and  no  doubt 
this  should  be  provided  for.  It  admits  an  obvious  remedy; 
there  is  no  reason  why  the  jurisdiction  of  the  Ex-chancellor 
should  not  remain  over  all  business  on  which  it  has  thus 
attached,  with  the  resort  to  the  Court  of  Appeal,  and  not  to 
his  successor,  except  as  far  as  he  may  as  one  of  the  Judges  be 
included  in  that  tribunal.  We  cannot  part  with  this  part  of 
the  subject  without  again  referring  our  readers  to  the  eloquent 
speech  of  Mr.  Canning,  against  this  separation  of  the  Chau« 
cellor*s  duties. 

We  cannot,  however,  amidst  the  causes  of  procrastination 
in  the  Court  of  Chancery,  omit  alluding,  with  the  utmost  good 
humour  and  respect,  to  the  very  great  length  of  the  speeches 
of  counsel.  Nothing  more  forcibly  strikes  the  Judge  of 
a  Common  Law  Court,  called  upon  to  sit  in  equity,  than  this 
contrast  to  the  mode  of  doing  business  on  his  own  side  of  the 
hall.  Never  was  an  echo  so  powerful  and  distinct  as  that  in 
'  Concedere  ducrs,  kc. 
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the  Court  of  Chancery,  where,  with  an  identity  more  wonderful 
than  that  of  Killarneyy  we  have  heard  the  same  thing  twice, 
thrice,  four  times,  distinct  and  euphonious.  It  has  passed 
into  a  forensic  metaphor, — ^the  affidavits  are  an  echo  of  the  peti* 
tion  or  of  the  bill.  ^^  Reduisez  un  avocat  k  la  seule  discasnon 
du  fait,  otez  lui  ses  citations,  ses  amplifications,  ses  exordes, 
ses  p^roraisons,  et  vous  verrez  ce  que  deviaidra  T^loqu^ice 
du  Barreau."  The  French  critic  is  rather  too  rigid,  but  unques- 
tionably much  of  what  he  enumerates  might  be  ^'  struck  out 
for  impertinence."  "  The  pleadings''  would  be  improved,  the 
business  accelerated.  That  the  recitals  now  are  somewhat  more 
than  in  due  proportk>n  to  the  operative  part,  may  in  some  degree 
be  attributable  to  this.  On  both  sides  the  Bar,  and  particularly 
within  the  Bar,  the  competition  is  greater  t}ian  at  any  former 
period.  In  the  wisdom  to  be  found  in  a  multitude  of  counsellors, 
his  Majesty  has  at  least  an  equitable  interest,  greater  than 
any  of  his  royal  predecessors;  but  without  disparagement 
to  any  of  the  counsel  learned  in  the  law,  whom  it  pleased 
Lord  Lyndhurst  so  to  assign,  it  was,  perhaps,  a  little  over- 
done. Largesse,  Largesse,  as  the  heralds  cried  to  Prince  John, 
s^  the  lists  at  Ashby,  and  right  and  left  was  the  bounty 
indiscriminately  scattered :  nor  does  the  evil  end  here.  Be- 
tween the  orator  and  the  reporter  wonderful  is  the  sym- 
pathy, and  equal  the  diffiiseness. 

Now  the  long  labours  of  the  Bar  arc  o'er, 
Yet  live  in  S — 's  numbers  one  day  more. 

Foliis  Qotas  et  nomina  mandat, 
Quaecumque  in  foliis  descripsit, 
Digerit  in  numerum. 

But  our  consolation  is  in  the  good  sense  and  good  taste  of 
the  Bar,— the  most  efficient,  and,  in  fact,  the  only  corrective  of 
the  evil. 

This  subject  may  probably  be  resumed  in  considering  that 
part  of  it  which  relates  to  the  Court  of  Review,  which  the 
Chancellor  for  the  present  leaves  in  a  state  of  suspended  ani- 
nuition,  awaiting  the  process  of  the  humane  society  in  the 
long-expected  imprisonment  for  debt  bill.  Thus  much,  at 
least,  it  is  easy  to  foresee,  that,  as  far  as  that  measure  is  to  have 
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any  eff^cty  it  will  leave  the  Court  precisely  as  it  finds  it.  If 
the  Fabric  \s  to  dissolve  amidst  the  wreck  of  matter^  it  will^  at 
least,  be  something  to  have  fallen  when  even  the  Chancellor 
was  tottering.  If  it  is  to  be  continued,  it  deserves  consi* 
deration  whether  it  might  not  be  assistant  in  some  degree  to 
the  general  business  of  Equity.  But  the  Court  will  not  have 
been  altogether  unserviceable  if  it  should  now  operate  as  acaur 
tion  upon  the  present  proposed  plan  of  improvement,  and 
check  that  spirit  of  legislation  which  would  again  heedlessly 
fix  upon  the  country  a  new  judicature,  and  another  eight  or 
nine  thousand  a  year  of  expense  : — if  it  induce  more  strongly 
the  consideration,  that  whatever  may  be  the  inconveniences  of 
the  present  state  of  the  Chancellor's  office,  they  may  be  far 
better  for  the  country  than  the  proposed  change.  We  cherish 
this  hope,  thinking  that  all  that  is  required  is,  to  reclaim  from 
the  present  establishment  of  Judges,  one  exclusively  dedicated 
to  Equity.  We  trust  long  to  see  the  Lord  Chancellor  in  all 
|K>int8,  the  first  Law  Officer  of  the  Crown, — the  first  Peer 
and  Prolocutor  of  the  House  of  Lords, — the  principal  Judge 
Ordinary  of  a  daily  employed  Court,—  of  the  Cabinet,  for  there 
lie  is  essential, — vaiying  with  the  Cabinet,  or  otherwise  no  ad- 
ministration could  act  or  be  secure, — the  Patron  of  the 
Church, — the  Controller ^of  the  Magistracy, — the  Guardian  of 
the  Unprotected,  the  Lunatic,  the  Ideot,  and  the  Infant, — in 
the  first  judicial  station  of  this  great  country,  attainable  by  the 
humblest  of  its  natives.  Such  is,  such  should  be,  and  such,  we 
tnist,  vrill  continue  to  be,  the  Lord  High  Chancellor  of  this 
United  Empire. 


ART.  n.— LIFE  OF  LORD  STOWEL. 

To  the  south  of  St.  Paul's  Church-yard,  divided  by  a  few 
narrow  streets  from  that  busy  thoroughfare,  and  unknown  to 
or  unheeded  by  the  vast  majority  of  the  passengers,  stands 
the  College  of  Doctors'  Commons.  But  few  visiters  have 
been  tempted  to  explore  its  dark  and  secluded  retreats  fi-om 
the  time  when  Dean  Bodewell  and  other  civilians  and  canon- 
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]st8  agreed  to  dwell  in  contiguous  houses  and  enjoys  a  com- 
munity of  board,  to  the  more  recent  period  when  some  adven- 
turous rooks  planted  a  colony  in  the  little  garden  behind  the 
College.  It  would  be  difficult  to  account  satisfactorily  for 
the  indifference  thus  evinced  by  public  opinion.  Topics  are 
di^ussed  there  of  stirring  interest  to  all, — questions  which 
afjfect  the  comfort,  security,  aiid  happiness  of  domestic  life^ 
and  which,  according  to  a  quotation  not  over-new,  "  come 
home  to  the  business  and  bosoms  of  men."  In  time  of  war, 
decisions  on  international  law  were  there  given,  which  have 
tended  almost  as  much  as  her  naval  victories  to  exalt  this 
country  in  the  eyes  of  foreign  states,  and  prove  that  her  civil 
tribunals  know  no  difference  between  the  alien  stranger  and 
the  native  subject  in  awarding  to  each  his  respective  rights. 
The  spot  is  hallowed  by  its  association  with  the  memory 
of  that  distinguished  civilian.  Lord  Stowel,  who  adorned 
those  courts  as  advocate  and  judge  for  the  space  of  half  a 
century,  and  has  enrolled  his  name  with  the  Hales,  the  Hard- 
wickes,  and  the  Mansfields,  in  completing  and  perfecting  this 
peculiar  department  of  the  law.  In  tracing  the  life  of  this 
great  and  good  man,  and  passing  under  review  those  me- 
morable passages  by  which  he  must  go  down  to  posterity 
with  honour,  we  shall  not  fail  to  collect  a  few  of  the  intellec- 
tual treasures  which  he  lavished  there  with  a  copious  hsmd, 
and  which  have  been  there  to  all  appearance  sequestered. 

William  Scott  was  bom  on  the  8th  of  October,  1746,  O.  S. 
He  was  the  eldest  son  of  Mr.  William  Scott,  a  pains'^akiiig, 
shrewd  man,  who  carried  on  the  business  of  a  fitter,  as  it  is 
technically  termed,  {i,  e,  a  tradesman  engaged  in  the  shipping 
and  transport  of  coals,)  at  Newcastle-upon-Tyne.  His  mother, 
Jane,  the  daughter  of  Mr.  Atkinson,  a  tradesman  in  the  same 
town,  is  reported  to  have  been  a  worthy,  clever  woman,  and 
was  fortunate  enough  to  survive  the  elevation  of  two  out  of 
three  sons  to  the  bench.  The  circumstances  attending  Wil- 
liam Scott's  birth  are  so  romantic,  that  they  might  have 
better  become  the  nativity  of  his  namesake,  the  Magician  of 
the  North.  The  rebellion  of  1745  was  just  then  at  its  height; 
the  north  of  England  was  in  the  greatest  state  of  alarm, 
and  the  approach  of  the  rebels  to  Newcastle  almost  daily  ex- 
pected.   Th§  town  walls  were  planted  with  cannon,  the  gates 
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closed  and  fortified^  and  eveiy  practicable  measure  adopted 
to  stand  a  siege.  Mrs.  Scott^  being  at  that  time  far  ad- 
vanced in  pregnancy,  or,  to  ose  the  more  fastidious  pbrase 
of  Mr*  Moore,  "  in  her  progress  towards  maternity/'  the 
family  were  very  anxious  to  have  heir  rmnoved  to  a  place  of 
more  quiet  aikl  safety,  but  egress  in  any  common  way 
appealed  almost  impossible.  Their  residence  was  in  Lcmg- 
lane,  a  narrow  street  adjoining  the  public  quay;  and  the 
town*wall  at  that  time  ran  along  the  quay  between  the  lane 
1^  the  river  Tyne.  In  this  emergency  they  contrived  to  let 
4ier  down  in  a  lai^e  basket  from  the  top  of  the  wall  to  the 
place  where  a  boat  lay  in  readiness,  and  conveyed  her  down 
the  river  to  Heworth,  a  village  about  four  miles  below  New- 
castle, but  on  the  south  side  of  the  Tyne,  and  in  the  county 
of  Durham.  Here  she  remained  in  perfect  security,  and  was 
soon  after  delivered  of  twins,  a  boy,  and  a  girl  named  Bar- 
bara, who  died  early.  The  entry  in  the  Registry  Book  at 
All  Saints'  Ghiopch,  in  Newcastle,  the  parish  in  which  the 
family  resided,  is  made  in  the  following  singular  manner : — 
"  Baptized  October  17,  1746,  O.  S.,  N.  B.  18,  WilUam  and 
Barbara,  twins  of  William  Scott,  hoastman.  Certified  by  the 
Rev.  Mr.  Leonard  Ramsfaey,  curate  of  Farro  and  Heworth ; 
occasioned  by  the  present  rebellion/'  Newcastle  has  the  ad- 
vantage, in  common  with  most  laige  towns  in  the  north  of 
England,  of  an  old-established  and  richly-endowed  grammar 
school.  Scott  was  sent  there  when  very  young,  and  con- 
tinued .  as  a  day-scholar  to  the  age  of.  fifteen,  a  deserved 
favourite  with  the  excell^t  masters,  firoin  his  acute  percep- 
tfCHi. and  assiduity.  The  merits  of  the  head*master,  the  Rev. 
Hugh  Moises,  were  acknowledged  on  his  death  by  the  then 
Sir  William  Scott,  in  an  elegant  Latin  inscription  written  for 
a  monument  subscribed  by  his  grateful  scholars.  The  four  first 
names  on  this  subscription  .list  any  master  might  be  proud 
of;  th^  are  Eldon,  William  Scott,  CoUingwood,  and  Hall 
(Provost  of  Trinity  College,  Dublin).  To  the  earnest  advice 
and  lecommendaticm  of  this  excellent  man,  both  the  Scotts 
were  indebted  for  thdr  being  sent  to  Oxford.  Their  peculiar 
retentiveness  of  memory  had  attracted  his  notice  at  an  early 
age.  When  asked  to  give  an  account  of  the  Sunday  sermon, 
their  father's  weekly  custom^  the  eldest,  William,  would  re* 
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peat  a  sort  of  digest  of  the  general  argument — a  condensed 
summary  of  what  he  had  heard ;  John,  on  the  other  hand, 
would  recapitulate  all  the  minutiaB  of  the  discourse,  and 
reiterate  the  yery  phrase  of  the  preacher.  He  showed  a 
memory  the  most  complete  and  exact,  but  failed  in  giving  the 
whole  scope  and  clear  general  view  of  the  sermon  embodied 
in  half  the  number  of  words  by  the  elder  brother.  Mr. 
Moises  was  determined  that  such  talents  should  not  be  lost. 
On  the  first  opportunity,  in  1761,  young  Scott  stood  for  and 
gained  a  scholarship  at  Corpus  Christi  College,  Oxford, 
having  narrowly  escaped  the  age,  sixteen,  at  which  the  sta- 
tutes of  that  College — made,  one  would  presume,  for  the 
encouragement  of  such  precocious  boy-bachelors  as  Cardinal 
Wolsey — superannuate  candidates.  There  is  a  story  extant 
that  the  English  essay  which  he  gave  in  was  suspected  to  be 
too  good  for  his  own  composition.  One  of  the  Fellows  sent 
a  copy  to  Mr.  Moises,  and  hinted  the  suspicions  of  the  Col- 
lege. The  master  piqued  for  the  credit  of  his  scholar,  read 
the  essay  to  the  senior  boys,  and  asked  them  if  they  thought 
it  above  his  power.  The  lads  would  have  it, — but  they  were 
partial  critics, — that  they  had  known  him  write  better ;  and 
Moises  thought  so  too.  But  the  honest  pride  of  the  peda- 
gogue was  at  its  height  ten  years  later,  when  the  younger 
Scott  gained  the  English  prize  essay  ^'  On  the  Advantages  and 
Disadvantages  of  Foreign  Travel."  He  entered  the  school- 
room with  a  delighted  countenance  and  an  open  letter  in  his 
hand,  exclaiming  "See, boys,  what  JohnScott  has  done !"  The 
oilier  master,  Mr.  Robert  Harrison,  was  also  a  remarkable 
man.  He  had  been  an  attorney,  but,  failing  in  a  law  suit, 
abandoned  the  profession  in  disgust,  and  applied  his  attention 
to  mathematics,  in  which  he  was  a  proficient.  He  was  an 
extraordinary  linguist,  the  correspondent  of  Maseres  and 
Hutton,  and  distinguished  in  Newcastle  by  the  title  of  philo- 
sopher Harrison.  His  reading  and  memory  are  said  to  have 
been  so  great,  that  he  could  name  the  exact  place  in  the 
book,  and  in  general  continue  the  quotation,  in  any  classical 
author  to  which  reference  might  be  made  in  conversation :  of 
his  assistance  Scott  afterwards  availed  himself  in  arranging 
the  scheme  of  his  lectures.  With  such  tutors  it  is  not  sur- 
prising that  Newcastle  School  should  have  seat  forth  inta 
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the  woi*ld  in  the  same  year  such  candidates  for  glory  as 
CoUiiigwood  and  Scott,  the  gainer  and  dispenser  of  prizes, 
the  communicants  of  national  honour.  Scott  was  matricu- 
lated at  Oxford,  March  1st,  176L  He  is  said  to  have 
puzzled  the  Esquire  Bedel  of  the  day,  who  asked  him  the 
rank  or  quality  of  his  father,  by  replying  that  he  was  ^  fitter y — 
a  texBk  of  art  as .  strange  to  those  classical  regions  as  the 
names  o(piecer  or  knobstick^  of  still  more  modem  manu&c* 
ture.  His  name  is  thus  entered  in  the  register: — ^'Gxd. 
Scott,  8&t.  15,  Gulielmi  de  Heworth  civit:  (a  mistake,  no 
doubt,  for  comit :)  Dunelm  generosi  filius."  He  was  too 
honest  to  '^write  himself  armigero/*  the  Latin  language  h&ng 
less  ductile  in  terms  of  dignity  than  our  vague  EngUsh 
Esquire.  Unfortunately  for  his  early  fame  he  had  entered 
the  University  too  soon  for  an  opportunity  of  public  dis- 
tinction* There  were  as  yet  no  prizes  awarded  to  the  best 
Latin  or  English  composition  in  prose — to  Latin  or  English 
v^rse.  The  University,  to  whose  inactive  spirit  the  re* 
f^oachful  epithet  of  the  "silent  sister"  justly  belonged, 
had  not  even  instituted  any  public  examinations  for  clas- 
sical or  mathiematical  honours.  How  admirably  contmsted 
is  her  system  of  the  present  day,  which  gives  the  utmost 
possible  encouragement  to  the  young  and  emulous,  and 
diffuses  an  universal  ardour  for  the  contest  in  her  intel- 
lectual games,  on  whose  arena,  more  frequently  than  in  ac- 
tive life,  the  race  is  to  the  swift,  and  the  battle  to  the  strong. 
But  in  1761  the  germs  of  that  improved  system,  which  has 
now  for  nearly  half  a  century  supplied  England  with  sound 
classical  scholars,  were  not  yet  visible ;  the  candidates  for  a 
l^M^helor's  d^ee  were  still  condemned  to  the  drudgery  of 
.  doing  generals  (such  was  the  barbarous  jargon  of  the  day) 
and  doing  juraments.  Even  through  these  obstructions  the 
genius  and  learning  of  the  Corpus  scholar  made  a  way  of 
escape*  He  took  his  bachelor's  degree  on  the  20th  of  Novem- 
ber 1764,  and  on  the  13th  of  the  following  month  was  elected 
a  Probationary  Fellow  of  University  College,  the  lucky  chance 
which  altered  the  place  of  his  nativity  having  rendered  ■  him 
eligible  for  a  Durham  fellowship.  This  excellent  College,  the 
eldest  dau^ter,  and  one  of  the  least  of  alma-mater,  had 
recently  been  deprived  of  the  valuable  assistance  of  Jones> 
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the  celebrated  ori^italiBt,  whose  gift  of  tongues  was  reckoned 
among  the  triumphs  of  Isis.     Mr.  Scott,  then  only  a  bachelor 
and  in  his  twentieth  year,  was  elected  a  college  tutor  in  his 
stead— -a  compliment  to  his  learning  the  more  marked  when 
we  consider  that  in  the  middle  of  the  last  century  there  existed 
a  superstitious  reverence,  a  more  than  Spartan  respect,  for 
age.    Judges  were  unpromoted  till  sixty :  old  prebendaries 
tottered  to  the  bench,  and  senior  fellows  usually  found  suflBi- 
.  cient  leisure  from  the  toils  of  the  Bursarship  to  make  out  l^lls 
and  superintend  education.     It  redounds  to  the  credit  of  the 
fellows  of  University,  that  in  two  instanceis  they  should  thus 
have  preferred  youth  and  merit  to  imbecility  and  age.    The 
prosperous  state  of  the  society  soon  attested  the  wisdom  of 
their  selection.    The  Earl  of  Litchfield,  Chancellor  of  Oxford 
in  1768,  instituted  two  prizes  for  the  best  compositions  in  Latin 
and  English  prose  by  under  graduates  above  four  years,  and 
under  seven  years,'  standing.     It  is  a  proud  testimony  to  the 
abilities  displayed  in  the  education  of  the  students,  that  of  the 
six  prizes  awarded  in  the  first  three  years,  five  should  have 
fallen  to  University,  the  fifth  being  bestowed  on  Mr.  John 
Scott.    We  may  well  imagine  the  mutual  triumph  of  the  bro- 
thers ;  it  seemed  as  if,  prevented  from  gaining  the  prize  him- 
self, the  University-tutor  had  been  now  folly  compensated, 
and  had  won  in  the  person  of  his  pupil.     He  took  his  master's 
degree  in  1767;  and  on  May  30th,  1772,  proceeded  B.C.  L., 
having  determined  to  pursue  the  civil  law  as  a  profession. 
His  departure  from  Oxford  was  delayed  by  a  new  honour. 
In  1774,  the  members  of  convocation  elected  him  by  a  con- 
siderable majority  to  the  office  of  Camden  Reader  of  ancient 
history,  vacant  by  the  death  of  Mr.  Wameford.     His  opponents 
were  a  Mr.  Bandinel  of  Jesus,  (he  is  so  little  remembered  in 
this  generation,  that  we  may  justly  affix  to  his  name  the  in- 
definite article),  and  a  Mr,  Stapleton  of  Brazen-nose :  the  num- 
bers for  Mr.  Scott  140,  Mr.  Bandinel  115,  Mr.  Stapleton  99. 
The  professorship  was  founded  by  William  Camden  in  1622, 
and  endowed  with  the  manor  of  Bexley  in  Kent,  and  never 
since  its  institution  had  it  been  so  ably  filled — with  so  much 
renown  to  the  individual,  and  so  much  credit  to  the  University 
His  lectures  are  said  to  have  been  attended  by  the  largest  con- 
course of  academics  ever  known,  who  were  equally  delighted 
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mth  the  classical  elegance  of  his  style,  the  admirable  arrange- 
ment of  his  subject,  and  the  Imninous  information  conveyed  by 
him.  In  these  particulars  they  successfully  competed  with  the 
course  of  lectures  delivered  by  the  Vinerian  professor.  Black- 
stone,  which  they  equalled  (it  would  have  been  impossible  to 
have  done  more)  in  popularity.  The  language  of  Dr.  Parr  not 
unfitly  describes  their  merits,  and  the  estimation  in  which  the 
lecturer  was  held.  "  To  these  discourses  which,  when  delivered 
before  an  academical  audience,«captivated  the  young,  and  inte- 
rested the  old,  which  are  argumentative  without  formality,  and 
brilliant  without  gaudiness,  and  in  which  the  happiest  selection 
of  topics  was  united  with  the  most  luminous  arrangement  of 
matter,  it  cannot  be  unsafe  for  me  to  pay  the  tribute  of  my 
praise,  because  every  hearer  was  an  admirer ;  and  every  ad- 
mirer will  be  a  witness.  As  a  tutor  he  was  unwearied  in  the 
instruction,  liberal  in  the  government,  and  anxious  for  the 
wel&re  of  all  who  were  entrusted  to  his  care.  The  brilliancy 
of  his  conversation,  and  the  suavity  of  his  manners,  were  the 
more  endearing  because  they  were  united  with  qualities  of  a 
higher  order,  because  in  morals  he  was  correct  without  mo- 
roseness,  and  because  in  religion  he  was  serious  without  bi- 
gotry." The  eclat  of  the  youthful  professor  elicited  also  a 
modicum  of  praise  from  the  cynical  philosopher  of  Lausanne, 
which  is  the  more  unsuspicious  when  we  recall  his  feelings  of 
hostility  to  academical  institutions.  ''At  a  more  recent  period," 
writes  Gibbon,  "  many  students  have  been  attracted  by  the 
merits  and  reputation  of  Sir  William  Scott,  then  a  tutor  in 
Univ^Nty  College,  and  now  conspicuous  in  the  profession  of 
the  civil  law.  My  personal  acquaintance  with  that  gentleman 
has  inspired  me  with  a  just  esteem  for  his  abilities  and  know- 
ledge, and  I  am  assured  that  his  lectures  on  history  woiild 
compose,  were  they  given  to  the  public,  a  most  valuable 
treatise."  A  copy  of  these  lectures,  transcribed  with  all  that 
care  and  accuracy  which  their  noble  author  was  accustomed  to 
bestow  on  his  labours,  exists,  we  learn,  in  manuscript,  and  we 
earnestly  hope  that  no  false  delicacy  will  prevent  their  publica- 
tion. It  is  to  be  lamented  that  motives  of  etiquette  and  a  dread 
of  injuring  successors  should  have  prevented  so  many  able 
scholars  who  filled  Camden's  chair  fVom  committing  their  lu-« 
cnfarKtioiiB  to  the  press.    The  present  professor,  Dr.  Cardwell^ 
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by  a  series  ofdiscoiirses  on  the  coins  of  tlie  Greeks  and  Ko^- 
mans^  a  work  rich  with  the  stores  of  ancient  and  moderh  leam*^ 
ing,  has  broken  through  this  perverse  silence  and  set  an  exam* 
pie,  which  cannot  be  too  speedily  or  generally  imitated.  That 
day  would  be  a  memorable  one  in  imiversity  annals,  and  de- 
serving to  be  marked  with  white  chalk,  which  should  usher 
i&  the  notice  of  the  literary  world  modem  history  philosophi-^ 
cally  taught  by  professor  Smyth  at  Cambridge,  and  ancient 
history  illustrated  by  Scott  at  Qxford.  In  1776,  he  withdrew 
from  the  arduous  duties  of  tutor,  and  devoted  himself  to  those 
professional  studies  which  were  happily  blended  with  the  in-* 
quiries  of  the  professor.  He  prolonged  his  residence  at  the 
University  for  three  years,  and  took  an  active  part  in  all  that 
concerned  its  welfSetre.  To  his  exertions  the  Bodleian  library 
owes  much  of  its  present  prosperity.  The  fund  for  the  pur- 
chase of  works  was  at  that  period  so  scanty  as  to  be  altoge- 
ther inadequate  to  procure  the  foreign  journals,  much  less  to 
increase  its  treasures  at  the  public  sales  of  libraries  here  of 
abroad.  At  his  suggestion  an  additional  fund  was  created  by 
the  imposition  of  a  small  annual  payment  on  all  who  are  en- 
titled to  claim  the  use  of  the  library,  and  a  trifling  fee  at  ma- 
triculation. To  create  a  purse  for  the  purchase  of  the  rarities 
of  the  Pinelli  and  Crevenna  sales  a  large  sum  was  raised  by 
way  of  loto  not  bearing  interest,  but  charged  on  and  finally 
repaid  out  of  the  newly  created  funds.  Mr.  Scott  freely  con- 
tributed t  large  portion  of  his  academical  income  to  this  lau- 
daible  object.  There  is  still  extant,  and  likely  to  illustrate  a 
new  edition  of  Wood's  Athense  Oxonienses,  a  very  elaborate 
paper  drawn  up  by  him  explanatory  of  the  scheme,  and  ear- 
nestly recommending  its  adoption. 

In  these  pursuits,  fostering  and  fostered  by  literature,  he 
passed  the  whole  of  his  youth,  and  the  early  prime  of  man- 
hood. Surrounded  by  admiring  and  intellectual  friends— who 
but  must  revere  the  memories  of  Warton,  Wetherall,  Lawrence, 
Blackstone,  Vansittart?  the  idol  of  his  college,  in  the  midst  of 
libraries  and  gardens,  in  which  he  could  enjoy  the  leisure  now 
and  then  caught  from  the  study,  the  class  and  lecture  room ; 
domesticated  in  those  quiet  luxuries  which  men  of  literary 
habits  and  tastes  appreciate  so  highly, — the  ride  to  Abingdon, 
th6  walk  in,  Christ  Church  meadow,  the  stroll  in  Magdalen 
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walks,  the  society  of  the  common  room, — we  cannot  wonder 
that  he  should  recur  to  these  days  with  fond  remembrance, 
and  happy  as  his  subsequent  life  was,  singularly  happy,  that 
he  should  deem  this  the  happiest  portion  of  it — ^that  in  his 
eye,  from  the  associations  which  it  called  forth,  an  old  Oxford 
calendar  should  be  as  a  volume  of  poetry.  There,  to  apply 
the  words  of  Bishop  Lowth,  he  spent  eighteen  years  in  a  well- 
regulated  course  of  discipline  and  study,  in  the  society  of 
scholars  and  gentlemen,  whei'e  emulation  without  envy,  and 
rivalry  without  animosity,  awakened  activity  and  kindled 
genius.  There  he  made  many  friendships,  and  left  many  regrets. 
Even  in  a  pecuniary  sense  his  time  there  had  been  most  pro- 
fitably spent.  There  were  golden  leaves  axnong  the  laurel  with 
which  his  alma-mater  crowned  the  brows  of  her  son. 

"  Aureus  et  foliis  et  lento  vimine  ramus." 

The  proceeds  of  his  fellowship,  with  his  receipts  from  private 
pupils,  which  increased  yearly  for  twelve  years,  and  his  emolu- 
ments as  public  tutor  and  professional  stipend,  endowed  him 
with  a  liberal  competence,  the  first  fruits  of  which  he  cheerfully 
bestowed  oh  his  then  unfortunate  brother.  The  *'  lost  young 
man,"  as  Mr.  Scott  termed  him,  flushed  with  an  early  triumph,, 
had  eloped  with  a  Miss  Surtees,  the  daughter  of  a  banker  of 
his  native  town,  and,  finding  the  parents  of  both  families  inex- 
orable, wended  his  way  back  to  Oxford  with  tardy  penitence  to 
solicit  shelter  for  himself  and  bride.  His  brother  settled  for 
the  present  £200  a  year  on  the  fugitive,  and  estabUshed  him 
in  a  small  house  near  Oxford,  with  an  injunction  that  he 
should  read  hard  for  the  law,  and  relinquish  the  design  which 
he  had  originally  entertained  of  studying  for  deacon's  orders. 
Such  was  the  lucky  chance  by  which  Gretna  became  the  first 
stage  to  the  peerage ! 

In  1779,  Mr.  Scott  took  the  degree  of  D.  C.  L.  and  went  out 
(in  university  phrase)  grand  compounder,  a  term  of  large  sound 
in  the  ears  of  those  who  are  not  academics,  but  which  im- 
ports merely  that  the  graduate  is  fortunate  enough  to  be 
worth  £300  a  year,  and  able  in  consequence  to  pay  higher 
fees.  Having  thus  secured  independence,  he  began  to  aspire 
to  higher  distinctions  and  prouder  honours  than  Oxford  with 
all  her  literary  chaplets  could  bestow.  He  had  not  in  the  first 
years  of  his  college  life  formed  any  definite  intention  of  culti- 
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vating  the  civil  law  as  a  precession,  but  his  histodrical  inquiries 
had  rendered  him  familiar  with  its  study,  and  the  advantages 
which  the  then  forlorn  state  of  Doctors'  Commons  presented 
to  a  young  man  of  intelligence  and  enterprise  were  too  g«eat 
to  be  resisted  by  the  attractions  of  a  college  life.  Accordingly 
on  taking  his  degree  as  D.  C.  L.  he  enrolled  himself  a  member 
of  the  College  of  Doctors  of  Law  "  exercent  in  the  ecclesiasti- 
cal and  admiralty  courts." 

When  the  Archbishop  issues  his  fiat  for  the  admission  of 
an  advocate,  there  is  always  a  proviso  added  to  the  rescript 
that  he  shall  not  practise  for  one  year,  wliich  is  usually,  called 
his  year  of  silence.  This  period  was  divided  by  Scott  between 
Oxford  and  London,  with  the  intention  of  weaning  himself,  by 
degrees,  from  his  scholastic  life,  but  not  of  abandoning  its 
pleasures;  for,  in  assuming  the  lawyer's  functions,  he  was 
determined  not  to  relinquish  the  privileges  of  the  scholar. 
He  would  often,  in  future  years  (to  use  his  own  phrase),  give 
his  clients  the  slip  by  the  back-door,  and  steal  away  to  his 
beloved  Oxford.  Neither  the  rivalry  of  his  principal  compe- 
titors, Poctors  Battine  and  Harris,  nor  the  acquirements  of 
the  Courts  over  which  Dr.  Calvert,  Sir  W.  Wynne,  and  Sir 
James  Marriott,  the  Norbury  of  his  day,  presided,  required,  on 
his  part,  very  severe  or  anxious  preparaticxi.  The  lawyer's 
farewell  to  the  Muse  of  Blackstone — the  lament  of  Pope, 
*'  How  sweet  an  Ovid  was  in  Murray  lost" — the  prejudices  of 
the  Benchers,  who  could  tolerate  no  poetry  but  the  chorus  in 
Bum's  Justice,  encouraged,  for  a  long  time,  the  superstitious 
notion,  which  it  would  have  appeared  too  paradoxical  to 
question,  that  law  must  be  divorced  from  literature.  This 
hei'etical  tenet  is,  at  length,  almost  exploded,  and  lingers  only 
in  a  few  nooks  and  corners  of  Westminster  Hall.  A  Vinerian 
Professor  has  ventured  on  a  continuation  of  Dryden's  Hind 
and  Panther.  A  King's  Counsel  has  fevoured  this  prosaic  age 
with  a  play  equal  to  that  of  Elizabeth's,  whose  very  spirit  it 
appears  to  have  imbibed.  A  learned  Serjeant  has  proved  in 
a  drama,  worthy  of  its  classical  model,  that  the  richest 
imagination  and  deepest  feeling  are  not  alien  from  a  "suc- 
cessful and  daily  practice  in  the  Courts.  A  quondam 
editor  of  our  first  Review  has  been  elevated,  with  the  entire 
approbation  of  the  profession,  to  the  Bench ;  and,  not  to 
dwell  on  inferior  examples,  one  of  the  most  active  and  able  of 
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our  periodical'  writers  has  drawn  the  first  prize  in  the  Iaw*s 
wheel,  and  has  rested,  though  not  reposed,  on  the  woolsack.  It 
must  be  confessed  that  these  are  all  modem  examples,  and 
still  tegarded  as  instances  of  lucky  rashness  by  the  more  staid 
practitioners   of  statute  and  common  law.     In  the  retired 
walks  of  the  civil  law,  however,  even  at  the  more  exacting  era 
we  are  treating  of,  total  abstinence  from  classical  or  polite 
literature  was  not  demanded,  nor  indeed  could  it  be.  The  advo- 
cates must  be  university  men.  Many  of  the  books  they  are  in  the 
habit  of  consulting  and  citing  are  written  in  the  Latin,  French, 
or  Italian  languages.  Their  arguments  are  addressed  to  thep^K 
suasion  of  brother  scholars,  instead  of  illiterate  jurymen — are 
built  on  pfinciples  rather  than  multitudinous  cases;  and  often 
invite  from  the  old  authors  illustrations  and  images,  which 
would  be  impertinent  and  pedantic  if  uttered  in  the  King's 
Bench.     Nor  must  it  be  forgotten  that  the  civilians,  incoipr 
parison  with  their  less  fortunate  brethren  of  the  Chancery  and 
common  law  bar,  enjoy  comparative  retirement,  and  abundant 
leisure, — may  turn  aside,  on  many  a  vacation  day,  from  the 
dusty  high  road  to  the  cool  shade  and  fresh  turf,  unquestioned, 
and  drink  freely  at  the  old  classic  fountains — a  privilegf^ 
which  Dr.  Scott  did  not  scruple  to  exercise.     Of  the  eager«- 
hess  with  which  he  sought  the  sealed  well  and  his  delight  in 
sprinkling  its  freshness  over  the  aridities  of  the  profession, 
the  following  letter  written  by  him  Jo   his  friend  Warton 
several  years  subsequently,  when  he  was  in  full  business, 
affords  a  memorable  instance.     Warton  had  succeeded  him 
in  the  Camden  Professorship,  and  was  at  that  time  preparing 
for  the   press  his  second  edition  of  Milton's  minor  poems. 
*'  We  have  been  more  fortunate  than  we  expected,  having  re^ 
covered  the  original  depositions  in  the  cause  of  Mrs.  MUton 
versus  her  daughters,  which,  though  not  long,  contain  some 
very  curious  and  interesting  matter,  being  some  of  the  con- 
versations of  the  poet  sitting  at  his  dinner  in  the  kitchen  over 
a  savoury  dish,  which  he  much  liked,  and  in  a  merry  mood, 
as  the  deposition^  express  it.     I  will  get  them  transcribed  for 
you,  though  I  could  almost  wish  that  you  could  spare  a  day 
to  come  to  town  to  inspect  the  original  signed  in  the  proper 
hand-writing  of  Charles  Milton,  his  brother,  and  his  own 
maid  servants,   Mary  Fisher  and  Betty  Fisher,  with  whom 
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he  discourses.  The  will  was  contested,  and  the  cause  was 
proceeded  in  to  a  regular  sentence,  which  was  given  agakist 
the  will,  and  the  widow  ordered  to  take  administration  instead 
of  probate.  It  was  a  very  illustrious  case,  for  it  was  con- 
cerning the  will  of  Milton,  whose  style  of  private  life  is  very 
much  illustrated  by  it.  It  was  tried  by  that  eminent  person, 
Sir  Lionel  Jenkins,  Judge  of  the  Prerogative  Court,  and  Se- 
cretary of  State.  The  principal  witness  was  Charles  Milton, 
afterwards  one  of  James  the  Second's  Judges  of  Common 
Pleas,  and  the  depositions  are  in  part  taken  before  Dr.  Trurn-* 
bull,  afterwards  Sir  William,  Secretary  of  State,  and  the  cele^ 
brated  friend  of  Pope.  If  you  can't  spare  a  day  to  come 
to  town,  I  will  have  copies  made  out,  and  sent  to  you. 
W.  Scott."  Another  letter  to  Warton,  a  few  years  later, 
shows  how  much  literature  and  politics  were  allowed  to  en- 
croach upon  his  time.  "  Poor  Reynold's  death  occasions  a 
terrible  void  among  us.  We  have  had  no  society  worth  nam- 
ing since  his  death.  Palmeria  comes  off  nobly  in  point  of 
provision,  £40,000  at  least ;  gentlemen  begin  to  grow  more 
sensible  of  her  merit.  Lord  Inchiquin  is  most  talked  of  aa 
the  fortunate  man.  P.S.  Just  going  to  sit  up  all  night  about 
the  Slave  Trade." 

To  the  literary  circle  of  which  Sir  Joshua  Reynolds  was  a  dis- 
tinguished ornament.  Dr.  Scott  hastened  on  his  arrival  in  Lqii- 
don,  and  the  "  novus  hospes,"  from  his  reputation  not  merely 
as  a  scholar,  but  as  a  ^'  clubable"  man,  met  with  a  most  cordial 
welcome.  From  his  first  coming  to  London  (like  Lord  Mans- 
field) "  he  drank  champagne"  with  the  wits.  In  December 
1778  he  was  elected,  in  company  with  Sir  Joseph  Banked, 
Windham,  and  Lord  Spencer,  a  member  of  the  Literary 
Club.  The  value  of  this  distinction  to  a  young  mto  may 
be  appreciated  from  the  following  extract  of  a'  letter  ad- 
dressed by  Sir  William  Jones  to  the  Bishop  of  St.  Asaph, 
congratulating  him  on  similar  success  in  the  following 
year.  ^'  I  am  sorry  to  add,  that  Lord  Camden  and  the  Bi^ 
shop  of  Chester  (Porteus)  were  rejected.  When  chancel- 
lors and  bishops  honour  us  with  offering  to  dine  with  us  at 
a  tavern,  it  seems  very  extraordinary  that  we  should  ever  re- 
ject such  an  oiFer ;  but  there  is  no  reasoning  on  the  caprices 
of  men.     Of  our  club  I  will  only  say,  that  there  is  no  branch 
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of  hmnan  knowledge  on  which  some  of  our  members  are  not 
capable  of  giving  informati<»i."  The  bishop  acknowledged 
bis  election  with  more  than  the  usnal  warmth  of  courtesy. 
"  I  beUeve  Mr.  Fox  will  allow  me  to  say  that  the  honour  of 
being  elected  into  the  Turk's  Head  Club  is  not  inferior  to  that 
of  being  the  representative  of  Westminster  or  Surrey. "  With 
most  of  the  choice  spirits,  which  met  there  once  a  week.  Dr. 
Scott  was  socoi  united  by  close  bonds  of  affectionate  intimacy. 
Not  evesk  the  irritation  of  adverse  politics  could  sever  Burke 
from  his  Sunday  parties*  Windham,  though  coquetting  for 
the  representation  of  Oxford,  forbore  to  press  his  hopes  and 
wishes  against  him;  and  Reynolds,  by  his  will,  bequeathed 
for  his  acceptance  any  one  of  his  paintings  he  might  select  as 
a  token  of  esteem.  His  friendship  with  the  coryphaeus  of  the 
club,  Dr.  Johnson,  was  still  more  close,  and  of  an  older  date. 
The  learned  lexicographer  had  been  introduced  to  Scott  by 
Chambers,  at  his  rooms  in  University  ;  and  on  his  departure 
lor  India  his  young  friend  seemed  to  succeed  to  his  place  in 
the  worthy  man's  regard-.  This  was  especially  evinced 
when  Chambers,  then  a  judge,  paid  a  farewell  visit,  in 
company  with  Johnson,  to  his  friends  at  Newcastle.  Scott 
escorted  him  from  that  town  to  Edinburgh,  displaying  on  the 
journey  that  intelligent  courtesy,  and  those  little  obliging 
attentions,  which  grace  the  young,  and  which  old  age  de- 
lights in.  "  With  such  propitious  convoys,"  says  the  compli- 
mentary Boswell,  "  did  he  proceed  to  my  native  city.  Mr. 
Scott's  amiable  manners  and  attachment  to  our  Socrates  at 
once  united  me  to  him.  He  told  me  that,  before  I  came  in^ 
the  doctor  had,  unluckily,  had  a  bad  specimen  of  Scottish 
cleanliness.  He  then  drank  no  fermented  liquor.  He  asked 
to  have  his  lemonade  made  sweeter,  on  which  the  waiter,  with 
his  greasy  fingers,  lifted  a  lump  of  sugar  and  put  it  into  it. 
The  doctor,  in  indignation,  threw  it  out  of  the  window.*'  Many 
years  afterwards  Lord  Stowel  gave  a  description  of  this  scene 
to  Mr.  Croker,  in  his  peculiarly  happy  manner.  "  The  house," 
he  said  ''was  kept  by  a  woman,  and  she  was  called  ^  Luckie,' 
which,  it  seems,  is  synonymous  to  Goodie,  in  England.  I,  at 
first,  thought  the  appellation  very  inappropriate,  and  that, 
unlucky  would  have  been  better,  for  Dr.  Johnson  had  a  mind 
to  have  thrown  the  waiter,  as  well  as  the  lemonade,  out  of  the 
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wiiidow."  Mr.  Scott  must  himself  have  stood  in  awe  of  the 
choleric  Mentor ;  for  he  had  treated  him  on  the  road  as  a 
petted  schoolboy  scarcely  yet  emancipated  from  the  birch," 
muttering,  when  he  ventured  to  complain  of  a  head-ache  in  the 
post-chaise,  "  At  your  age,  'Sir,  I  had  no  head-ache !"  He 
stayed  in  the  Scottish  capital  three  or  four  days,  but  does  not 
appear  to  have  been  impressed  with  much  reverence  for  the 
faithful  host.  Being  asked  by  Mr.  Croker  in  what  estima- 
tion that  garrulous  personage  was  held  among  his  countrymen ; 
^  Generally  liked  as  a  good-natured  jolly  fellow,"  replied  his 
lordship.  "  But  was  he  respected  V  "  Why,  he  had,  I  think; 
about  the  portion  of  respect  that  you  might  guess  would  be 
shown  to  a  jolly  fellow."  In  his  delightful  collection  of 
Johnsonian  gossip,  which  owes  so  large  a  portion  of  its  ex- 
cellence to  the  very  defects  of  the  narrator,  we  are  presented 
with  several  interesting  views  of  the  Oxford  scholar;  just 
sufficient  to  enhance  our  regret  at  the  singular  fatality  which 
has  attended  his  own  memorials.  He  had  suggested  a  new 
edition  of  Boswell,  and  had  dictated  some  notes  of  his  recol- 
lections of  Dr.  Johnson,  regretting  that  the  application 
came  so  late,  and  the  ana  which  he  communicated  were 
sent  by  post  to  Sir  Walter  Scott,  at  Edinburgh,  for  his 
perusal.  The  post-office  bag  containing  this  packet  and  se- 
veral others  was  lost,  and  has  never  been  recovered.  But 
for  this  unusual  accident  what  light  would  there  not  have 
b«en  thrown  on  such  passages  as  the  following,  which  require 
an  interpreter;  and  the  application  of  which  is  now  dimly 
guessed  at !  We  have  adopted  Mr.  Croker's  version  as  the 
correct  one  : — "  We  dined  together  with  Mr.  Scott,  at  his 
chambers  in  the  Temple  ;  nobody  else  there.  The  company 
being  small.  Dr.  Johnson  was  not  in  such  good  spirits  as  he 
had  been  the  preceding  day :  and.  for 'a  considerable  time, 
little  was  said.  Doctor  Johnson  observed  that  Charles  Fox 
did  not  talk  much  at  our  club.  Scott  quoted  the  saying  of  a 
Greek  poet,  that  Fox  might  be  considered  as  the  reverse  of 
Pboeax,  of  whom  (as  Plutarch  relates  in  the  life  of  Alcibiades) 
Eupolis  the  tragedian  said.  It  is  true  he  can  talk,  and  yet  he 
is  no  speaker;"  and  again:  "On  Sunday,  April  15,  1781, 
Easter  day,  after  solemn  worship  at  St.  Paul's,  Dr.  Scott 
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came  in.  He  talked  of  its  having  been  said  that  Addispa 
wrote  some  of  the  best  papers  in  the  Spectator  when  warm 
with  wine.  Dr.  J.  did  not  seem  willing  to  admit  this.  We 
talked  of  the  difference  between  the  mode  of  education  at 
Oxford  and  that  in  those  colleges  where  instruction  is  chiefly 
conveyed  by  lectures.  J.  Lectures  were  more  useful;  but 
now,  when  all  can  read>  and  books  are  so  numerous,  lectures 
are  unnecessary.  If  your  attention  fails,  and  you  miss  a  part 
of  the  lecture,  you  cannot  go  back  as  you  do  upon  a  book. 
Dr.  S.  agreed  with  him.  *  But  yet,'  said  I,  '  Dr.  S/,  you 
yourself  gave  lectures  at  Oxford.'  He  smiled.  *  You  laughed 
then,'  said  I, '  at  those  who  came  to  you.' " 

It  would  have  been  pleasant  to  have  read  Lord  Stowel's 
comment  on  the  want  of  tact  which  Boswell  exhibited  in  his 
attempt  at  smartness  on  the  unfortunate  smile.  He  might 
surely  have  known  that  it  was  merely  a  courteous  denial  of 
the  inference,  or  an  apology  for  not  discussing  it.  When 
Lord  North  was  accused  by  a  county  member  of  having 
broken  his  word,  because  he  had  smiled  and  pressed  his 
hand  in  answer  to  a  request,  the  facetious  Premier  good- 
humouredly  informed  the  rural  novice  at  ministerial  levees, 
that,  if  ever  he  slrould  hazard  another  petition  and  be  so 
answered,  the  minister's  smile  was  a  refusal.  We  may  be 
sure  that  Mr.  Scott  must  often  have  had  recourse  to  similar 
arts  of  diplomacy  to  have  maintained  a  friendship  unbroken 
by  a  single  quarrel  with  the  dictator  of  literature.  Though 
prevented  by  other  ties  from  being  his  frequent  companion  in 
latter  years,  he  preserved  the  regard  of  the  venerable  old  man 
to  his  death,  and  was  named  by  his  will  an  executor  in  con- 
junction with  Sir  Joshua  Reynolds  and  Sir  John  Hawkimt. 
He  bequeathed  to  him,  with  a  singular  felicity  of  choice, 
consulting  at  once  his  professional  studies  and  classical  taste, 
the  Dictionnaire  de  Commerce,  and  Lectius's  Edition  of  the 
Greek  Poets. 

His  duties  as  executor  involved  Dr.  Scott  in  a  curious 
controversy.  A  brother  executor.  Sir  Joshua  Reynolds, 
had,  without  his  knowledge  or  sanction,  written  to  Dr.  Parr, 
to  request  that  he  would  write  Johnson's  epitaph  in  Latin. 
The  coy  vanity  of  that  erudite  scholar  had  at  length,  after 
much  secret  negociation,  consented  to  undertake  the  tasTc, 
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A  sum  of  1000  guiueas  had  been  subacribed  for  the  mouu- 
inent^  aud  a  committee  of  subficribers  was  formed  from  the 
elite  of  the  Literary  Club,  under  the  name  of  curators,  to 
peruse  the  proposed  inscription.  To  their  consternation,  the 
learned  Vicar  of  Hatton  declared  peremptorily  that  he  would 
not  grant  them  a  single  peep  at  his  lapidary  performance. 
Was  he — a  giant  among  pigmies  in  the  classical  world — the 
great  Cam,  or  rather,  now  that  Johnson  had  disappeared, 
the  Ursa  Major  of  Uterature—to  submit  his  composition  to 
the  cavilling  criticism  of  every  puny  Zoilus?  He  would 
not  allow  one  line  to  be  read  till  graven  on  the  tablet,  and 
affixed  to  the  walls  of  Westminster  Abbey.  The  general 
dismay  at  this  intelligence  was  increased  by  a  secret  rumour 
that  his  niggard  praise  would  only  bestow  the  epithet  ^*  pro- 
babilis  "  on  the  author  of  the  "  Vanity  of  Human  Wishes." 
With  many  of  that  great  man's  followers,  friendship  bordered 
closely  on  idolatry,  and  Dr.  Scott  was  called  upon  to  mediate 
between  the  two  belligerent  parties.  This  negociation  he 
conducted  with  considerable  tact,  addressing  to  his  fiiead 
Malone  the  following  letter,  which  is  interesting  in  itself,  and 
highly  characteristic  of  the  writer : — 

"  April  12,  1796. 
"  Dear  Sir, — I  was  in  hopes  that  your  conversation  with 
Dr.  Pan*  would  have  removed  the  difficulty  which  stood 
in  the*  way  of  a  reception  of  his  epitaph.  I  regret  that  it  has 
not.  As  the  matter  now  stands,  I  can  have  no  objection  to 
obeying  your  call  upon  me  in  the  particular  character  of  Dr. 
Johnson's  surviving  executor.  I  was  ignorant  that  Sir  J. 
Reynolds  had  applied  to  Dr.  Parr  in  the  name  of  the  execu- 
tors to  write  an  epitaph.  I  should  certainly  have  concurred 
in  it  very  sincerely,  thinking  as  I  do  that  Dr.  Parr  was  a 
most  proper  person  to  be  applied  to  upon  the  occasion ;  but 
I  must  add,  that  I  should  have  concurred  in  it  upon  the  cer- 
tain expectation  that  the  Doctor  would  have  been  entirely 
disposed  to  communicate  the  inscription  to  us  before  it  was 
fixed  upon  the  marble — certainly  not  for  the  purpose  of  being 
subjected  to  hostile  and  captious  criticism,  and  still  less  for 
that  of  the  writer's  receiving  from  us  the  law  with  respect  to 
the  style  and  manner  in  which  it  ought  to  have  been  written ; 
but  merely  for  the  purpose  of  its  being  considered  by  us  in 
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eoojunction  with  him  how  far  it  substantially  amweied  the 
common  ideas  mider  which  we  solicited  him  and  he  engaged 
to  write  it.  It  nerer  would  have  occurred  to  me  as  a  depar- 
ture from  that  respect  which  prompted  the  application  to  Dr. 
Parr^  to  have  expected  that  we  should  have  had  the  opportu- 
nity^ I  will  not  absolutely  say  of  approving  the  inscription,  for 
that  might  be  deemed  too  strong  a  word,  but  of  giving  it  the 
eoneurrence  of  our  opinion  with  his.  As  executors,  we  were 
perhaps  the  persons  who  were  in  the  first  instance  at  least 
respcw^ible  for  its  genei-al  propriety,  and  I  can  by  no  means 
tliiiik  it  a  sufficient  discharge  of  the  duties  of  that  respon- 
mbility  for  us  to  have  conceived  our  discretion  to  be  limited 
to  the  mer^  choice  of  a  gaiUeman  to  write  it,  and  to  be  abso* 
lately  excluded  from  every  thing  else  relating  to  it.  Dr. 
Parr  will  not,  I  am  sure,  think  that  I  mean  to  put  either  ap 
injurious  or  an  extravagant  supposition,  when  I  merely  sup- 
pose the  possibility  that  in  any  man's  composition,  however 
accm^ately  formed,  there  may  be  an  expression  or  a  sentiment 
which,  to  other  judgments  equally  interested  in  the  same 
subject,  may  appear  to  require  a  little  reconsideration  on  Uie 
part  of  the  writer ;  or  which  may  at  least  be  the  subject  of 
our  amicable  discussion  with  him,  whether  it  were  not  fit  that 
it  should  be  so  considered  before  it  is  irrevocably  fixed.  In- 
dependently of  all  this,  there  is  another  consideration  which 
weighs  powafully  with  me.  It  would  have  been  incumbent 
upon  us  tjo  have  appUed  to  the  Dean  and  Chapter  for  leave 
to  put  up  the  inscription,  which,  of  course,  must  be  submitted 
to  them;  fi>r,  by  undoubted  law  and  practice,  the  right 
entirely  resides  with  them  of  deciding  what  inscriptions  are 
to  be  put  up  within  their  church,  and  I  can  by  no  means 
think  that  we  should  have  gone  to  the  Dean  and  Chapter 
upon  a  becoming  errand  as  the  bearers  of  an  appUcation  in 
favoiur  of  an  inscription  which  none  of  us  had  ever  seen,  and 
consequently  could  not  have  had  any  opportunity  of  approve 
ii^.  The  CcMumittee,  chosen,  as  I  recollect,  by  the  majority 
of  the  subscQbers,  who  appeared  at  a  public  meeting,  eased 
the  executors  of  the  buaness.  They  were  not  bound  by  tl^e 
choice  of  the  executors  further  than  as  they  adopted  it,  which, 
they  did  -,  and  I  conceive  them  to  be  now  standing  upon  the 
same  footing  as  the  executors  did,  with  the  same  claims  upon 
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Qc»  Parr,  the  same  responsibility  to  the  public,  and  the  same 
obligation  with  respect  to  the  propriety  of  the  application 
which  they  must  necessarily  make  to  the  Dean  and  Chapter. 
Having  said  this,  I  must  add,  that,  upon  one  view  of  the  mat- 
ter, I  can  by  no  means  think  Dr.  Parr's  present  objection  to 
be  destitute  of  reasonable  foundation.  The  curators  are  much 
more  numerous  than  the  executors  were.  Some  of  us  aie 
strangers  to  Dr.  Parr,  and  he  may  fairly  enough  entertain  an 
apprehension  that  the  epitaph  may  possibly  be  subjected  to  a 
freedom  of  observation  improper  to  be  submitted  to  on  his 
part.  I  own  I  cannot  but  think  that  it  would  be  a  reasonable 
accommodation  to  his  feelings  to  commit  the  business  of  con- 
sidering the  epitaph  to  any  three  gentlemen  of  our  number — 
any  three  of  them  named  by  himself— for  the  purpose  of 
discussing  it  with  him.  This  mode  promises  to  secure  both 
objects ;  the  proper  independence  of  Dr.  Parr  on  the  one 
hand,  and  the  fair  responsibility  of  the  curators  on  the  other. 
I,  for  que,  ishall  be  disposed  to  act  with  entire  confidence  in 
the  concurrent  judgments  of  those  gentlemen  with  Dr.  Parr ; 
and  I  presume  that  the  other  curators  will  feel  the  same  dis- 
position. It  would  give  me  great  pleasure  to  hear  that  this 
suggestion  was  adopted  by  Dr.  Parr,  or  was  modified  by 
himself  in  some  other  form  more  consistent  with  his  own 
apprehensions  and  feelings ;  so  that,  at  any  rate.  Dr.  John- 
son's memory  may  not  be  deprived  of  that  honour  which 
the  wishes  of  every  friend  have  been  anxious  to  provide  for  it. 
But  if  this,  or  something  like  it,  cannot  conquer  the  Doctor's 
scruples,  I  fear  I  must  decline  joining  in  an  application  on  be- 
half of  a  public  inscription,  the  contents  of  which  have  never 
been  seen,  and  therefore  cannot  have  been  adopted  by  any 
one  gentleman  who  is  to  make  the  application. — I  am,  dear 
Sir,  yours  feithfully, 

"  W.  Scott.'' 

This  judicious  communication,  in  which  courtesy  and  firm- 
ness were  happily  blended,  did  not  at  first  produce  the 
desired  efiect.  The  persevering  Dr.  Parr  launched  two  pon- 
derous epistles  at  the  refractory  King's  Advocate,  suggesting 
querulously  that  he  and  Bishop  Horsley  should  write  the  in- 
scription, murmuring  at  his  being  scared  by  the  objections  of 
reverend  and  right  reverend  hypercritics,  and  regretting  that 
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one  for  whom  he  professed  the  highest  respect  thatconld  be 
due  to  learning,  taste,  and  genius,  should  take  up  arms  with 
dilettanti  scholars  against  him.  A  compromise  was  at  length 
eflFected;  whether  fortunately  or  not  there  may  be  reason  to 
doubt.  We,  at  least,  should  have  preferred  to  the  cold  clasei- 
cality  of  a  dead  language  an  epitaph  in  English  on  the  great 
master  of  English  composition,  which  might  have  set  forth 
his  merits^  in  other  than  Roman  fashion,  and  which  all  his 
admirers  could  have  read.  Be  this  as  it  may,  however,  it  is 
amusing  to  contrast  the  fierce  advances  of  the  Whiggfah 
divine  with  the  shrinking  Toryism  of  the  civilian,  and  the  feat 
of  agility  with  which  he  escapes  from  further  correspoiidence 
through  the  intervention  of  a  convenient  friend.  His  reply 
runs  thus : — 

"  April  30, 1795. 

"  My  dear  Sir,— Don't  think  me  guilty  either  of  affecta- 
tion or  of  disrespect  to  you,  when  I  tell  you,  that  the  term 
being  come  in,  attended  with  an  uncommon  load  of  business, 
both  professional  and  official,  I  really  am  not  able  to  reply  to 
your  obliging  letters  otherwise  than  by  thanking  you  for 
them,  and  by  saying  that  I  have  transferred  to  our  common 
friend,  Mr.  Malone,  the  pleasure  of  answering  them  according 
to  his  own  judgment;  in  which,  having  entire  confidence, 
I  shall  be  thoroughly  disposed  to  concur.  You  will,  I  am 
sure,  thank  me  for  the  choice  of  correspondent ;  and  I  beg 
you  to  believe  me  to  be,  with  real  respect,  your  very  humble 
servant, 

"W.  Scott." 

This  letter,  it  will  be  perceived,  alludes  to  his  uncommon 
load  of  business,  both  professional  and  official,— a  burden 
which  had  been  increasing  from  the  day  that  he  began  to 
practise,  and  whose  weight  he  could  cheerfully  bear.  From 
the  first  the  lawyer's  heai't  had  been  gladdened  with  thick 
briefs  and  heavy  fees.  The  novelty  of  a  reporter  had  not  yet 
startled  the  sombre  courts,  in  which  he  soon  occupied  the 
most  conspicuous  place,  from  their  obscure  propriety ;  and  we 
are  indebted  to  tradition  for  the  information,  that  he  was  an 
elegant  pleader,  and  the  neatest  possible  stater  of  a  case. 
But  there  wanted  no  other  reporter  than  the  Gazette  to 
apprise  the  public  how  firmly  his  foot  was  planted  on  the 
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0|[^a|ing4ad4er  of  promotion.  In  1783  he  was  app(Hnt«4 
Register  of  the  Court  of  Faculties,  ^'  anot  unemolumentary" 
place.  In  1788  he  was  selected  by  the  Bishop  of  London  U> 
be  the  Judge  of  the  Consistory  Court.  In  the  same  year  he 
was  advanced  to  the  lucrative  offixse  of  Advocate-Generali  and 
knighted.  The  pecuniary  value  of  this  appointment  may  be 
estimated  by  the  &>cjt,  that  he  netted  (in  mercantile  phrase) 
by  several  of  the  prizes,  of  which  our  cruisers  at  the  co9>r 
mencement  of  the  last  war  with  Fmiice  swept  the  seas, 
upwards  of  £1000  each,  In  1790,  on  ihe  denth  of  Dr. 
Halifax,  Bishop  of  St.  AsjEiph,  he  was  chosen  to  the  situation 
of  Master  of  the  Faculties,  and,  as  a  crowning  honour,  was  ip 
1798  crieated  Judge  of  the  High  Court  of  Admiralty.  It  is  ^ 
singular  coincidence  that  his  brother  should  have  kept  abresuit 
of  him,  and  advanced  almost  ^^pari  passu"  in  this  rapid 
ieareer .  They  were  knighted  on  attaining  official  rank  within 
two  months  of  each  other ;  the  Advocate^General;  Sir  Williaqi 
Scott,  and  the  Solicitor-General,  Sir  John  Scott,  repaired  for 
the  first  time  to  the  same  levee  ;  in  the  same  year  they  b<^ 
took  their  seats  at  the  board  as  Privy  Councillors,  and  the 
wax  had  scarcely  hardened  on  the  appointment  of  the  Ad- 
miralty Judge  before  a  fresh  seal  was  required  for  the  patei^t 
of  John  Lord  Eldoq,  Chief  Justice  of  the  Common  Pleas. 
Such  a  close  race  between  such  near  kinsmen,  is,  we  believe, 
unparalleled,  and  was  sportively  alluded  to  by  his  laxe  Ma- 
jesty Oeoi^e  III.  Being  in  pjt  tlie  death  of  a  stag,  which 
had  given  the  field  a  very  bad  run,  while  a  stag  of  the  s^xae 
herd  had  afforded  excellent  sport  the  day  before,  "Ah!" 
exclaimed  the  King,  "  there  are  not  often  two  Scotts  to  be* 
found  in  the  same  family."  But,  though  equally  fortunate 
and  equally  meritorious,  they  had  trodden  the  steep  aseent  to 
fame  by  different  tracts,  the  one  selecting  a  rough  and  the 
other  a  flowery  path.  As  if  determined  to  atone  for  one  rai|h 
step  by  constant  abstinence  and  rigid  selfndenial,  the  future 
Chancellor  had  refused  to  join  in  the  social  meetings  at  tl^e 
Commons ;  and  when  he  had  oiu^  sported  oak,  to  use  title 
College  phrase,  could  not  be  tempted  forth  by  any  persuasion* 
"  I  dine  with  Coke  to-day,"  was  his  pithy  answer  to  the 
friendly  solicitations  of  his  relative  that  he  would  give  John- 
son and  his  fellows  the  meetii^.    So  ccxnplete  was  his  seclu^ 
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mmj  (and  those  who  know  the  ooavivial  temperameDt  of 
Iioni  TSiSAfm  will  gif^e  him  credit  for  his  forbearaoce,)  that  the 
goseip^g  Bo0well  does  not  appear  to  have  once  eacouAtered 
hiaa  iu  -society^,  or  to  have  been  aware  of  his  iexistence.  He 
tboiagbl;  wjith  ^r  William  Joi^es,  and  perhs^  not  unwisely  at 
that  time,  thst  in  his  branch  of  the  profession  the  reputatioii 
^  literaiore,  or  ey.en  a  literary  craving,  hung  as  a  dea4 
we%ht  round  the  neck  of  the  determined  lawyar.  He  fli«i^ 
the  iocnmbranee  from  him,  and  did  continue,  by  howev€pr 
short  an  interval,  to  outstrip  his  elder  brother.  To  completes 
hm  prosperity,  ]>.  Scott  married,  in  April  1782,  Anna  Marig, 
eldfi(»t  daughter  and  co-heiress  of  John  Bagnall,  of  Early 
Qouit,  Berks,  at  whose  death  he  came  into  possessi<Hi  of  i^ 
&mUy  resid^aee  near  Reading.  By  his  marriage  he  fonned  a 
eraneKicm  with  the  Portsmouth  &mily,  but  his  own  exertions 
had  ere  this  superseded  the  necessity  of  looking  up  to  the 
great  ^for  patronage.  His  professional  eminence  re^d^red 
him  naturally  ambitious  of  a  seat  in  Parliament.  As  eariy 
afi  17:80,  on  the  death  of  ^r  R(^er  Newdigate,  he  had 
asfttred  to  represent  the  University,  and  attain  that  ^giU? 
trust  which  Windham  and  Canning  sighed  for  in  vain.  The 
ibrtunate  candidate  is  precluded  by  etiquette  from  the  t<Hl  and 
taint  c€  personal  canvass;  and,  when  once  elected,  need 
entaiiain  no  dread  of  fickle  constituents  or  a  sudden  disaolur 
tion,  being  certain  of  his  re-eleetionquamdiu  se  bene  gessast. 
The  youx^  dvilian  met  with  a  formidable  rival  in  Mr.  Jones, 
who^  ti^ough  bent  on  a  judicial  voyage  to  the  East,  declared 
that  for  this  object  he  would  cheerfully  sacrifice  not  only 
•  an  Indian  judgeship  of  £6,000  a-year,  but  a  Nabobship  of  as 
many  millions.  One  para^*aph  in  his  letter  deserves  to  be 
cited  lor  the  edification  of  dilettanti  lawyers.  ''  The  hurry  of 
the  general  election  to  a  professional  man  has  obliged  me  to 
suspend  till  another  long  vacation  two  little  works ;  one  on 
the  Maritime  Jurisprudence  of  the  Athenians,  and  the  second 
A  Dissertation  on  the  Manners  of  the  Arabians  before  the 
time  :of  Mahomet."  With  these  abstruse  inquiries,  however, 
he  had  interleaved  liberal  politics  too  frequently  to  stand 
a  successful  competition,  and  he  resigned  in  favour  of  Sir  Wil- 
liam Scott;,  for  whose  extensive  erudition  and  fine  taste  be 
prpfessed  unfeigned  admiration.     Even  he,  popular  as  he 
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waS;  found  himself  compelled  to  yield  in  turn  to  the  more 
established  claims  of  Sir  William  Dolben, — a  result  which 
Dr.  Johnson  had  from  the  first  foreseen.  "  Did  I  tell  you," 
he  writes  to  Mrs.  Thrale,  "  that  Scott  and  Jones  both  offer 
themselves  ?  They  are  stniggling  hard  for  what  others  think 
neither  of  them  will  obtain."  The  liSfembers  of  convocation 
have  always  evinced  a  partiality  in  the  abstract  to  a  country 
gentleman  above  a  lawyer,  and  for  the  elder  to  the  younger 
man.  Though  fortunate  enough  "  idem  sentire  de  republic^," 
he  was  advised  to  defer  his  pretension's  to  the  worthy  Baronet, 
and  on  the  first  vacancy,  which  did  not  happen  for  twenty 
years  (such  a  life-tenure  is  the  seat)  was  unanimously  .elected. 
Meanwhile,  in  1784,  he  was  complimented  with  the  repre- 
sentation of  Downton,  but  was,  on  a  scrutiny,  unseated. 
Being  far  from  an  ardent  lover  of  politics,  and  not  anxious  to 
desert  his  lawful  wife,  the  profession,  he  withdrew  from  all 
further  eifort  till  the  general  election  in  1790,  when,  by  the 
influence  of  ministers  with  the  Earl  of  Radnor,  he  was  again 
returned  to  Parliament  for  Downton,  a  close  borough,  afford- 
ing that  convenient  avenue  by  which  almost  every  lawyer 
'^of  distinction  has  been  first  introduced  to  the  House.  He 
had  now  attained  his  46th  year,  a  period  of  life  too  mature 
for  a  coy  and  gentle  scholar  to  become  a  bold  and  frequent 
speaker.  Grattan  said  of  Flood,  when  brought  into  Parlia- 
inent  at  a  still  later  age,  that  the  oak  of  the  forest  was  too 
old  to  be  transplanted  at  sixty;  and  if  we  may  be  allowed  to^ 
pursue  the  metaphor,  we  should  say,  that  the  garden  plant 
had  been  nurtured  too  long  by  the  still  waters  of  the  Isis  to 
throw  out  its  arms  with  vigour  on  the  more  exposed  banks  of 
the  Thames.  During  the  first  six  years  after  his  return,  he 
only  spoke  oiice,  June  the  2d,  1795,  and  then  on  compulsion, 
Mr.  Dundas  having  alluded  distinctly  to  him  as  the  sound 
legal  authority  on  whose  advice  ministers  had  acted  in  their 
instructions  to  Sir  Charles  Grey  and  Sir  John  Jervis.  A  mo- 
tion of  censure  was  made  on  the  proclamations  of  these  oflS- 
cers  in  the  West  Indies,  and  he  could  not  but  advance  to  the 
rescue.  He  felt  that  he  had  stepped  into  the  arena  of  a  popu- 
lar assembly  too  late  for  an  active  combatant,  and  suffered 
much  from  constitutional  shyness.  According  to  his  own 
frank  confession,  it  was  always  with  great  reluctance,   and 
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not  unfrequently  ^vith  some  degree  of  personal  pain,  that  he 
obtruded  himself  on  the  notice  of  the  House.  He  had  his 
peculiar  seat  and  loved  •to  address  the  Speaker  at  stated 
periods^  the  ioterlunar  periods,  if  we  may  so  express.it,  of 
debate,  on  going  into  Committee,  or  on  proceeding  with  the 
order  of  the  day  for  resuming  an  adjourned  debate,  or  when 
the  third  reading  of  some  obnoxious  bill  was  moved  (he  loved, 
with  characteristic  caution,  to  wait  till  the  third  reading) ; — 
those  times,  in  short,  when  he  could,  without  risking  himself, 
.  deliver  a  welUweighed  and  nicely  poised  oration  to  a  selectand 
attentive  audience.  His  official  character  came  in  aid  of  this 
natural  reserve,  and  none  could  dispute  the  propriety  of  the 
judge  abstaining  from  all  party  questions. 

In  a  long  Parliamentary  life  of  32  years  he  never  but  once 
broke  this  guarded  silence,  when,  at  the  request  of  friends, 
and  in  accordance  with  his  own  sense  of  equity,  he  rose  in 
defence  of  a  proposed  grant  to  the  Duke  of  Cumberland. 
But  though  the  rule  '^de  pedibus  ire  in    sententiam"  was 
always  most  agreeable  to  his  feelii^s,  and  often  most  con- 
sistent with  the  dignity  of  his  station,  he  never  failed  to  spe^ 
with  spirit  and  effect,  when  the  searching  eyes  of  reformers 
sought  to  detect  some  flaw  in  his  court,  or  admirals,  impatient 
for  the  distribution  of  prize-money  and  unjustly  querulous  of 
the  law's  delay,  inveighed  loudly  against  his  administration. 
On  Lord  Cochrane's  indulging  in  a  violent  tirade  against,  and 
concluding  with  a  motion  of  inquiry  into,  the  presumed  abuses 
of  his  Court,  Sir  William  Scott  retorted  widi  some  asperity 
on  the  gallant  officer,  who  seemed  to  be  pursued  by  an  evil 
genius  on  land,  and  to  become  wrong-headed  the  moment  that 
he  stepped  off  the  quarter-deck.  The  Noble  Lord,  he  said,  was 
a  prompt  accuser.     He  had  been  an  accuser  not  only  of  in- 
dividuals, but  an  accuser  of  courts  of  justice.    He  had  been, 
however,  an  unfortunate  accuser,  and  he  pledged  himself  by 
all  the  credit  whidh  he  might  have  obtained  during  the  many 
years  he  had  sat  in  that  house,  that  the  Noble .  Lord  would 
prove  as  unfortunate  in  this  accusation  as  in  any  preceding 
one — ^a  prediction  which  was  fully  verified.     He  drew  on  his 
experience,  as  Judge  of  the  Admiralty,  to  introduce  some 
useful  measures  into  parliament  for  the  encouragement  of 
seamen :   amongst  them,  a  prize  agency  bill,  a  very  valuable 
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measure  for  suppressing  frauds  in  the  West  Indies.  Except, 
however,  in  the  event  of  proved  and  flagrant  abuse,  Sir  Wm. 
Soott,  it  must  be  adniitted,wa»  a  tinrid  and  reluctant refinnner. 
On  one  occasion,  when  Lord  Folkstone,  in  moving  for  a 
Ckmimittee  to  inquire  into  the  state  of  the  inferior  Ecclesias- 
tical Courts,  had  instanced  a  case  of  grievous  oppres«on,  in 
which  a  poor  woman  for  applying  to  another  an  opprobrious 
epithet, — very  frequently  bandiiedamoDgthe  vulgar,  md  which 
it  was  proved  she  richly  deserved, — had  been  excommunicated 
and  lain  in  prison  some  years;  the  Judge  of  the  Con- 
sistory Court  confessed  that  his  attention  had  been  very 
long  called  to  the  enormity  of  this  punishment ;  that  excom- 
munication was  an  abuse  of  a  religious  ceremony,  and  that  it 
would  not  be  difficult  to  find  a  substitute  for  it  more  effica- 
cious, less  expensive,  less  oppressive,  and  less  unseemly.  He 
promised  to  bring  in  a  bill  for  abolishing  it,  should  it  be  the 
sense  of  the  House  that  such  a  measure  was  expedient.  The 
promise  was  hailed  with  loud  cheers  from  both  the  ministerial 
and  opposition  benches;  accordingly,  in  the  next  session, 
he  introduced  a  bill  to  regulate  Ecclesiastical  Courts,  re- 
marking, at  the  same  time,  that  he  had  discharged  the  task 
imposed  upon  him  with  great  diffidence,  and  under  many  cir- 
cumstances of  disadvantage,  being  well  aware  of  the  magfti* 
tude  and  importance  of  the  subject.  ''  If  the  House  should 
adopt  his  bill,  he  should  feel  much  pleasure;  but  if  they  dis- 
approved of  it,  he  should  take  leave  of  it  without  regret.''  His 
zealous  advocacy  of  the  church,  and  entire  devotion,  either  in 
opposing  or  introducing  change,  to  the  interests  of  the  clergy, 
stands  in  bold  relief  to  this  repugnance  against  agitatii^  re- 
forms. Both  in  his  character  of  civilian  and  as  a  member  for 
the  University  of  Oxford,  he  considered  that  illustrious  body 
to  be  especially  his  clients  and  constituents.  He  opposed 
indeed,  with  all  his  energies,  the  bold  precedent  set  by  Tooke, 
of  a  priest  in  full  orders  sitting  in  the  house,  from  the  con- 
viction that  such  a  practice  would  inevitably  tend  to  secularize 
and  desecrate  the  profession.  The  clergy  sanctioned  his  ad- 
vocacy of  their  exclusion  from  the  representative  body,  for 
they  concurred  in  its  propriety;  and  knew  well,  that  when 
such  men  as  Scott  and  Perceval  were  called  up,  in  the  words 
of  the  writ  of  summons,  to  consult  for  the  safety  and  welfare 
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of  the  ehwch,  that  church  would  never  waat  able  and  intre* 
fifi  ehampioDS.  Weil  may  they  mourn  their  logs^  whoi 
defsfided  by  an  Eetcourt,  and  handed  oyer  to  the  tender  mer* 
cies  of  a  Lushington ! 

For  their  protection  he  introduced  and  carried  an  Act  for 
amending  the  2l8t  of  Henry  VIII.,  intitukd  **  Spiiitaal 
Persons  abridged  from  having  Pluralities  of  Livings,  and 
from  taking  of  Farms ;"  and  was  active  in  procuring  a  beCfer 
legislative  provision  for  stipendiary  curates,  the  foundation 
of  the  slill  more  comprehensive  act  of  Lord  Harrowby, 
by  which  they  are  rescued  from  a  state  of  degrading  penury. 
Nor  was  he  less  alert  in  the  cause  of  the  beneficed  cleigy* 
All  attempts,  whether  on  the  part  of  c<xmtry  g»itlanen, 
or  aldermen,  or  Irish  members,  to  undermine  the  sys- 
tem of  tithes,  met  with  his  determined  and  successful  re- 
sistance«  Curwen's  Tithe-laW  Amendment  Bill,  Sir  William 
Curtis's  London  Tithe  Bill,  the  Potatoe  Tithe  Exemption 
Bill;  all  shared  at  his  hand  a  common  fate  of  rejection. 
Nay,  in  maintaining  the  rights  of  the  church  he  more  than 
once  triumphantly  withstood  the  Chancellor  of  the  Exchequer 
in  his  palmiest  days  of  fiscal  imposition.  When  Mr.  Van- 
mttart,  in  1815,  moved  the  second  reading  of  the  Chapel  Ex« 
emption  Bill  (by  which  chapel-property  was  discharged  from 
payment  of  rates).  Sir  W.  Scott  rose  to  give  his  decided  oppo- 
sition  to  the  meagre.  Sectarians,  he  urged,  ought  not  to  be 
exetapt  firom  parochial  assessmcait.  No  man  valued  the  prin- 
ciple of  toleration  higher  than  he  did ;  but  he  understood  its 
acknowledged  interpretation  to  be  this  :  that  every  man  might 
eicetcise  whatever  form  of  religious  belief  he  pleased ;  but  that 
he  roust  contribute  bis  legal  proportion  towards  the  mainte- 
nance of  the  Church  established  by  law.  How  intolerant 
would  this  definition,which  met  with  no  dissent  at  that  period, 
be  deemed  now,  according  to  the  more  enlai^ged  and  liberal 
notions  of  the  present  day !  Toleration  has  extended  its 
bordctB  to  the  very  confines  of  encouragement  to  schism,  fur- 
ther than  Sir  William  Scott  would  have  dared  to  tread.  He 
beat  the  Treasury  bench  on  a  division  by  a  majority  of  two 
to  one.  With  like  success,  a  few  years  afterwards,  he  ob- 
jected to  a  clause  introduced  by  Ministers  into  the  New 
Ohurch  Building  Act,  which  entitled  any  twelve  weUniis- 
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posed  persons  to  build  a  church  and  endow  it,  without  tKe 
consent  of  the  patron.  So  great  indeed  was  the  influence 
which  his  character  and  conduct  had  acquired  in  that  assem- 
bly, that  it  was  generally  understood  his  vote  could  command 
that  of  twenty  others  on  a  question  of  importance,  and  in 
a  full  house.  His  sanction  was  alone  wanting  to  have  en- 
sured the  passing  into  a  law  of  the  Adultery  Prevention  Bill,  a 
measure  by  which  Lord  Auckland  sought  to  make  adultery  the. 
object  of  severe  penal  inflictions.  The  mild  and  cautious  spirit 
of  the  Tory  judge  was  startled  by  some  of  the  clauses,  whose 
spirit  resembled  too  closely  some  of  the  Acts  of  the  Com- 
monwealth Parliament  to  obtain  from  him  more  than  a  faint 
degree  of  favour,  -and  a  very  qualified  support.  At  the  age  of 
seventy-five,  when  among  the  seniors,  if  not  the  father  of  the 
House,  he  was  selected  on  the  meeting  of  the  new  Parliament, 
in  1820,  to  move  Mr.  Manners  Sutton  into  the  Chair ;  and 
performed  his  task  with  a  dignified  grace  that  proved  the 
propiiety  of  the  selection.  It  would  have  been  difficult  to 
decide  which  of  the  two,  the  speaker  or  his  proposer,  bore 
himself  more  fitly  as  the  representative  of  that  proudest  of  all 
characters — ^an  English  gentleman.  His  speech,  enumerating 
the  duties  which  belong  to  the  first  Commoner  of  the  coun- 
try, would  easily  bear  away  the  palm  from  all  precedents  of 
courtier-like  compliment.  But  we  should  do  injustice  to  his 
efforts  in  the  House  of  Commons,  if  we  did  not  present  to  the 
reader  some  specimens  of  his  manner ;  of  the  eloquence  of 
the  porch ;  of  his  mild,  winning,  and  persuasive  oratory. 
The  speech,  to  which  we  have  already  made  allusion,  deserves^ 
and  would  repay,  the  most  diligent  study  :  it  occupied  three 
hours  in  the  delivery  and  fills  thirty  pages  in  Hansard,  and  is 
replete  with  interest  and  instruction  on  those  absorbing  topics 
respecting  the  Church,  which  now,  to  the  exclusion  of  other 
subjects  of  domestic  policy,  agitate  the  public  mind.  He 
throws  down  the  gauntlet  in  defence  of  the  present  distribu- 
tion of  Church  revenues  and  church  discipline ;  and  we  have 
not  yet  seen  the  champion,  who,  without  arraying  himself  in 
popular  prejudices,  has  ventured  to  take  it  up.  He  thus  apo- 
logizes for  occasional  residence : 

"  The  general  alteration  which  has  taken  place  in  the  gene- 
ral system  of  life  and  manners  must  be  adverted  to.    The 
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native  clergy  were  single  men,  living  in  the  habits  of  a  secluded 
Kfe.  They  generally  fixed  near  the  places  of  their  nativity.  I 
observe  in  most  ancient  catalogues  of  the  English  clergy,  both 
secular  and  regular,  that  their  names  are  usually  taken  from 
some  neighbouring  village  or  borough  to  that  where  you  find 
them  settled.  From  the  spot  where  they  settled  they  had  few 
possible  calls :  there  was  little  communication  between  differ- 
ent parts  of  the  country,  or  with  the  capital ;  correspondence 
was  rare  and  carried  on  either  by  special  messengers,  or  by  the 
accident  of  pilgrims  passing  that  way.  The  gentry  them- 
selves, excepting  those  who  attended  parliament,  ventured 
little  beyond  the  so4  of  their  own  village,  unless  to  the  County 
Court;  the  business  of  the  county  was  transacted  in  the 
county.  All  this  has  undergone  a  great  alteration ;  the  dif- 
ferent classes  of  men  are  no  longer  glebae  adscriptitii ;  com- 
munication is  opened  ;  much  of  the  business  of  the  kingdom 
is  transacted  in  this  town.  '  The  clergy  are  most  generally 
beneficed  in  parts  of  the  kingdom  remote  fi-om  the  places  of 
tiieir  birth  and  education,  and  they  have  calls  of  family  affec- 
tion and  duty  to  the  relations  they  have  quitted.  Being 
invited  by  the  Reformation  to  marry,  they  form  new  family 
connexions,  which  again  produce  calls  of  a  similar  nature ; 
and  I  presume  no  reasonable  man  would  wish  that  they 
should  be  deaf  to  such  calls,  and  should  turn  their  backs  on 
the  happy  intercourses  of  family  kindness.  It  is  one  of  the 
best  effects  of  the  Reformation,  that,  by  introducing  them  to 
the  charities  of  domestic  life,  it  has  taught  them  the  practical 
knowledge  of  the  duties  which  belong  to  those  charities. 
They  have  family  property  in  other  parts  of  the  country; 
they  are  called  to  the  capital  for  the  transaction  of  family 
concerns;  they  are  called  to  attend  to  the  declining  health  of 
a  wife  or  a  child,  by  a  temporary  change  of  air  and  situation. 
I  am  no  advocate  for  dissipation  when  I  observe  they  have 
families  of  young  persons,  who  are  not  without  their  claims 
to  reasonable  indulgences  for  the  purposes  of -health,  of  edu- 
cation, of  improvement,  and,  I  venture  to  add  without  fear, 
even  of  innocent  cariosity  and  relaxation." 

In  the  same  benevolent  and  philosophical  spirit  he  makes 
a  powerful  excuse  for  the  present  appropriation  of  the  funds 
of  the  church :— "  To  the  mischiefs  arising  from  the  extreme 

VOL.  XVI.  E 


60  Life  of  Lord  S towel. 

poverty  of  many  parochial  benefices  I  have  heard  it  suggested 
in  this  house  as  a  cure,  that  there  should  be  an  equalization. 
Equality  is  in  these  days  the  grand  panacea^  for  all  disorders. 
Unfortunately,  besides  twenty  other  objections,  arising  from 
the  general  interests  of  the  civil  and  religious  policy  of  the 
country,  there  are  two  objections  that  seem  to  dispose  of  it 
completely  :  one  is,  that  it  could  not  be  eiFected  without  a 
most  enormous  plunder  of  the  laity ;  and  the  other,  that,  if 
done,  it  would  not  answer  the  purpose  for  which  it  is  intended. 
In  the  first  place,  advowsons,  though  originally  perhaps  mere 
trusts,  are  now  become  lay-fees.  They  are  bought  and  sold, 
and  are  lay  property  just  as  much  as  any  other  tenements  or 
heredits^ments.  And  they  are  not  merely  lay  property  in  law, 
but  a  very  large  proportion  of  them  is  so  in  feet ;  for,  of  the 
11,600  livings  in  this  kingdom,  2500  may  be  in  ecclesiastical 
patronage, — the  rest  (exclusive  of  those  which  belong  to  the 
crown  amounting  to  near  1100)  either  belong  to  various  lay 
corporations  (for  even  colleges  are  such)  or  to  lay  individuals, 
who  alone  possess  near  6000  of  the  whole  number.  Now, 
Sir,  in  this  state  of  things  I  desire  to  ask  upon  what  ground 
I  can  be  called  upon  to  give  up  half  the  Uving,  the  advowson 
of  which  I  have  purchased  upon  a  price  relative  to  its  value, 
in  order  that  that  moiety  may  be  transferred  to  improve  an- 
other living,  belonging  to  another  patron,  who  has  paid  no- 
thing for  that  moiety,  and  who  has  no  other  title  to  it  but 
that  he  happens  to  possess  the  advowson  of  a  smaller  living  ? 
I  see  no  ground,  except  such  an  one  as  would  justify  the  le- 
gislature in  taking  away  half  of  any  other  estate  I  had  pur- 
chased, in  order  to  give  it  to  my  neighbour,  because  he  hap- 
pened to  have  less.  L^t  gentlemen  consider  the  eflPect  of  such 
speculations !  In  tbe  next  place,  suppose  that  this  was  ac- 
complished in  a  way  consistent  with  the  rights  of  property, 
what  would  follow  ?  Equalize  all  the  clergy,  and  you  in  effect 
degrade  them  all,  for  it  is  the  grossest  of  all  mistakes  that 
the  Church  of  England  is  amply  endowed.  It  is  demonstrated 
by  a  very  exact  inquirer  upon  these  subjects,  Mr.  Cone,  that, 
if  even  all  the  preferments  of  every  species,  belonging  to  the 
Church  of  England,  were  moulded  into  one  common  mass, 
and  thence  distributed,  if  the  venerable  fabric  of  the  hierarchy 
was  dissolved,  (a  matter  not  to  be  effected  without  a  convulsion 
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and  laceration  of  the  civil  stale  of  the  coantiy,  of  which  no 
man  can  foretell  the  consequeoces,)  and  its  funds  parcelled  out 
amongst  the  parochial  clergy,  the  maximum  of  an  English 
benefice  would  be  not  more  than  £167  a  year,  an  income  by 
no  means  adequate  in  the  present  state  of  the  worid  to  the 
demands  which  society  makes  upon  that  ]HX>fefision  in  point 
of  education,  of  attainments,  of  manners,  of  general  appear- 
ance in  life.     As  the  revenues  at  present  are  distributed,  the 
clei^,  as  a  profession,  find  an  easy  and  independent  access 
to  every  gradation  of  society,  and  maintain  a  fair  equality  as 
they  ought  to  do  with  the  other  liberal  professions  ;  and  the 
elevation  of  the  highest  ranks  gives  something  of  a  dignity  to 
the  lowest :  alter  the  mode  of  distribution  and  you  run  the 
risk  of  producing  a  body  of  clergy  resembling  only  the  lower 
orders  of  society  in  their  conversation,  their  manners,  and 
their  habits ;   and  it  is  well  if  they  are  not  infected  by  a 
popular  fondness  for  some  or  other  species  of  a  gross,  a  fac* 
tious,.  and  a  fanatical  religion.     In  the  state  of  the  chorch 
I  have  described,  universal  residence  is  out  of  the  question. 
How  can  the  public  demand,  under  pains  and  penalties,  that 
there  shall  be  a  resident  incumbent  in  each  parish,  when  so 
large  a  proportion  of  the  benefices  in  the  kingdom  do  not  pay 
more  than  what  most  of  us  in  this  house  pay  to  our  upper  ser- 
vants ?    There  are,  I  suppose,  3000  Uvings  not  exceeding  £50 
a  year,  and  many  below  it.     When  I  look  at  the  real  situa- 
tion of  the  clergy,  at  the  distresses  and  difficulties  of  a  very 
large  proportion  of  them, — ^men  must  be  made  of  sterner  stuff 
than  I  happen  to  be  composed  of,  who  can  say  that  this  mat- 
ter  is  to  be  put  upon  the  footing  of  a  rigid,  universal,  unbend- 
ing obligation,  to  be  applied  with  a  mathematical  apathy  to 
all  cases,  without  the  least  consideration  to  men's  families  or 
their  fortunes.    This  too  by  means  of  the  common  informer ! 
Of  that  personage  I  shall  take  care  to  speak  with  all  due 
caution,  because  I  perceive  that,  although  he  is  a  very  ab- 
horred man,  when  he  is  blowing  up  a  conspiracy  against  the 
state — not  very  gracious  when  he  is  enforcing  a  tax,  yet  that 
he  is  received  with  some  degree  of  kind  acceptation  when  he 
betak^  himself  to  the  employment  of  privateering  on  the 
church ;  all  therefore  that  I  shall  venture  to  say  of  him  is,  that 
it  appears  to  be  but  a  clumsy  sort  of  policy  at  best  to  make 
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the  avarice  of  mankind  the  grand  instrument  of  religious  and 
moral  reformation."  .  .  After  this  playful  sally,  the  eloquent 
advocate,  of  the  clergy  proceeds  to  defend  their  agricultural 
propensities,  and  embraces  the  opportunity  of  pronouncing  an 
eulogium,  not  more  beautiful  than  true,  upon  their  order : — 
"  The  parish  priest  is  to  take  care  undoubtedly  that  the  eccle- 
siastic shall  not  merge  in  the  farmer,  but  shall  continue  the 
presiding  and  predominating  character;  but  the  moderated  and 
subordinate  practice  of  farming  supplies  many  means  of  cheap 
subsistence  for  the  clergyman  and  his  family ;  many  means 
of  easy  kindness  and  hospitality  to  his  poorer  parishioners ; 
mcmy  opportunities  of  distinguishing  the  industrious  and  well- 
disposed  by  the  favour  of  employment ;  and  many  motives  of 
pleasing  attachment  to  the  place  which  furnishes  the  healthy 
and  amusing  occupation  of  his  vacant  hours.  Personal  de- 
basement must  be  guarded  against ;  but  when  I  recollect  that 
it  has  been  the  opinion  of  all  antiquity  that '  agriculture  libero 
homine  nihil  dignius,'  and  that  the  practice  of  modem  times 
reconciles  it  with  the  dignity  and  even  the  majesty  of  the  most 
exalted  stations,  I  am  not  prepared  to  admit,  that  personal 
debasement  is  a  necessary  consequence,  and  in  the  example 
of  the  illustrious  Hooker  tending  his  sheep  on  Barham  Downs 
I  think  I  see  that  even  some  of  its  humble  occupations  may 
be  performed  without  degradation.  The  enforcement  of  duties 
should  be  pursued  with  as  little  vexation  to  its  objects  as  is 
consistent  with  its  efficacy,  without  any  unnecessary  harshness 
or  restraint,  still  less  with  disrespect  and  degradations ;  with 
decent  attention  to  the  situation  of  the  order  in  the  state,  and 
to  the  personal  convenience  of  individuals.  Their  profession 
is  in  all  countries  of  most  important  use  to  society ;  and  its 
general  utility  depends  upon  its  general  estimation.  In  this 
country  it  is  an  eminent  order  of  the  state ;  it  has  always  stood 
by  the  state  with  firmness,  and  in  no  times  more  meritoriously 
than  in  the  present.  The  individuals  are,  in  a  large  proportion  of 
them,  men  of  learned,  and,  many  of  them,  of  elegant  education. 
Literature,  both  useful  and  ornamental,  has  been  in  no  country 
so  largely  indebted  to  its  cleigy.  Many  of  them  are  taken  from 
mmong  the  best  and  most  respected  families  of  our  country,  and 
it  is  on  all  accounts,  religious,  moral,  and  political,  anxiously 
to  be  wished  that  the  families  of  our  gentry  should  continue 
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to  supply  a  large  proportion  of  our  clergy.  Snch  men  are  not 
the  subjects  of  an  overstrained  and  extreme  legislation.  Some- 
thing must  he  trusted  to  their  own  sense  of  duty — something 
allowed  to  their  personal  convenience.  They  are  to  be  go- 
verned^ it  is'ttue,  leiiibus  imperiis^ — by  an  authority  efficacious 
in  itis  results^  but  mild  in  its  forms,  and  just  in  its  indulgences. 
May  I  add  that,  whilst  we  have  seen  in  other  countries  Chriis- 
tianity  suffering  in  the  persons  of  the  oppressed  clergy,  it 
imposes  a  peculiar  obligation  upon  us  to  treat  our  own  with 
kindness  and  respect,  and  to  beware  of  degrading  religion  by 
an  apparent  degradation  of  its  ministers." 

The  feeUng  of  attachment  to  the  Church,  so  vividly  pour- 
trayed  by  Sir  William  Scott  in  the  senate,  pervaded  his  ad- 
ministration of  ecclesiastical  law  on  the  judgment-seat.  As 
judge  of  the  Consistory  Court  it  fell  to  his  lot  occasionally  to 
admonish  clergymen  when  betrayed  into  error,  and  visit  them 
with  punishment  pro  salute  animse.  By  none  could  reproof 
be  administered  more  discreetly,  or  in  a  kindlier  spirit  of  dis- 
cerning justice.  We  may  select  an  instance  from  Haggard. 
(The  office  of  the  judge  promoted  by  Cox  v.  Goodlay,  2  Hag- 
gard's Cons.  Reports,  vbl.  ii.  p.  138.)  In  this  case  a  proceed- 
ing was  instituted  under  the  statute  of  Edward  the  Sixth,  by  a 
parishioner  against  the  vicar,  for  the  lawful  correction  and 
reformation  of  his  manners  and  excesses,  especially  for  quar- 
relling, chiding,  and  brawling  by  words  in  the  parish  church. 
The  articles  further  pleaded,  that  during  thie  sermon  Mr. 
Goodlay  was  preaching,  he  did,  without  any  just  cause  or  pro- 
vocation whatever,  and  with  great  warmth  and  passion,  and 
with  a  loud  voice,  address  the  complainant  from  the  pulpit  to 
the  following  effect :  '•  Miss  Cox,  I  have  observed  the  most 
indecent  behaviour  from  you  in  this  church  from  time  to  time,, 
and  if  you  cannot  behave  better,  I  will  order  the  sexton  to  tmn 
you  put ;  I  have  represented  you  to  the  Bishop,  and  will  agaid^ 
and,  if  that  will  not  do,  I  will  put  you  into  the  spiritual 
court."  Mr.  Goodlay  having  appeared  in  person,  and  given 
an  affirmative  issue  to  the  articles,  it  became  the  duty  of  the 
judge,  as  representing  the  Bishop,  to  recommend  greater 
caution  and  self-restraint.  ^*  The  duty,"  he  said,  *'  of  main- 
taining order  and  decorum  in  the  church  lies  immediately  on 
the  church-wardens,  and  if  they  are  not  present,  or  being  pre- 
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sent  do  not  repress  any  indecency,  they  desert  their  proper 
duty.  The  officiating  minister  has  other  duties  to  perform — 
those  of  performing  divine  service.  In  saying  this,  I  do  not 
mean  to  say  that  occasions  may  not  occur  in  which  it  may  not 
be  justifiable,  and  even  unavoidable,  for  him  to  take  a  part  in 
suppressing  any  disorder  or  interruption  in  the  church.  It  is 
rather  unfortunate  when  they  occur,  and,  if  they  do,  they 
ought  to  be  used  with  the  most  guarded  prudence  and  gravity. 
If  passion  is  interposed,  it  is  apt  to  break  out  in  unseemly  ex- 
pressions, such  as  may  be  deemed  to  have  been  indulged  on 
the  present  occasion: — they  produce  surprise  and  discom- 
posure in  the  congregation,  may  endanger  the  engaging  the 
Minister  himself  in  scenes  of  altercation  and  contention,  that 
may  derogate  from  the  proper  dignity  of  his  functions,  and 
may  produce  unhallowed  consequences,  very  inconsistent  with 
the  purposes  for  which  himself  and  the  assembly  are  collected 
together.  In  the  present  case  you  have  admitted  that  no  such 
occasion  had  occurred  as  called  for  your  interposition.  It 
becomes  therefore  my  painful  duty  to  admonish  you  to  guard 
your  zeal  with  more  temper  and  discretion,  and  I  so  admonish 
you ;  and  further  I  must,  in  obedience  to  the  statute,  suspend 
you  from  the  administration  of  your  office  for  one  fortnight 
to  be  computed  from  this  day." 

Rare  and  infrequent  as  the  necessity  for  this  public  admo^ 
nition  appears  to  have  been,  still  more  uncommon  was  the 
occasion  for  his  pronouncing  the  extreme  penalty  of  miscon- 
duct, the  sentence  of  deprivation.  In  one  instance  only,  during 
a  space  of  nearly  forty  years,  that  of  the  Rev.  Mr.  Stone, 
against  whom  criminal  proceedings,  under  the  3d  of  Elizabeth, 
had  been  instituted  for  maintaining  and  affirming  doctrines 
contrary  to  the  articles  of  religion  as  by  law  established,  was 
this  irksome  task  imposed  upon  him.  In  performing  it  he 
justified  the  proceeding  with  such  a  clear  strength  of  reason- 
ing that  even  those,  who  pitied  the  ofTender,  acquiesced  in 
the  justice  of  his  doom.  Recent  discussions  at  Oxford  tend 
to  show  that  his  remarks  are  worth  the  noting,  and  would 
repay  the  most  attentive  perusal.  "  It  is  no  business  of 
mine,"  he  said,  "  to  vindicate  the  policy  of  any  legislative 
act,  but  to  enforce  the  observance  of  it.  I  cannot  omit,  how- 
ever, to  observe  that  it  is  essential  to  the   natnre  of  every 
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establishment;  and  necessary  for  the  preservation  of  the  in- 
terests of  the  laity  as  well  as  of  the  cleigy,  that  the  preaching 
diversity  of  opinions  shall  not  be  fed  out  of  the  appointments 
of  the  Established  Church,  since  the  Church  itself  would  be 
otherwise  overwhelmed  with  the  variety  of  opinions,  which 
must,  in  the  great  mass  of  human  character,  arise  out  of 
the  infirmity  of  our  common  nature.  In  this  purpose  it  has 
been  deemed  expedient  to  the  best  interests  of  Christianity, 
that  there  should  be  an  appointed  Liturgy,  to  which  the  oflBices 
of  public  worship  should  conform,  and,  as  to  preaching,  that 
it  should  be  according  to  those  doctrines  which  the  state  has 
adopted  as  the  rational  expositions  of  the  Christian  faith.  It 
is  of  the  utmost  importance  that  this  system  should  be  main- 
tained. For  what  would  be  the  state  and  condition  of  public 
worship,  if  every  man  was  at  liberty  to  preach,  from  the 
pulpit  of  the  church,  whatever  doctrines  he  may  think  proper 
to  hold  ?  Miserable  would  be  the  condition  of  the  laity,  if 
any  such  pretension  could  be  maintained  by  the  Clergy.  It 
is  said  that  Scripture  alone  is  sufficient.  But  though  the 
Clergy  of  the  Church  of  England  have  been  always  emi- 
nently distinguished  for  their  learning  and  piety,  there  may 
yet  be,  in  such  a  number  of  persons,  weak  and  imprudent 
and  fanciful  individuals,  and  what  would  be  the  condition  of 
the  Church,  if  such  persons  might  preach  whatever  doctrines 
they  think  proper  to  maintain  ?  As  the  law  now  is,  every  one 
goes  to  his  parochial  Church  with  a  certainty  of  not  feeling 
any  of  his  solemn  opinions  offended.  If  any  person  dissents, 
a  remedy  is  provided  by  the  mild  and  wise  spirit  of  toleration 
which  is  provided  in  modem  times,  and  which  allows  that  he 
should  join  himself  to  persons  of  persuasions  similar  to  his 
own.  But  that  any  Clergyman  should  assume  the  liberty  of 
inculcating  his  own  private  opinions,  in  direct  opposition  to 
the  doctrines  of  the  Established  Church,  in  a  place  set  apart 
for  its  own  public  worship,  is  not  more  contrary  to  the  nature 
of  a  national  church,  than  to  all  honest  and  rational  con- 
duct. Nor  is  this  restraint  inconsistent  with  Christian  liberty, 
for  to  what  purpose  is  it  directed,  but  to  insure  in^j^Jlstab- 
lished  Church  that  uniformity  which  tends  to 
leaving  individuals  to  go  elsewhere  accorf**^^  - 
persuasions  they  may  entertain  ?     It  is,  U 
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essential  to  the  security  of  the  Church,  and  it  would  be  a 
gross  contradiction  to  its  fundamental  purpose  to  say,  that  it 
is  liable  to  the  reproach  of  persecution,  if  it  does  not  pay  its 
ministers  for  maintaining  doctrines  contrary  to  its  own." 

In  addition  to  causes  of  a  purely  spiritual  nature,  the  ec- 
clesiastical jurisdiction  has  cognizance  of  suits  partaking  both 
of  a  spiritual  and  civil  character,  such  as  suits  for  tithes  and 
church-rates,  and  others  of  a  civil  and  temporal  description 
only,  of  which  matrimonial  causes,  suits  for  separation,  and 
for  nullity  of  marriage,  are  the  chief.  In  the  judgments 
which  Sir  Wm.  Scott  gave  on  these  grave  and  important 
questions,  involving  the  most  sacred  rights  of  individuals, 
and  the  best  interests  of  society,  his  benevolent  wisdom 
and  discerning  justice  are  engraved  in  letters  that  will  never 
be  effaced.  We  should  particularly  direct  the  attention  of  all 
who  delight  in  lucid  argument,  in  moral  philosophy,  and 
classical  eloquence  to  the  cases  of  Dalrymple  v.  Dalrymple, 
Evans,  Sullivan,  and  Loveden,  in  the  Consistory  Reports  of 
Haggard  and  Phillimore.  In  the  former  volumes  especially 
are  concentrated  some  of  the  most  beautiful  specimens  of 
clear  reasoning  and  a  chastened  style  to  be  found  in  the 
language.  Religion  might  select  passages  in  them  for  her 
texts,  and  philosophy  discourse  oii  them  for  mottoes.  They 
contain  the  ipsissima  verba  of  "  the  old  man  eloquent,"  the 
best  words  in  the  best  places.  Aware  of  the  value  of  the  gems, 
he  has  bestowed  extreme  labour  on  their  setting.  He  is 
said  to  have  had  the  press  stopped  for  the  correction  of  a 
single  line,  and  to  have  been  anxious  in  the  marshalling  of  his 
colons.  Dr.  Phillimore  relates  that,  at  his  particular  request, 
the  three  first  reports  were  submitted  to  his  revision  before  they 
were  published,  and  severally  underwent  repeated  and  ela- 
borate corrections  from  bis  hand,  as  the  MSS.  and  proof  most 
abundantly  testified.  They  were  as  full  of  scores  and  inter* 
lineations  as  a  bill  of  the  lower  House  corrected  by  the  Lords. 
[Lord  Brougham,  in  one  of  his  bitter  moods,  scoffed  at  the 
florid  civilian,  who  talked  of"  dockets  betraying  a  taint  and  lea- 
ven of  suspicion."]  In  some  instances  the  language  may  be 
slightly  inflated — where  he  says,  for  example,  "  When  the 
claimant  steps  out  of  his  affidavit,  he  steps  into  empty  space." 
The  attention  to  the  diction  may  here  and  there  degenerate  into 
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purism,  6.  g.  '*  The  Court  is  disinclined  to  stir  a  finger  to  re- 
lieve either,  both  sticking  deep  in  eodem  Into."  Sir  Wm.  Scott 
would  not  soil  his  lips  with  the  monosyllable  mud,  evincing 
the  saine  overstrained  delicacy  as  induced  Canning  to  use  the 
periphrasis  of  a  **  certain  well-known  domestic  animal,"  that 
he  might  escape  making  use  of  the  proverbial  saying  of  cats- 
paw.^  When  he  is  compelled  to  adopt  the  plain  English  of  the 
lower  orders,  he  prefaces  with  an  apology,  **  Passionate  words 
do  not,  according  to  the  vulgar  observation,  break  hooitB"  As 
if  aware  of  this  refinement,  and  fearful  of  a  monotoiMMM  de* 
gance,  he  sometimes  introduces,  with  subtle  art,  a  strong- idio* 
matic  word,  **  The  man  at  last  lugs  out  the  licence/'  ButerHi 
when  minute  criticism  has  been  exhausted  on  the  master 
pieces  of  this  cunning  artificer,  the  symmetry  of  the  whole 
confirms  the  judgment  of  Lord  Lyndhurst ^testimony  can  go 
no  higher — that  it  is  as  vain  to  praise,  as  to  imitate  them. 
Nor  is  the  verbal  critic  more  delighted  with  the  texture,  than 
the  scholar  with  the  constant  illustrations  from  art  or  litera- 
ture in  which  these  judgments  abound.  A  friend  of  ours 
chanced  to  be  present  in  his  little  court,  forming,  with  some 
twenty  others,  a  sort  of  drawing-room  assembly,  when  a  case 
of  slight  importance,  of  nullity  of  marriage,  was  brought 
forward  by  a  spinster,  as  she  was  termed  in  the  articles,  re- 
joicing in  the  euphonious  name  of  Elizabeth  ApoUonia  Grray, 
fiilsely  called  Mansel.  Dr.  Dodson  rested  his  prayer  on  the 
fact  of  a  false  publication :  she  was  termed  by  the  banns 
Eliza  Gray  only.  The  publication  was  but  of  one  name, 
and  even  that  was  altered  Eliza  for  Elizabeth.  Sir  Wm. 
Scott  said  as  to  the  last  observation,  that  Elizabeth  and 
Eliza  were  one  and  the  same  name,  for  which  there  was  the 
highest  authority  in  the  English  language.  Johnson,  in  his 
poem  of  London,  had  these  lines : 

"  Fir'd  at  the  scene  that  gave  Eliza  birth, 
We  kneel  and  kiss  the  consecrated  earth." 

This  was  supposed  to  be  uttered  as  the  parties  were  going 
down  the  river ;  and  there  was  even  a  marginal  annotation 
he  remembered  of  this  kind ;  "  Greenwich,  the  birth-place  of 

'  This  periphrasis  might  have  been  said  to  add  to  the  humour  of  the  allusion. 


68  lAfe  of  Lord  Stowel. 

Queen  Elizabeth/'  As  to  the  identity  of  this  person,  he 
could  not  readily  suppose  that  she  was  known  among  her 
friends  by  all  these  names,  particularly  by  that  of  ApoUonia. 
Doubtless  the  name  of  ApoUonia  had  been  given  to  her,  as 
was  the  custom  of  the  Roman  Catholic  Church,  after  the  patron 
saint  to  whose  care  the  child  was  dedicated  at  its  baptism. 
The  saint,'  if  he  could  recollect  the  legend  rightly,  presided 
over  the  human  teeth ;  her  own  having  been  plucked  out  of 
her  mouth,  as  one  part  of  her  sentence  of  martyrdom.  On 
the  whole,  and  till  better  satisfied,  the  Court  could  not  for 
the  present  receive  the  allegation.  The  case  was  too  trifling 
to  be  reported,  ^but  we  mention  it  to  show  the  fulness  of 
the  judge's  mind  ;  that  his  discourses  **  were  pressed  together 
and  running  over,"  not  merely  with  the  weightier  matters  of 
the  law,  but  with  all  that  could  illustrate  or  embellish 
law,— with  history,  legend,  poetry.  Our  eulogy  may  appear 
extravagant  to  those  who  are  not  familiar  with  the  series  of 
these  admirable  essays  on  life  and  manners  ;  we  shall  proceed 
to  justify  it  by  a  few  proofs  collected  without  difficulty  from 
an  ample  store-house.  How  excellent  is  the  following  short 
analysis  of  the  nature,  origin,  and  sanctity  of  marriage  : 

"  IVfarriage  in  its  origin  is  a  contract  of  natural  love ;  it  may 
exist  between  individuals  of  different  sexes,  although  no  third  per- 
son existed  in  the  world,  as  happened  in  the  case  of  the  common 
ancestors  of  mankind.  It  is  the  parent,  not  the  child,  of  civil 
society — *  Principium  urbis  et  quasi  seminarium  reipublicae'  (Cicero 
de  Officiis).  In  civil  society  it  becomes  a  civil  contract,  regulated 
and  prescribed  by  law,  and  endowed  with  civil  consequences.  In 
most  civilized  countries,  acting  under  a  sense  of  the  force  of  sacred 
obligations,  it  has  had  the  sanctions  of  religion  superadded.  It 
then  becomes  a  religious,  as  well  as  a  natural  and  civil  contract ; 
for  it  is  a  great  mistake  to  suppose  that,  because  it  is  the  one,  there- 
fore it  may  not  likewise  be  the  other.  Heaven  itself  is  made  a 
party  to  the  contract,  and  the  consent  of  the  individuals  pledged  to 
each  other  is  ratified,  and  consecrated  by  a  vow  to  God.  It  was 
natural  enough  that  such  a  contract  should,  under  the  religious 
system  which  prevailed  in  Europe,  fall  under  ecclesiastical  notice 
and  cognizance  with  respect  both  to  its  theological  and  legal  con- 
stitution, though  it  is  not  unworthy  of  remark,  that,  amidst  the 
manifold  ritual  provisions  made  by  the  Divine  Lawgiver  of  the 
Jews,  for  various  offices  and  transactions  of  life,  there  is  no  cere- 
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mony  prescribed  for  the  celebration  of  marriage.  In  the  Christian 
church,  marriage  was  elevated  in  a  later  age  to  the  dignity  of  a 
sacrament  in  consequence  of  its  divine  institution ;  and  of  some 
expressions  of  high  and  imperious  import  respecting  it  contained  in 
the  sacred  writings." 

That  married  people  must  bear  each  other's  iDfirmities — that 
the  only  way  to  live  happily  is  not  to  r^ard  trifles — that  good 
temper  and  habits  of  mutual  concession  form  the  best  safe- 
guards of  wedded  life,  are  truths  which  pall  by  repetition,  and 
pass  unheeded  from  their  triteness ;  but  to  such  truths,  as 
they  "  came  mended  from  the  lips"  of  the  civilian,  in  accents 
of  the  most  winning  persuasiveness,  who  could  refuse  to 
listen  ?  **  To  vindicate  the  policy  of  the  law  is  no  necessary 
part  of  the  office  of  a  judge,  but  if  it  were,  it  would  not  be 
difficult  to  show  that  the  law  in  this  respect  has  acted  with 
its  usual  wisdom  and  humanity ;  with  that  true  vrisdom,  and 
that  real  humanity,  which  regards  the  general  interests  of 
mankind.  For,  though  in  particular  cases  the  repugnance  of 
the  law  to  dissolve  the  obligations  of  matrimonial  cohabitation^ 
may  operate  with  great  severity  on  individuals,  yet  it  must  be 
carefully  remembered  that  the  general  happiness  of  the  mar- 
ried life  is  secured  by  its  indissolubility.  When  people  un- 
derstand that  tliey  must  live  tc^ether,  except  for  a  very  few 
reasons  known  to  the  law,  they  learn  to  soften  by  mutual  ac- 
commodation that  yoke,  which  they  know  they  cannot  shake 
off — they  become  good  husbands  and  good  wives  from  the 
necessity  of  remaining  husbands  and  wives,  for  necessity  is  a 
powerful  master  in  teaching  the  duties  which  it  imposes.  If 
it  were  once  understood  that  upon  mutual  disgust  married 
persons  might  be  legally  separated,  many  couples  who  now 
pass  through  the  world  with  mutual  comfort — with  attention 
to  their  common  offspring,  and  to  the  moral  order  of  civil 
society,  might  have  been  at  this  moment  living  in  a  state  of 
mutual  unkindness — in  a  state  of  estrangement  from  their 
common  offspring,  and  in  a  state  of  the  most  Ucentious  and 
unreserved  immoraUty.  In  this  case,  as  in  many  others,  the 
happiness  of  some  individuals  must  be  sacrificed  to  the  greater 
and  more  general  good.  To  be  sure,  if  peojde  come  together 
in  marriage  with  the  extravagant  expectation  that  all  are  to 
be  halcyon  days — the  husband  conceiving  that  all  is  to  be 
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authority  with  him,  and  the  wife  that  all  is  to  be  accommo^ 
dation  to  her,  every  body  sees  how  that  must  end ;  but  if  they 
come  together  with  a  prospect  of  happiness,  they  must  come 
with  the  reflection  that  not  bringing  perfection  in  themselves 
they  have  no  right  to  expect  it  on  the  other  side— that,  having 
respectively  many  infirmities  of  their  own  to  be  overlooked, 
they  must  overlook  the  infirmities  of  each  other."  ...  Sir 
William  Scott  explains  away  the  female  notion  of  cruelty— 
that  an  angry  look  or  word,  inattention  or  indifie^nce,  vnll 
not  constitute  the  legal  offence,  and  continues :  "  Still  less  is 
it  cruelty  where  it  wounds  not  the  natural  feelings,  but  the 
acquired  feelings  arising  from  particular  rank  and  situation ; 
for  the  Court  has  no  scale  of  sensibilities,  by  which  it  can 
guage  the  quantum  of  injury  done  and  felt.  The  great  ends 
of  marriage  may  very  well  be  carried  on  without  the  use  of  a 
carriage,  or  the  use  of  a  servant,  and  if  people  will  quarrel 
about  such  matters,  and  which  they  certainly  may  do  in  many 
eases  with  a  great  deal  of  acrimony,  and  sometimes  with  much 
reason,  they  yet  must  decide  such  matters  as  well  as  they  can 
in  their  own  domestic  forum.  Petty  vexations  applied  to  a 
certain  constitution  of  mind  may  certainly  in  time  wear  out  the 
animal  machine,  but  still  they  are  not  cases  of  legal  relief; 
people  must  relieve  themselves  as  well  as  they  can  by  prudent 
resistance — by  calling  in  the  succours  of  religion,  and  the 
consolations  of  friendship,  but  the  aid  of  courts  is  not  to  be 
resorted  to  in  such  cases  with  any  effect.  .'  .  If  two  persons 
have  pledged  themselves  at  the  altar  of  Ood  to  spend  their 
lives  together  for  purposes  that  reach  much  beyond  themselves, 
it  is  a  doctrine  to  which  the  morality  of  the  law  gives  no  coun- 
tenance that  they  may  by  private  consent  dissolve  the  bands 
of  this  solemn  tie,  and  throw  themselves  upoii  society  in  the 
undefined  and  dangerous  characters  of  a  wife  without  a  hus- 
band, and  a  husband  without  a  wife.  There  are  undoubtedly 
cases  for  which  a  separation  is  provided,  but  it  must  be  law- 
fully decreed  by  public  authority,  and  for  reasons  which  the 
public  wisdom  approves.  Mere  turbulence  of  temper,  petu- 
lence  of  manners,  infirmity  of  body  or  mind,  are  not  num- 
bered among  these  causes.  When  they  occur,  their  effects 
are  to  be  subdued  by  management  if  possible,  or  submitted  to 
with  patience."    The  history  that  ensues  of  a  suit  in  Doctors' 
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Commons  is  a  perfect  dramatic  sketch : — ^**Two  persons  marry 
together,  both  of  good  moral  character,  but  with  something 
of  warmth  and  sensibility  in  each  of  their  tempers ;  the  hus- 
band is  occasionally  inattentive,  the  wife  has  a  vivacity  that 
sometimes  offends,  and  sometimes  is  offended  ;  something  like 
unkindness  is  produced,  and  is  then  easily  inflamed ;  the  lady 
broods  over  petty  resentments,  which  are  anxiously  fed  by  the 
busy  whispers  of  humble  confidantes ;  her  complaints,  ag- 
gravated by  their  reports,  are  carried  to  her  relations^  and  meet 
perhaps  with  a  faciUty  of  reception  from  their  partial,  but  well 
intentioned,  minds.  A  state  of  mutual  irritation  ensues — 
something  like  incivility  is  continually  practising,  and  where 
it  is  not  practised  it  is  continually  suspected:  every  word, 
every  act,  every  look  has  a  meaning  attached  to  it;  it  be- 
comes a  contest  of  spirit  in  form  between  two  persons  eager 
to  take,  and  not  absolutely  backward  to  give,  offence :  at 
last  the  husband  breaks  up  the  family  connection— treaties 
are  attempted,  and  they  miscarry — then,  for  the  first  time,  a 
suit  of  cruelty  is  thought  of;  a  libel  is  given  in,  black  with 
criminating  matter: — recrimination  comes  from  the  other  side ; 
accusations  rain  heavy  and  thick  on  all  sides,  till  all  is  involved 
in  gloom,  and  the  parties  lose  total  sight  of  each  other's  real 
character,  and  of  the  truth  of  every  one  fact  which  is  involved 
in  the  cause.  Out  of  this  state  of  darkness  and  error  it  will 
not  be  easy  for  them  to  find  their  way.  It  were  much  to  be 
wished  that  they  could  find  it  back  again  to  domestic  peace 
and  happiness.  Mr.  Evans  has  received  a  complete  vindica- 
tion of  his  character.  Standing  upon  that  ground,  I  trust  he 
will  act  prudently  and  generously ;  for  generosity  is  prudence 
in  such  circumstances.  He  will  do  well  to  remember  that  the 
person  he  contends  with  is  one  over  whom  victory  is  painfiil ; 
that  she  is  one  to  whom  he  is  bound  by  every  tie  that  can 
fasten  the  heart  of  one  human  being  to  another ;  she  is  the 
partner  of  his  bed — the  mother  of  bis  offspring;  and,  if 
mistakes  have  been  committed,  and  grievo.us  mistakes  have 
been  committed  most  certainly  in  this  suit,  she  is  still  that 
person  whose  mistakes  he  is  bound  to  cover,  not  only  from 
his  own  notice,  but,  as  far  as  he  can,  from  that  of  every  other 
person  in  the  world.  Mrs.  Evans  has  likewise  something  to 
forget,  and  I  hope  she  has  not  to  learn  that  the  dignity  of  a 
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wife  cannot  be  violated  by  submission  to  her  husband."  .  .  • 
There  are  entwined  in  this  judgment  of  the  case  Evans  v. 
Evans,   like   some   delicately  tinted   threads   in   a  piece  of 
tapestry,  many  touches  of  Sir  William  Scott's  peculiar  humour. 
The  beautiful  appeal  to  the  feelings  which  we  have  just  quoted, 
is  not  in  better  taste  than  the  subdued  but  pleasant  style  of 
irony  with  which,  during  the  progress  of  his  argument,  he 
ridicules  the  various  acts  of  petty  annoyance  magnified  into 
acts  of  atrocious  cruelty.    "  The  basis  of  the  fact  is  extremely 
slight,  and  all  beyond  it  is  colour — is  exaggeration — is  passion. 
It  has  been  pleaded  that  Mr.  Evans  accustomed  himself  to 
distress  his  wife  by  making  a  violent  noise  with  a  haiumer 
close  to  her,  while  she  was  in  a  very  weak  and  sickly  state. 
I  do  not  believe  that  it  could  have  entered  into  the  conception 
of  the  most  ingenious  person  in  this  country  to  have  imagined 
how  this  would  have  ended — to  have  imagined  that  it  should 
end  in  this  gentleman's  cracking  almonds  in  an  adjoining  room 
with  a  hammer,  which,  being  proper  for  such  a  purpose,  could 
be  no  very  ponderous  instrument ;  and  his  afterwards  coming 
to  eat  them  in  his  wife's  apartment.     I  do  protest  it  is  so  sin- 
gular a  conceit,  that,  if  I  did  not  see  a  great  deal  of  unhappy 
seriousness  in  other  parts  of  this  cause,  I  might  rather  suspect 
that  some  levity  was  here  intended  against  the  Court.      I  am 
sure  of  this,  that  if  a  man  wanted  to  burlesque  the  Eccle- 
siastical Courts,  he  could  not  do  it  more  effectually  than  by 
representing  that  such  a  Court  had  seriously  entertained  a 
complaint  against  a  husband,  founded  on  the  fact  of  his  having 
munched  almonds  in  the  apartment  of  his  wife.     An  additional 
fact  of  cruelty  is  that  he  refused  the  nurse  the  elbow-chair. 
That,  every  one  knows,  is  one  of  the  high  prerogatives  of  these 
ladies,  and  one  would  have  expected  that  the  nurse  would 
have  complained  with  no  little  acrimony  on  that  account ;  but, 
on  the  contrary,  she  is  examined  and  I  do  not  find  that  this 
circumstance  of  the  elbow-chair  has  made  that  impression  on 
her  mind  which  it  seems  to  have  done  on  that  of  Mademoiselle 
Bobillier,    whose    depositions    are   very  descriptive,   full  of 
imagery  and  epithet,  something  in  the  style  really  of  a  French 
novel,  or  the  trash  of  a  circulating  library."     Another  sketch 
of  matrimonial  jars  between  other  parties  is  drawn  with  much 
liveliness,  Waring  v.  Waring :  "  She  attacked  him,  pulled  off 
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his  wigy  and  carried  it  down  stairs^  and  soon  afterwards  re* 
turned  with  the  poker,  and  threatened  to  strike  him,  on  which 
he  went  into  the  bed-room,  she  carrying  off  the  wig,  the  *  opima 
spolia'  of  this  not  *  incruenta  victoria.'  In  the  mean  time  he 
followed  her  in  vain,  asking  for,  and  attempting  to  recover,  his 
wig,  which  had  been  pinned  up  in  the  window-curtains  of  the 
drawing-room,  and  not  discovered  and  recaptured  till  the  next 
day.  It  is  difficult  to  speak  of  such  scenes  with  gravity,  if  they 
did  not  most  seriously  affect  the  peace  and  happiness  of  the 
family.  It  was  not  amongst  this  lady's  peculiarities  that  she 
had  not  a  will  of  her  own.  In  this  instance  she  aj^ars  to 
have  taken  the  law  into  her  own  hands,  and  those  hands  were 
most  energetically  employed." 

It  would  have  been  well  for  Sir  Wm.  Scott,  if,  whilst  he 
thus  sportively  handled  those  dangerous  playthings  marriage 
engagements,  and  their  possibilities,  he  had  himself  learned 
caution  from  the  admirable  lessons  which  he  taught;  but 
when  did  physician  heal  himself,  or  even  the  genius  of  an 
Abemethy  profit  by  his  own  book !  As  if  to  show  the  falli- 
bility of  human  wisdom,  and  to  point  a  moral  that  no  man 
must  be  reckoned  completely  happy  before  death,  he,  the 
most  pure  and  correct  of  men  both  in  his  judicial  and  domes-^ 
tic  relations,  was  doomed  to  suffer  much  uneasiness  from  a 
single  act  of  rashness  in  both.  He  became  a  widower  in 
1809.  His  wife  had  left  him  two  children,  one  a  daughter,  the 
present  Lady  Sidmouth,  who  had  married  in  the  spring  of 
that  year  Thomas  Townshend,  Esquire,  of  Warwickshire;  and 
one  son,  William,  then  in  his  twentieth  year.  He  was  na- 
turally attached  to  female  society,  and  keenly  felt  the  void  in 
his  domestic  circle.  The  circumstance  was  curious  which 
led  to  his  second  engagement  The  Marquis  of  Sligo,  then  a 
young  nobleman  on  his  travels,  or  voyages  rather,  had  en-? 
ticed  some  seamen,  and  persuaded  them  to  desert  from  one  of 
the  king's  ships  in  the  Mediterranean.  They  had  been 
inveigled  by  his  servants  on  board  his  yacht,  and,  when  the 
vessel  was  searched,  the  Marquis  had  pledged  his  honour  that 
they  were  not  on  board.  He  was  prosecuted  before  Sir  Wil- 
liam Scott  and  Lord  EUenborough  at  the  Admiralty  Sessions 
at  the.  Old  Bailey  for  this  unworthy  cheat,  and  his  mother, 
the  Marchioness  of  Sligo,  with  at  least  questionable  taste. 
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chose  to  be  present  to  the  close  of  the  trial.  Notwith* 
standmg  the  just  severity  of  the  sentence  on  the  prevaricating 
peer  that  be  should  pay  a  fine  of  SOOOZ.,  and  be  imprisoned 
fimr  months  in  Newgate,  his  mother  expressed  great  delight 
fit  the  dignified  bearing  and  bland  courtesy  of  the  Admiralty 
Judge.  His  amenities  had  certainly  all  the  effect  of  contrast 
from  the  harsh  summing  up  of  his  yoke-fellow  on  the  bench. 
The  flattery  of  a  woman,  always  dangerous,  proved  in  this 
instance  fatally  seductive  to  the  fiiture  peace  of  the  polite 
civilian.  It  could  not  have  been  more  fatal  had  she  wished 
to  avenge  her  son.  The  acquaintance  so  inauspiciously  com- 
menced soon  ripened  into  tenderness;  the  lovers  met  in  De- 
cember, and  in  the  April  following  the  retailers  of  scandal 
were  charmed  with  the  intelligence  that  the  grave  Sir  Wil- 
liam Scott,  then  in  his  sixty-ninth  year,  was  actually  mar- 
ried to  Louisa  Catherine,  relict  of  John  Marquis  of  Sligo, 
and  daughter  and  coheiress  of  the  distinguished  Admiral  Ri- 
chard Earl  Howe.  The  sarcastic  wit  of  Jekyll  exploded  in 
many  wicked  gibes  and  epithalamia  at  the  expense  of  the  ve- 
nerable bridegroom,  and  the  on  dits  of  the  West  End,  which 
unfortunately  had  not  penetrated  to  the  city,  were  too  piquant 
with  the  peculiarities  of  the  aristocratic  bride  to  forebode  a 
happy  union.  A  century  had  passed  since  Addison  ventured 
— itivaft  the  boldest  act  of  his  life — to  marry  the  Countess  of 
Warwick,  and  the  infelicity  of  the  aspiring  scholar  might  have 
deterred  others  of  his  class  firom  seeking  unequal  alliances. 
As  Addison  took  refuge  at  Button's  with  the  wits.  Sir  William 
Scott  sought  shelter  in  the  hospitable  hall  of  the  Middle 
Temple ;  and,  oyer  the  old  port  at  the  benchers'  table,  forgot 
domestic  inquietudes.  His  wife's  death  in  September,  1819, 
released  him  from  those  toils  which  he  had  rashly  suffered 
to  be  wound  around  him,  and  in  which  he  was  too  wise  to  be 
again  insnared. 

The.  second  infelicity,  which  dimmed  for  a  short  space 
his  other\yise  auspicious  course,  was  a  supposed  error  in 
judgment  in  having  excommunicated  an  attorney  of  the  name 
of  Beauvain,  without  having  cited  him,  because  he  had  re- 
fiised  to  become  guardian  ad  litem  for  his  son  when  assigned 
by  the  Court.     His  wife  had  sued  for  a  divorce  against  the 
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youth,  who  was  a  minor,  for  grievous  cruelty,  and  the  ma- 
chinery of  the  Court  could  not  be  put  in  motion  for  her  relief 
without  assigning  a  guardian.     As  the  unfortunate  young 
wpman  had  waived  Cosis  and  alimony,  the  only  inconvenience 
the  father  could  bkre  sustained  was  the  appearing  once  in 
coui*t.     He  obstiiiately  refused  to  appear,  and  barred  the  in- 
jured  complain&nt  from  relief.     Sir  William  Scott,  indignant 
at  the  attorney's  conduct,  and  acting  in  a  new  question  oh 
the  exigency  of  the  moment,  signed  the  schedule  of  excom- 
munication without  previously  citing  him  to  appear.    The  ex- 
communication was  read  in  his  parish  church  to  a  congrega- 
tion of  some  500  persons,  and  the  attorney,  unable  to  pursue 
his  business,  was  thrown  into  prison.     His  only  resource  was, 
by  petition  and  memorial,  to  work  on  the  compassion  and 
fears  of  the  judge.     He  thus  contrived  to  extort  150L;  but 
rising  in  his  importunities  and  being  met  with  a  positive  re- 
fusal, he  petitioned  Parliament,  and  brought  a  special  action 
on  the  case.     It  was  very  doubtful  whether  Sir  William  Scott 
had  not  been  justified  by  the  law  and  practice  of  his  Court 
in  issuing  the  excommunication, — so  doubtful  that  Sir  John 
Nicholl  had  on  appeal  confirmed  the  juc^ment,  and  Lord 
EUenborough  summed  up  the  evidence  in  his  favour,  declar- 
ing very  reasonably  that  he  could  not  assert  that  such  was 
not  the  law  of  that  couii;  when  on  appeal  it  was  decided  so  to 
be.    The  jury,  however,  in  the  exercise  of  a  merciful  discre- 
tion to  the  plaintiff,  found  a  verdict  in  his  favour  with  forty 
Bfaillmgs  difmages,  but  accompanied  their  verdict  with  a  writ- 
ten declaration  which  must  have  soothed  the  wounded  feelings 
of  the  sensitive  defendant.  **  The  jury  beg  leave  to  assure  the 
Lord  Chief  Justice,  that,  by  this  their  verdict,  they  do  riot 
mean  to  attach  the  slightest  impeachment  on  the  most  re- 
spectable character  of  Sir  William  Scott."     It  realized  the 
wish  of  his  motto, "  Sit  sine  labe." 

If  we  follow  his  steps  from  the  Consistory  to  the  Admiralty 
Court,  we  shall  discover  equal  traces  of  judicial  excellence, 
which  have  fortunately  been  preserved  with  scrupulous  care. 
The  commencement  of  his  judgments  forms  an  era  in  the  history 
of  English  legislation.  Dr.  Robinson,  in  a  happy  moment  for 
his  own  and  his  predecessor's  fame,  determined  in  Michaelmas 
Term,  1798,  on  his  first  taking  his  seat,  to  add  to  the  collection 
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of  reports  in  the  other  Courts  of  Judicature  those  of  tbe  H%fa 
Court  of  Admiralty.      He  justly  thought  that  the  honour 
and   interests  of  our  own  country  were  too   deeply  and 
extensively  involved  in  the  administration  of  the  law  of  na* 
tions,  not  to  render  it  highly  proper  to  be  known  at  home,  in 
what  manner,  and  on  what  principles,  its  tribu^pialB  administered 
that  species  of  law;  whilst  to  foreign  states  and  then*  subjects 
whose  commercial  concerns  were  every  day  discussed  and 
decided   there,  it  was  most  expedient  that  such  informa- 
tion should  be  given.    These  Reix>rts,  and  their  c(mtinuati<m 
}n  the  valuable  publications  of  Drs.  Dodson,  Edwards,  and 
Haggard,  entitle  the  Admiralty  Judge  to  the  high  praise  of 
being  the  author  of  the  law  of  his  Court — its  founder  and 
legal  architect.     With  the  exception  of  a  few  snanuscript 
notes  of  Sir  £.  Simpson,  some  scattered  memoranda  among 
the  records  of  the  Tower,  very  obscure  and  imperfect,  and. 
occasional  refereuoes  to  tradition  or  personal  memory,  there 
appear  to  have  been  no  precedents  for  his  guidance  in  adjudi- 
cating upon  the  many  difficult  and  novel  cases  which  were 
submitted  to  him  during  that  long  and  complicated  war,  the 
most  important  in  our  aimals,  involving  property  to  the 
amount  of  some  millions,  and  comprehending  in  their  extent 
the  rights  of  settlers  in  the  most  distant  regions  of  the  globe, 
the  almost  empyrean  sovereignty  of  princes  in  the  East,  and 
the  wild  laws  of  the  Algerines,     It  may  be  remaiked,  by  the 
way,  that  he  paid  particular  attention  to  the  claims  of  Turkey 
and  Portugal,  assigning  as  a  reason,  that  the  former  country 
was  connected  with  this  by  ancient  treaties  and  engagements  of 
a  peculiar  nature,  and  that  the  latter  had  long  maintained  a 
singular  relation  of  something  more  than  amity  to  this  nation. 
The  legal  interruption  to  navigation  which  both  belligerent 
parties  may  create  against   neutrals — the   rights    of  joint 
captors — cases  of  unlawful  detention  and  seizure— the  force, 
and  construction  of  different  treaties — the  existence  of  an 
actual  blockade — the  condemnation  of  merchant  ships,  for 
resisting  search — questions  of  domicile,  which  turn  frequently 
on  minute  considerations— the  extent  of  the  protection   of 
cartel — the  extent  of  territorial  claims— the  validit]^  of  orders 
in  council,  are  among  the  subjects  abjudicated  on  by  that 
able  jurist,  with  such  unerring  accuracy  that,  though  often 
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af^ealed  agftinst^  there  is  no  instance  in  our  remembrance  of 
a  single  one  being  reversed.  A  code  might  be  formed  from 
onr  Admiralty  reports^  far  more  complete,  full  and  satisJGeu> 
tory  than  the  works  of  the  Dutch  or  Swedish  writers  on  the 
law  of  nations  could  furnish.  Goleridge,  after  recommending 
a  perusal  to  all  statesmen  of  Grotius^  Bynkershoek,  Pu£P»i- 
dorf,  Wolfe,  and  Vattel,  adds  the  Reports  of  Dr.  Robinson  to 
the  catalogue,  as  comprehending  whatever  is  most  valuable  in 
those  authors,  with  many  important  improvements  and  addi- 
tions, declaring  truly,  that  international  law  is  under  no  less 
obligation  to  the  Admiralty  Judge  than  the  law  of  commercial 
proceedings  was  to  the  late  Lord  Mansfield.  **  As  I  have 
never  seen  Sir  William  Scott,"  continues  that  admirable  au- 
thor, "  nor  either  by  myself  or  iny  connections  enjoy  the 
honour  of  the  remotest  acquaintance  with  him,  I  trust  even 
by  those  who  may  think  my  opinion  erroneous,  I  shall  at 
least  not  be  suspected  of  intentional  flattery."  Authorities 
equally  distinguished,  Grenville,  and  Canning,  and  Peel,  have 
Bxhaustedthe  terms  of  eulogy  on  a  Judge  whose  opinions, 
they  declared,  were  revered  in  every  part  of  the  world  where 
a  love  of  justice  and  equity  prevailed.  But  a  still  more  con- 
vincing tribute  to  his  merit,  above  the  suspicion  of  partiality, 
has  been  supplied  by  a  generous  adversary.  Lord  Stowel 
printed,  for  private  distribution,  some  copies  of  his  judgments, 
and  sent  one  to  the  Admiralty  Judge  of  the  United  States.  After 
acknowledging  the  present,  this  gentleman  continued — "In  the 
excitement  caused  by  the  hostilities  then  raging  between  our 
xxmntries,  I  frequently  impugned  your  judgments  and  consi- 
dered them  as  severe  and  partial,  but  on  a  calm  review  of 
your  decisions  afl«r  a  lapse  of  years,  I  am  bound  to  confess 
my  entire  conviction  both  in  their  accuracy  and  equity.  I 
have  taken  care  that  they  shall  form  the  basis  of  the  maritime 
law  of  the  United  States,  and  1  have  no  hesitation  in  saying 
that  they  ought  to  do  so  in  that  of  every  civilized  country  in 
the  world."  Mr.  Justice  Storey,  in  his  valuable  Commen- 
taries, reiterates  this  eulogy  in  the  strongest  terms. 

We  have  strung  these  testimonies  together  like  the  laudatory 
verses  prefixed  to  an  old  poem,  that  we  may  tempt  the  reader 
to  peruse  the  judgments  of  Sir  W.  Scott  themselves ;  for  the 
extracts  we  shall  submit,  however  illustrative  of  his  dignity, 
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firmness^  and  abundant  learning,  can  afford  at  the  best  but 
very  inadequate  specimens. 

We  have  just  referred  to  his  condemnation  of  certain 
American  vessels,  the  Fox,  Snipe,  and  Wasp.  The  short 
history  of  the  transaction  was  this.  In  November,  1806, 
the  Emperor  of  France  had  pubhshed  a  decree  from  Berlin, 
declaring  the  British  Isles  to  be  in  a  state  of  blockade. 
The  British  Government,  in  1807,  published  retaliatory  or- 
ders in  Council  against  France,  declaring  those  ports  from 
which  the  British  flag  was  excluded  to  be  also  in  block- 
ade^ but  announcing  at  the  same  time  that  s^ch  retaliatory 
measures  were  only  meant  to  continue  till  the  decree  should 
be  revoked.  Bourdeaux  was  one  of  the  ports  in  blockade. 
In  the  spring  of  181^,  an*  American  ship  was  taken  by  our 
cruizers  on  her  voyage  to  Bourdeaux,  and  condemned  under 
these  orders.  In  the  May  of  that  year,  the  American  resi- 
dent at  London  presented  to  the  Government  a  paper  bearing 
date  the  April  of  the  preceding  year,  and  purporting  to  be  a  do- 
cument repealing  the  Berlin  decree  so  far  as  concerned  Ameri- 
can vessels.  Sir  William  Scott  would  not  allow  any  validity  to 
this  asserted  revocation :  "Taking  all  the  evidence  resulting  from 
the  conduct  of  the  French  government  viewed  in  every  pos- 
sible direction  :  from  that  of  the  American  government  and 
its  representative;  from  that  of  the  French  tribunals;  in 
short,  from  that  of  every  moral  agent  whose  conduct  could  be 
at  all  connected  with  this  paper,  it  results  that  this  paper 
never  appeared  till  above  twelve  months  after  it  bears  date, 
and  that  it  did  not  appear  because,  in  truth,  it  did  not  phy- 
sically exist.  But  suppose,  for  a  moment,  that  it  was  really 
executed  at  the  time  it  bears  date,  would  that  give  it  a  legal  ex- 
istence till  it  was  actually  promulged?  Certainly  not !  in  all  rea- 
son and  in  all  practice  such  an  instrument  operates  only  from 
the  date  of  its  promulgation.  If  accident  has  delayed  for  agreat 
length  of  time  the  publication,  it  ought  to  be  re-executed,  and 
with  a  reference  to  the  real  time  of  its  promulgation ;  or  it 
should  be  issued  with  an  explanation  of  the  causes  that  have 
deferred  it,  and  pointing  to  the  time  of  its  real  operation.  But 
if  it  be  sent  into  the  world  with  its  antiquated  date,  claiming 
the  authority  of  that  date  and  of  that  date  only,  it  has  either 
that  authority  or  it  has  none.   That  authority  it  cannot  have, 
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and  it  is  just  as  deficient  in  point  of  honest  claim  as  if  the 
execution  had  taken  place  in  the  fraudulent  mode  of  an  ante- 
dated instrument.  In  either  way,  I  should  depart  from  the 
sobriety  of  judicial  language,  if  I  described  it  in  the  terms  that 
in  my  apprehension  belong  to  it.  It  is  one  other  instance  of 
the  exorbitant  demands  which  that  person  (Napoleon)  is  in 
the  habit  of  making  on  the  credulity  of  mankind.  It  is  suffi- 
cient to  observe  that  in  my  judgment  its  authority  is  fully 
disproved — that  it  comes  into  the  world  with  such  indisputable 
characters  of  falsehood,  as  utterly  destroy  its  operative 
credit.  It  likewise  appears  to  follow  that  the  Court  cannot 
make  the  order  prayed  for  further  proof,  because,  if  it  is  once 
established  that  the  document  is  bom  with  such  a  stain  of 
corruption  in  its  very  essence  and  constitution,  it  is  out  of  the 
reach  of  any  purifying  means  that  can  be  applied  to  it ;  and, 
least  of  all,  such  as  are  to  be  applied  by  those  to  whom  it  owes 
that  vicious  essence  and  constitution.  They  who  fabricate 
such  an  instrument  will  fabricate  the  means  of  supporting  it, 
and  this  Court  does  not,  where  imposition  is  intended  on 
itself,  resort  for  proofs  of  good  faith  to  the  officina  fraudis 
which  attempted  the  imposition.  What  this  Court  demands ' 
is  a  clear  and  determinate  rule  of  law  acted  upon  in  a  clear 
and  determinate  manner;  not  a  crooked  and  fluctuating  prac- 
tice bending  to  present  policy  or  ieven  to  present  humour. 
With  these  observations  I  dismiss  this  case,  having  brought 
to  the  consideration  of  it,  as  I  trust,  all  that  impartiality  and 
independence  of  mind  so  strongly  pressed  upon  me  by  advice 
of  which  I  should  be  less  disposed  to  doubt  the  propriety,  if  I 
had  in  the  slightest  degree  felt  the  necessity.  In  a  case  which, 
though  not  attended  with  much  difficulty,  is  not  without  its  de- 
licacy, I  have  endeavoured  to  discharge  my  duty,  as  in  other 
cases,  certainly  without  any  disregard  to  the  satisfaction  of  other 
minds,  but  indispensably  to  the  satisfaction  of  my  own." 

In  the  decision  of  that  important  question  which,  even  in 
the  days  of  Cromwell,  vexed  and  agitated  maritime  states, 
whether  belligerent  powers  had  a  right  to  search  neutral 
vessels,  the  conclusiveness  of  his  reasoning  silenced  those 
to  whom  the  judgment  was  most  unwelcome.  Some  Swedish 
ships,  laden  with  naval  stores,  and  bound  to  ports  in  the  Medi- 
terranean, having  met  a  British  force,  and  resisted  search, 


to  Life  of  Lord  StoweL 

were  seized-  Sir  Wm.  Scott  justified  the  seizure.  "  The  seat 
of  judicial  authority,"  he  observed,  "is  locally  here  in  the  belli- 
gerent country,  according  to  the  known  law  and  practice  of 
nations,  but  Ae  law  itself  has  no  locality.  It  is  the  duty  of 
the  person  who  sits  here  to  determine  this  question  exactly  aft 
he  would  determine  the  same  question  if  sitting  at  Stockholm: 
to  assert  no  pretensions  on  the  part  of  Great  Britain,  which 
he  would  not  allow  to  Sweden  in  the  same  circumstances, 
and  to  impose  no  duties  on  Sweden  as  a  neutral  country  which 
he  would  not  admit  to  belong  to  Great  Britain  in  the  same 
character.  If  any  negociations  have  pledged,  as  has  been  in- 
timated, the  honour  and  good  faith  of  this  country,  I  can 
only  say  that  it  has  been  much  the  habit  of  this  country  to 
redeem  pledges  of  so  sacred  a  nature.  But  my  business  is 
merely  to  decide  whether  in  a  Court  of  the  law  of  nations,  a 
pretension  can  be  legally  maintained,  which  has  for  its  pur- 
pose neither  more  nor  less  than  to  extinguish  the  right  of 
maritime  capture  in  war,  and  to  do  this  how,?  by  the  direct 
use  of  hostile  force  on  the  part  of  a  neutral  state.  It  i^  h^h 
time  that  the  legal  merit  of  such  a  pretension  should  be  dis- 
posed of  one  way  or  other :  it  has  been  for  some  few  years 
past  preparing  in  Europe.  It  is  extremely  fit  that  it  should 
be  brought  to  the  test  of  a  judicial  decisicm :  for  a  worse  state 
of  things  cannot  exist  than  that  of  an  undetermined  conflict 
between  the  ancient  law  of  nations  and  a  modem  project  of 
innovation  utterly  inconsistent  with  it,  and,  in  my  apprehen- 
sion, not  more  inconsistent  with  it  than  with  the  amity  of 
neighbouring  states,  and  the  personal  safety  of  their  respective 
subjects.'* 

For  the  illustration  of  many  singular  cases  which  the 
casualties  of  war  brought  before  him,  the  Admiralty  Judge, 
whose  mind  was  full  of  classical  recollections,  used  to  draw 
largely  on  his  early  studies.  In  ascertaining  the  national  cha- 
racter of  a  resident  at  Calcutta,  he  made  a  just  distinction 
between  oriental  customs  and  those  of  the  western  world* 
"  In  the  West,  alien  merchants  mix  in  the  society  of  the 
natives  ;  access  and  intermixture  are  permitted,  and  they  be** 
come  incorporated  to  almost  the  full  extent.  But  in  the  East, 
from  the  oldest  time,  an  immiscible  character  has  been  kept 
up.  Foreigners  are  not  admitted  into  the  general  body  and 
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mass  of  the  society  of  the  nation :  they  continue  strangers 
and  sojourners  as  all  their  fathers  were. 

"  Doris  amara  suam  non  intermiscuit  undam." 

The  following  is  another  instance  of  felicitous  quotation. 
'^  This  is  a  case  of  diffident  and  modest  merit.  The  6th  article 
states  that  she  (the  privateer)  made  an  attempt  to  get  between 
the  prize  in  question  and  the  land^  and  would  have  purffued 
it^  but  that  she  herself  became  thQ  object  of  chase  to  four 
other  vessels  that  came  out  from  the  coast*  Instead  of  the 
pursuer  she  became  the  object  of  pursuit.  It  is  the  first  in-^ 
stance,  I  believe,  in  which  the  character  of  a  captor  has  been 
claimed  by  a  flying  vessel : '  Lepus  tute  es,  et  pulpamentum 
quseris :'  and  again  *'  There  is  said  to  be  a  fashion  in  crimes, 
and  piracy,  at  least  in  its  simple  and  original  form,  is  no  longer 
in  vogue.  Time  was,  when  the  spirit  of  buccaneering  ap- 
proached, in  some  degree,  to  the  spirit  of  chivalry  in  point  of 
adventure ;  and  the  practice  of  it  was  thought  to  reflect  no 
disgrace  on  the  distinguished  Englishmen  who  engaged  in  it. 
The  grave  Judge  Scaliger  observes,  in  a  strain  rather  of 
doubtful  compliment,  ^  nuUi  melius  piraticam  exercent  quslm 
Angli/  But  now  pirates,  in  the  ancient  meaning  of  the 
term,  are  literally  ^  rari  nantes'  on  the  high  seas." 

It  waa  not  till  some  time  after  the  close  of  the  war  that 
Sir  Wm.  Scott  received  the  honour  of  the  peew^e  which  he 
had  so  fiurly  earned.  On  the  coronation  of  George  IV.  his 
brother,  Lord  Eldon,  having  been  raised,  by  two  steps,  to  the 
dignity  of  an  earl,  he  was  created  by  a  patent,  dated  July  19, 
1821,  Baron  Stowel.  So  far  back  as  1806,  this  promotion 
had  been  confidently  expected  by  himself  and  friends.  Wind- 
ham and  Heber  had  canvassed  Oxford  in  the  anticipation  of 
an  immediate  vacancy  ;  but,  through  some  court  intrigue, 
the  hopes  of  all  parties  proved  on  that  occasion  fallacious. 
Heartily  do  we  wish  that  he  had  been  called  up  to  tbe  House 
of  Lords  ai  that  period,  for  we  make  no  doubt  that  he  would 
then  have  distinguished  himself  no  less  in  the  Senate  than  oft 
the  Judgment  Seat.  The  order  and  decorum  observed  by  the 
Peers  in  such  strong  contrast  with  the  turbulence  of  the 
Commons — the  fewness  of  the  numbers — the  conversational- 
tone  <tf  debate — the  high  chivalrous  bearing  of  his  audience, 


t2  Life  of  Lord  Stowel 

must  have  allured  hhn  into  speech.  But  the  age  of  seventy- 
six  was  obviously  too  late,  and,  with  the  exception  of  an  ani- 
mated reply  on  the  Marriage  Act,  Lord  Stowel  satisfied  his 
conservatism  by  a  silent  vote,  and  of  late  by  a  steady  proxy. 
Luckily  for  the  ease  of  the  veteran  Judge,  the  peace  had  in- 
trojduced  topics  for  decision  of  a  less  grave  and  weighty  cha- 
racter than  heretofore,  but  better  suited  to  his  *' chair  days,"  his 
declining  years  and  strength.  Instead  of  rolling  his  thunder 
over  remote  dynasties,  and  encompassing  the  political  hori^ 
zon  in  his  judgments,  he  was  now  content  to  calculate  the 
value  of  seventy  barrels  of  flour  seized  by  a  revenue  cutter,  oi* 
as  many  hogsheads  of  sugar  saved  by  a  Deal  boat :  to  deter- 
mine every-day  cases  of  salvage,  head-money,  questions  of 
derelict  and  revenue,  cases  of  collision,  bottomry  bonds,  sea- 
men's wages.  Even  such  dry  and  dull  subjects  as  these  he 
contrived  occasionally  to  relieve  by  the  exercise  of  a  light  and 
playful  humour;  for  the  adjudication  of  them  stood  in  no  need 
of  much  acumen  or  research.  The  objections  to  a  proposed 
scheme  of  remuneration  were  overruled  with  good-humoured 
satire.  "  Much  lamentation  has  been  indulged  in  on  the 
small  reward  that  Captain  Thompson  will  receive  for  this  ad* 
venture.  The  Court  may  entertain  a  wish  that  this  polacre 
had  been  a  galleon  for  the  benefit  of  these  British  officers; 
but  it  has  not  the  power  of  converting  a  polacre  into  a  gal- 
leon, and  petty  funds  can  yield  but  petty  profits.  I  do  not 
doubt  that  Captain  Thompson  is  a  man  fitted  for  great  and 
daring  enterprizes;  but  this  is  not  an  adventure  of  that  class. 
Here  is  no  room  for  extraordinary  daring,  or  extraordinary 
skill  and  management.  The  only  danger  to  be  contended 
with  is  that  of  the  wind  blowing  fresh,  and  the  waves  run- 
ning high,  and  this  to  be  encountered  in  a  proper  boat,  and 
manned  in  an  able  manner,  and  at  the  distance  of  a  musket 
shot  from  the  shore.  It  appears  therefore  to  me  that  it  needs 
a  strong  magnifying  glass  to  see  in  this  action  any  thing  that 
might  not  have  been  done  by  a  set  of  young  men  who  are 
members  of  any  of  the  boat  clubs  on  the  Thames.  I  cannot 
see  in  this  case  any  thing  so  bold  as  to  call  upon  me  to  under- 
take the  bolder  enterprize  of  controlling  the  royal  warrant.** 
The  knotty  point  whether  a  female  sailor  had  a  right  to 
earn  wages  in  such  capacity,  was  thus  playfully  solved: 
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^'  The  work  has  been  done,  and  well  done :  it  \b  too  late  to 
object  surely  to  the  payment  of  the  wages  (m  the  ground  of 
the  sex  of  the  person  employed  in  performing  them.  The 
witnesses  speak  to  exhibitions  both  of  skill  and  strength  in  her 
serving  her  due  time  at  the  helm,  and  in  lending  her  hands, 
which  were  sufficiently  robust,  at  the  pulling  of  ropes  upon 
deck.  There  is  no  limit  to  the  achieyementa  of  women* 
The  name  of  Joan  of  Arc  will  long  live  to  the  glory  of  her 
country,  and  to  the  shame  of  our  ovm.  Queen  Elizabeth 
was  captain-^neral  of  the  realm.  The  Countess  of  Dorset^ 
Pembroke,  and  Montgomery,  in  the  time  of  Charles  I., 
filled  the  office  of  hereditary  high-sheriff  of  Westmoreland  ; 
as  such  she  was  authorized  to  raise  the  posse  comitatus ;  she 
did  actually  sit  on  the  bench  at  the  assizes,  and  is  even  said 
to  have  personally  attended  at  the  execution  of  the  last  pro- 
cess of  tiie  law." 

Two  exceptions  occurred,  however,  in  both  courts,  to  this 
class  of  petty  cases,  before  the  close  of  Lord  Stowel's 
judicial  career,  which  prove  that  **  even  in  their  wAes  lived 
the  wonted  fires."  With  an  extract  from  th«Be  judgments 
we  shall  conclude  our  specimens.  The  first  was  a  suit 
bnH^t  by  a  parishioner  of  St.  Andiew's,  Holbom,  against 
the  churchwardens,  for  obstructing  the  interment  of  his  wife* 
The  body  had  be^i  deposited  in  an  iron  coffin,  and  tbe  church- 
wardens refused  to  permit  the  interment,  on  the  pka  that  the 
burial-grounds  would  be  soon  filled  vrith  iron  coffins  (Dr. 
Phillimore's  Rep.  vdi.  iii.  p.  346).  Lord  Stowel  took  an 
elaborate  review  of  the  grounds  for  such  refusal,  and  entered 
into  a  lumnous  and  interesting  history  of  the  different  modes 
of  bBrial.  ^  It  may  not  be  totally  iiseless  or  foreign  to  re- 
mark briefly  that  the  most  ancient  methods  of  disposing  of 
the  remains  of  the  dead,  recorded  by  history,  are  by  burial 
or  by  burning,  of  which  the  former  appears  the  most  ancient. 
Many  proofs  of  this  occur  in  the  Sacred  History  of  the  Pa- 
triarchal ages,  in  which  places  of  sepulture  appear  to  have 
been  objects  of  anxious  acquirement,  and  the  use  of  them  is 
distinctly  and  repeatedly  recorded.  The  example  of  the 
Divine  Founder  of  our  religion  in  the  immediate  disposal  of 
his  ovm  person  and  those  of  his  followers  has  confirmed  the 
indulgence  of  that  natural  feeling  which  appears  to  prevail 
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agamst  the  instant  and  entire  digpersion  of  the  body  by  fiie  f 
and  has  very  generally  established  sepulture  in  the  customary 
p]:actice  of  Christian  nations.  Sir  Thomas  Browne,  in  hift 
'  Treatise  on  Urn  Burial/  thus  expresses  himself  (it  k  hi* 
quaint,  but  energetic  manner) :  *  Men  have  beea  ffuitastical 
in  the  singular  contrivances  of  their  corporeal  dissolatkm^ 
but  the  soberest  nations  have  rested  in  two  ways  o(  simple 
inhumation  and  btmiing.  That  internient  is  of  the  oldef 
date,  the  es^miples  of  Abmbam.  wd  the  Patriarchs  are  suffi-^ 
cient  to  illustrate.  But  Christians  abh<M:red  the  way  of  ob- 
^quies  by  bumii^;  and,  though  they  stuck  not  to  giv^ 
their  bodies  to  be  burnt  in  their  lives,  detet^ed  that  mode  after 
death ;  a£Eecting  tvJiiet  a  depositure  than  abstimption,  and 
properly  submitting  unto  ihe  sentence  of  God,  to  retittn  not 
unto  ashes,  but  unto  dust  again.'  But  burning  was  not 
fully  disused  till  Christianity  was  fully  established,  which 
gave  the  final  extinction  to  the  sepulchral  bonfires^  The 
mode  of  depositing  in  the  earth  has,  however,  itself  varied 
in  the  practice  of  nations.  ^  Mihi  quidem,'  says^  Cicero, 
'  antiquisisimum  sepulturse  genus  id  videtur  fuisse,  quo  apod 
Xenophontem  Cyrus  utitur."  That  great  man  is  made  by 
that  author  to  say,  in  his  celebrated  dying  speech,  that  he 
desired  to  be  buried  neither  in  gold,  nor  in  silver,  nor  m  any 
thing  else,  but  to  be  immediately  returned  to  Ihe  earth.. 
'-What/  says  he,  ^  can  be  mote  blessed  than  to  mix  at 
once  with  that  which  produces  suid  nourishes  every  thing 
0zcelle»t  and  beneficial  to  mankind.'  There  certainly,  how* 
evor,  occurs  very  ancient  mention  (imleed  the  passage  itself 
i«ther  insinuates  it. indirectly)  of  sepulchral  d^sls,  or  what 
vre  call  coffins,  in  winch  the  bodies,,  being  enclosed,  wes^  de- 
posited, so  as.  not  to  come  into  immediate  (ionlact  ¥rith  the 
6ttPth«  It  k  recorded  specially  of  the  Patriarch  Jos^h,  thai 
wAteuBt  dead,^  be  was  put  into  a  coffin,,  and  embalmed;  both  of 
them  perhaps  marks  of  distinction  to  a  person  who  had  ac* 
quired  other  great  and  merited  hcmoms  in  that  country*  It 
i«  thought  to  be  strongly  intimated  by  several  passives  in 
Hht^  Sacred  History,  both  Old  and  New,  that  the  lae  of 
coffins,  in  our  sense  of  the  word,  was  made  by  the  Jews*  It 
is  an  opinion  tlmt  they  were  not  in  the  use  of  thetvro  poiii^ed 
nations  of  antiquity.    It  is  someprodP  that  they  were  DOt^ 
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that  there  is  hardly  perhaps  in  either  of  them  a  word  exactly 
synonymous  to  the  word  coffin ;  the  words  in  the  Grecian 
language  usually  adduced  referrii^  to  the  feretrum^or  Iner,  on 
whkh  the  body  was  caxivejed,  rather  than  to  a  chest  in  which 
it  w^  enclosed  and  deposited,  and  the  Roman  terms  aie 
either  of  the  Uke  »gmfication,  or  are  mere  general  words, 
chests  or  repositories  for  any  purposes,  area  and  arcuIuB, 
without  any  funereal  meaning,  and  without  any  final  destina- 
ti<m  of  these  deposttioiis  in  the  earth.  The  practice  of  se- 
pukure  has  also  varied  with  respect  to  the  places  where  it  has 
been  performed.  In  ancient  times  caves  were  in  high  request ;. 
mere  private  gardens,  or  other  demesnes  of  the  famihes,  en* 
closed  spaces  mit  of  the  walls  ot  towns,  or  by  sides  of  roads : 
and  finally,  in  Christian  countries,  churches  and  churchyards, 
where  the  deceased  could  receive  the  pious  wishes  of  the 
faithful  who  resorted  thither  in  the  various  calls  of  public 
worohip.  In  our  own  country,  the  practice  of  burying  in 
ehiirches  is  said  to  be  anterior  to  that  of  burying  in  what  are 
now  called  churchyards,  but  was  reserved  for  persons  of  pre* 
eminent  sanctity  of  Ufe ; — men  of  less  memorable  merit  were 
buried  in  enclosed  places,  not  connected  with  the  sacred  edi- 
fiee3  themselves.  But  a  constitution  imported  from  Rome, 
by  Archbishop  Cuthbert,  in  750,  took  place  at  that  time,, 
and  churches  were  surrounded  by  churchyards.  In  what 
way  the  mortal  remains  are  to  be  conveyed  to  their  last  abode 
and  there  deposited,  I  do  not  find  any  positive  rule  of  law  or  of 
religion  that  prescribes.  The  authority  under  which  they 
exist  is  to  be  fotmd  in  our  manners  rathtf  than  in  our  laws* 
They  have  their  origin  in  sentiments  and  suggestions  of  public 
deeency  and  private  respect :  they  are  to  be  ratified  by  com* 
mem  vsmss^  and  consent,  and  being  attached  to  subjects  of 
the  gravest  and  most  impressive  kind,  remain  imaffected  by 
private  capnee  and  fancy,  amidst  all  the  giddy  revolutions 
1j»t  are  po^taally  varying  the  modes  and  fashions  that 
bekmg  to  lights  circumstances  in  human  life.  That  a  body 
diottld  be  carried  in  a  state  of  naked  exposure  would  be  a 
real  offence  to  the  living,  as  well  as  an  apparent  indignity  to 
the  dead.  Some  coverings  have  been  deemed  necessary  in  all 
civilized  and  Chrktian  countries ;  but  chests  containing  the 
bodies,  and  descending  into  the  grave  along  with  them, 
and    there  remaining    in  decay,    do  not  plead  the  sase^ 
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degree  of  necessity  and  the  same  universal  use.  There  is 
an  instance  of  an  European  sovereign  making  an  attempt  to 
abolish  the  use  of  sepulchral  chests  in  his  Italian  dominions, 
but  frustrated  by  the  natural  feelings  of  a  highly  polished 
people.  In  our  country  the  use  of  coffins  is  extremely 
ancient.  They  are  found  of  great  apparent  antiquity  of 
various  forms  and  various  materials — of  wood,  of  stone,  of 
metals,  of  marble,  and  even  of  glass."  After  citing  Gough's 
Sepulchral  Monuments,  Lord  Stov^el  continues,  **  I  observe 
that  in  the  funeral  service  of  the  Church  of  England,  there  is 
no  mention,  and,  indeed  as  I  should  rather  collect,  a  studied 
avoidance,  of  the  mention  of  coffins.  In  the  Treatise  of  Sir 
Hefary  Spelman,  1627,  De  Sepultur^,  a  certain  sum  is  chai*ged 
for  coffined  burials,  and  half  the  same  sum  for  uncoffined 
burials.  The  law  to  be  found  in  many  of  our  authoritative 
text  writers  certainly  says  that  a  parishioner  has  a  right  to 
be  buried  in  his  own  parish  churchyard ;  but  it  is  not  so  easy 
to  find  the  rule  in  those  authorities  that  gives  him  the  right  of 
burying  a  large  chest  or  trunk  along  with  himself.  There  is  a 
distinction  between  the  abstract  right  and  the  policy  prompted 
by  natural  and  very  laudable  feelings,  an  indulgence  of  which 
feelings  very  naturally  engrafts  itself  on  the  original  right,  so 
as  to  appear  inseparable  from  it  in  countries  where  the  prac- 
tice of  it  is  habitually  indulged.  The  objection  is  to  the 
metal  of  which  the  coffin  is  composed,  the  metal  of  iron ; 
and  I  must  say  that,  knowing  of  no  rule  of  law  that  pre- 
scribes coffins,  and  certainly  none  that  prescribes  coffins  of 
wood  exclusively,  and  knowing  that  modem  and  frequent 
usage  admits  coffins  of  lead — a  metal  of  a  much  more  inde- 
structible nature  than  iron — I  find  a  difficulty  in  pronouncing 
that  the  use  of  this  latter  metal  is  clearly  and  universally 
unlawful  in  the  structure  of  coffins,  and  that  coffins  so  com- 
posed are  inadmissible  upon  any  terms  whatever.  But  the 
difference  of  duration  ought  to  make  a  difference  in  the  terms 
of  admission.  The  whole  environs  of  this  metropolis  would 
otherwise  be  sun'ounded  by  a  circumvallation  of  churchyards 
perpetually  enlarging." 

Lord  Stowel,  having  directed  the  parish  to  exhibit  a  fresh 
table  of  burial  fees  for  the  consideration  of  the  ordinary, 
subsequently  signed  it^  fixing  the  sum  of  admission  for  iron 
coffins  at  10/. 
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The  other  case  excited  very  general  attentiou,  and  startled 
the  public  mind  (if  we  may  venture  on  a  phrase  which  the 
yenerabk  Judge  held  in  especial  abhorrence)  from  the  unex- 
pectedness of  the  decision.  It  was  the  case  of  a  slave  named 
Grace,  who  had  attended  her  mistress  to  England,  and  re- 
turned with  her  to  Antigua.  After  taking  a  review  of  the  judg- 
ments passed  during  the  last  century  by  his  predecessors  and 
other  Judges,  the  chief  of  whom  was  Lord  Mansfield,  he 
decided  in  opposition  to  the  opinion  of  that  great  man,  that  a 
slave,  though  he  becomes  free  on  landing  in  England,  ceases 
to  be  so  when  he  shall  have  returned  to  the  colony  from  which 
he  was  brought. 

''Lord  Talbot  and  Mr.  Yorke  gave  it  as  their  opinion 
that  a  slave  coming  from  the  West  Indies,  either  with  or 
or  without  his  master,  to  Great  Britain,  doth  not  thereby 
become  free,  and  that  his  master's  property  in  him  is  not 
thereby  determined  or  varied,  and  were  also  of  opinion  that 
his  master  might  legally  compel  him  to  return  to  the  planta- 
tions. Lord  Mansfield  was  compelled,  after  a  delay  of  three 
terms,  to  reverse  this  judgment,  establishing  that  the  owners  of 
slaves  had  no  authority  or  controul  over  them  in  England,  nor 
was  there  any  power  of  sending  them  back  to  the  colonies. 
This  occurs  only  twenty-two  years  after  a  decision  of  great 
authority  had  been  delivered  by  lawyers  of  the  greatest  ability 
in  this  country  approving  a  system  confirmed  by  a  practice, 
which  had  continued  without  exception  ever  since  ^e  insti- 
tution of  slavery  in  the  colonies,  and  been  supported  by  the 
general  practice  of  the  nation  and  the  public  establishment  of 
its  government,  and,  it  seems,  without  any  apparent  opposition 
on  the  part  of  the  public.  The  suddenness  of  this  conver- 
sion almost  puts  me  in  mind  of  what  is  mentioned  by  an  emi- 
nent author  on  a  very  different  occasion  in  the  Roman  history: 
'  Ad  primum  nuntium  cladis  Pompeiani  populus  Romai)us 
repenti  fit  alius.*  Lord  Mansfield  says,  '  Slavery  is  so  odious 
that  it  cannot  be  established  without  positive  law.'  Far  from 
me  be  the  presumption  of  questioning  any  obiter  dictum  that 
fell  from  that  great  man  on  that  occasion ;  but  I  trust  I  do 
not  depart  from  the  modesty  that  belongs  to  my  situation, 
and,  I  hope,  to  my  character,  when  I  observe  tiiiat  ancient 
custom  is  generally  recognised  as  a  just  foundation  of  al} 
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law— that  Tillaioage  of  both  kinds^  which  is  said  by  6<mie  to 
be  the  prototype  of  slavery,  had  no  other  origin  than  ancient 
custom ;  that  a  great  part  of  the  common  law  itself,  in  all  its 
relations,  has  little  other  foundation  than  the  same  custom, 
and  that,  the  practice  of  slavery,  as  it  exists  in  Antigua  and 
several  other  of  our  colonies,  though  regulated  by  law,  has 
been  m  many  instances  founded  on  a  similar  authority.  Have 
not  innumerable  acts  passed  which  regulate  the  condition 
of  slaves,  which  tend  to  consider  them  as  the  colomsts  them- 
selves do,  as  '  res  positae  in  commercio,'  as  goods  and  chattete, 
as  subject  to  mortgages,  as  constituting  part  of  the  value 
of  the  estate,  as  liable  to  be  taken  in  execution  for  debt — to 
be  publicly  sold  for  such  purposes  ?  Has  not  the  sovereign 
state  established  courts  of  its  highest  jurisdiction,  for  the  cajv 
tying  into  execution  provisions  for  these  purposes?  Is  it  not 
most  certain  that  this  trade  of  the  colonies  has  been  the  very 
ftivourite  trade  of  this  country,  and  so  continues  so  far  as  can 
be  judged  of  encouragement  given  in  various  forms — the 
making  of  treaties — ^the  institution  of  companies— the  de- 
volution from  one  company  to  another — the  compulsion  of  the 
eolonies  to  accept  this  traffic,  and  the  recognition  of  it  in  a 
great  variety  of  its  laws  ?  If  it  be  a  sin,  it  is  a  sin  in  which 
this  country  has  had  its  full  share  of  the  guilt,  and  ought  to 
bear  its  proportion  of  the  redemption." 

England  has  since  then  expiated  its  offence  by  the  payment 
of  a  noble  peace-offering,  and  relieved  a  large  class  from  the 
consequences  of  this  memorable  judgment.  But  even  had 
those  penal  consequences  remained  in  full  force,  we  could  not 
have  joined  in  the  general  cry  of  lamentation  that  the  vener- 
able Judge  should  have  left  this  as  one  of  his  last  judicial 
bequests.  Justice  is  the  firstduty  of  courts — humanity  only  the 
Second ;  and  it  reflects  honour  on  his  firmness  that  he  should 
have  had  the  magnanimity  to  refuse  to  listen  to  the  murmurs 
of  popular  applause.  In  consequence  of  infinnity  of  eye* 
and  voice.  Lord  Stowel  found  it  necessary  to  devolve  on  Dr. 
Dodson,  the  junior  counsel  in  the  cause,  the  task  of  reading 
his  judgment,  which  he  had  written  out;  Sir  Christopher  Ro- 
binson had  been  previously  in  the  habit  of  delivering  his  deci- 
sions. He  perceived  that  the  fitting  period  for  retirement -had 
arrived,  and  in  the  Christmas  vacation,  1828,  withdrew  from 
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the  bench  on  which  he  had  sat  for  the  long  term  of  thirty 
years. 

Up  to  this  time  he  had  continued  to  mix  in  general  so- 
ciety.  Mackintosh  writes  of  him  as  the  father  of  the  Literary 
Cluby  relating  traditional  anecdotes  of  the  times  of  Charles  the 
Second — of  his  being  in  high  spirits  and  more  than  usually 
agreeable.    **  One  of  the  most  interesting  exhibitions  of  this 
season/'  he  meutions  in  another  passage  of  his  memoirs^  **  is 
of  Sir  Joshua  Reynolds'  pictures:  a  gallery  of  all  the  talented 
wits  and  heroes  of  the  last  sixty  years.     Lady  Crewe  told  me 
that  she  and  Lord  Stowel  in  walking  along  saw  the  walls 
almost  covered  with  their  departed  friends."  He  was  now  left 
nearly  alone,  borne  gently  down  the  stream  in  which  so  many 
of  his  contemporaries  had  been  embayed  or  sunk.     His  bark 
had  suffered  but  little  from  the  gusts  of  adverse  fortune,  and 
the  ripplings  of  the  passions.  For  ease  and  content  he  might 
have  been  one  of  the  interlocutors  in  Sir  John  Bamard*s  dis- 
course on  Old  Age^  and  could  still  acknowledge  the  present. 
of  a  brother  octogenarian  with  placidity,  if  not  cheerfulness. 
**  Qrailon  St.,  January^ — 26.      Lord  Stowel  is  glad  to  obsenre; 
tihat  Mr.  Cradoek's  eightyrthird  year  has  made  little  impres*^ 
ston  on  his  vivacity,  and  he  trusts  it  has  made  as  little  on 
his  health.    Lord  S.,  though  a  little  younger,  feels  that  time 
presses  more  heavily  on  both,  in  his  own  case."    As  this  pres- 
sure continued  imperceptibly  to  increase,  and  the  body  began 
to  feel  what  his  spirit  would  have  fain  concealed,  that  life  was 
an  the  wane,  he  sought  the  shelter  of  the  country ;  and  at  Early 
Qourt,  amid  the. few  rural  amusements  he  could  yet  enjoy,  in 
hterary  recreations  and  easy  converse,  sought  a  solace  for 
those  latter  days  in  which,  we  are  assured,  *'  there  is  little 
pleasure."    His  religion  was  of  that  confirmed  and  cheerful 
character  which  '^hopeth  all  things,  believeth  air  things ;"  and, 
thou^  the  debility  of  age  interfered  with  his  attendance  at 
public  worship,  he  is  known  to  have  been  constant  in  his  pri* 
vate  devotions.    He  withdrew  with  dark  and  sad  presages  from* 
the  political  world,  for  the  new  custom  and  the  new  law  were 
notio  his  liking,  and  he  stood  almost  an  alien  in  feeling  amid; 
the  departures  from  the  national  character  which  daily  took 
place  around  him.  He  dreaded  the  effect  of  the  rapid  changes 
constantly  occurring  in  our  domestic  relations,  and  looked' 
forward  to  the  future  with  a  despondency,  which  age  probably 
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deepened.    By  the  advice  of  his  medical  attendants^he  w^ in- 
duced at  this  time  to  alter  his  diet,  and  live  according  to  .strict 
rule.    Lord  Eldon  relates  that,  on  sitting  down  to  dinner  with 
his  brother  for  the  first  time  after  this  enforced  change  of  re- 
gimen, he  perceived  a  great  alteration  in  him  for  the  worse. 
But  no  sooner  had  he  in  compliment  to  his  guest  exceeded 
the  prescribed  limit,  and  drank  an  extra  glass  of  wine,  than  all 
his  former  energies  began  to  return  ;  genius  and  gaiety  once 
more  beamed  in  his  eyes,  anecdote  flowed  freely  from  his  lips, 
and  never  did  the  chancellor  pass  an  evening  with  the  vener-* 
able  peer  in  his  best  days  with  greater  cause  to  admire  his 
talents.    On  a  still  more  recent  occasion,  when  reason's  lamp 
burnt  dimly,  and  he  scarcely  retained  a  recollection  of  &- 
miliar  objects,  on  some  one  chancing  to  repeat  a  line  of 
Horace,  he  immediately  took  up  the  passage  and  recited  thirty 
or  forty  verses  with  but  a  single  pause.    These,  however,  were 
only  the  sudden  and  expiring  flashes  of  a  mind  that  a  time  of 
life  so  far  exceeding  the  three-score  years  and  ten  could 
scarcely  fail  to  quench.     We  will  not  linger  on  the  two  last 
years  of  his  life,  during  which  the  old  age  of  Maiibc^rough 
overtook  him.     His  memory  recurred  to  the  impressicws  of 
youth  and  early  manhood,  careless  of  every  thing  that  had 
occurred  for  the  last  fifty  years.      He  rarely  spoke  unless  first 
spoken  to,  but  was  capable  of  understanding  questions  about 
his  meals  or  his  game,  until  within  a  short  period  of  his  death. 
In  the  dressing  of  these  meals  he  was  very  particular,  and 
showed  that  irritability  so  natural  to  age  and  feebleness,  if  they 
were  not  to  his  taste.    When  in  the  last  stage  of  decr^itude, 
his  gallantry  did  not  desert  him.     One  day  when  a  female 
friend  had  dined  with  him,  and  by  her  agreeable  manner  of 
treating  the  invalid  had  induced  him  to  eat  and  enjoy  a  good 
dinner,  he  suddenly  took  her  hand  and  kissed  it  with  much 
warmth.    Though  too  weak  to  rise  from  the  easy  chair,  his 
bow  was  still  remarkable  for  its  grace.    T^e  lapse  of  time, 
which  impaired  so  much,  could  not  efface  the  gentleness  of 
his  manners ;  it  spared  his  feelings  in  obscuring  his  percep* 
tions,  and  saved  him  from  the  grief  of  mourning  over  those 
whom  in  the  course  of  nature  he  ought  to  have  preceded.  The 
remark  of  the  poet  is  beautifully  just,  **  Our  shadows  lengthen ' 
as  the  sun  goes  down.'*    Happily  for  him  his  reason  had  set 
before  the  death  of  the  Honorable  William  Scott,  which  an-. 
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ticipated  his  own  by  an  interval  of  briefly  two  months.  He 
died  without  pain  or  consciousness  after  a  few  days*  illness, 
the  springs  of  life  being  totally  exhausted,  on  the  afternoon  of 
Thursday,  January  29th,  1836.  He  was  interred  on  the  fol- 
lowing week  at  Early  Court,  amid  the  keen  regrets  of  the 
poor  of  Reading  and  its  neighbourhood,  to  whom  he  had  been 
a  kind  benefactor ;  his  great  nephew,  Lord  Encombe,  and  the 
Dean  of  Norwich,  attending  as  chief  mourners. 

Lord  Stowel's  will,  which  bears  date  April  30,  1830,  has 
been  proved  by  Viscount  Sidmouth  and  W.  Chisholm,  Esq., 
two  of  thfe  executors ;  Lord  Eldon,  the  third,  having  renounced 
probate.  The  personalty  was  sworn  to  be  under  230,000/. 
Lady  Sidmouth,  his  only  surviving  child,  takes  a  life  interest 
in  the  whole  property,  both  real  and  personal,  subject  to  the 
legacies,  somuities,  and  debts.  The  landed  estates  afterwards 
descend  to  Lcard  Encombe,  and  the  personals  to  the  children 
of  Mrs.  Foster,  the  only  daughter  of  Mr.  Heniy  Scott,  his 
younger  brother,  who  died  in  1779, — a  favourite  niece,  with 
whom  the  judge  was  in  the  habit  of  almost  daily  correspond- 
ence, and  to  whom  the  bequest  is  not  unimportant.  Annuities 
of  lOOZ.  are  left  to  each  of  the  servants.  To  University  and 
Corpus  Christi  Colleges,  to  the  Societies  of  the  Middle 
Temple,  and  Doctors'  Commons,  he  has  bequeathed  200Z. 
each,  as  a  token  of  remembrance,  for  they  were  the  chosen 
spots  where  the  happiness  of  his  life  had  been  concentrated. 
They  are  wealthy  societies,  and  stand  in  no  need  of  munificent 
bequests,  though  a  larger  sum  might  perhaps  have  been  desi- 
derated sufficient  to  have  established  some  exhibitions  in  the 
nature  of  the  Eldon  scholarships.  In  addition  to  the  per- 
sonalty Lord  Stowel  had  invested  money  in  land  to  so  large  an 
amount,  that  his  income  is  computed  to  have  realized  at  the  time 
of  his  death  nearly  18,000Z.  a  year,  a  very  large  sum  undoubt- 
edly to  have  been  amassed,  srs  the  bulk  of  it  was,  by  professional 
exertions  and  his  judicial  salaries.  These  ^*  piping  times  of 
peace"  afford  no  opportunities  to  the  most  able  or  fortunate 
civilian,  and  it  may  be  doubted  whether  any  successor  can  be 
blest  with  so  many  and  such  frequent  occasions  of  gain.  Even  if 
he  were,  we  should  not  view  the  accumulation  with  the  jealous 
displeasure  of  a  Hume.  Great  professional  exertions,  com- 
bining rare  ability  with  continuous  labour,  merit  a  high  remu- 
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ligation,  nor  should  the  excess  be  weighed  too  nicdy  m  the 
goldsmith's  balance.  ^*  You  charge  me  eighty  sequins/'  said 
a  Venetian  nobleman  to  a  sculptor^  ^^  fi>r  a  bust  that  cost  you 
only  ten  days'  work."  "  You  forget,"  replied  the  artist,  **  that 
I  have  been  thirty  years  learning  to  make  that  bust  in  ten 
days.''  In  considering  the  methods  by  which  sudi  a  heap  of 
gold  was  piled  up,  we  ought  not  to  overlook  the  eccmomy 
which  the  affluent  judge  observed  in  his  domestic  estaUish^ 
ment.  He  was  a  man  of  no  personal  expense,  lived  well,  but 
Without  show,  and  having  had  to  struggle  with  difficulties  in 
early  life,  rated  riches  at  their  utmost  value.  In  his  flihxiety  to 
dispose  of  his  acquisitions  to  the  best  advai^age  and  invest 
ikem  profitably,  he  sometimes  found  himself  straitened  for  his 
daily  expenses,  '^  inter  circumfluentes  opes  inc^s,*'  and  was 
now  and  then  betrayed  into  unlucky  speculations.  Of  this 
nature  was  the  purchase  of  land  in  the  Wolds,  in  Gloucester* 
shire,  during  the  war,  when  land  could  only  be  bought  at  an 
exorbitant  price,  and  the  money  of  course  paid  a  very  poor 
interest.  He  bore  the  disappointment  with  great  good  hu«> 
mour,  remarking  jocosely  to  ^e  friends  who  would  have  con* 
doled  with  him,  that  he  got  an  usurious  interest,  as  but  for 
Ais  purchase  his  money  would  have  lain  at  his  bankers,  who 
soon  afterwards  stopped  payment.  Of  his  reluctance  to  dis-> 
pense,  and  eagerness  to  acquire  wealth,  we  have  been  favoured 
with  the  following  anecdotes  by  a  valued  correspondent,  which 
we  insert  with  a  preliminary  caution,  that  the  incidents  occurred 
towards  the  close  of  life  when  the  "  good  old  gentlemanly"  vice 
of  avarice  is  apt  to  get  the  mastery  over  the  other  passions,  and 
that  the  opulent  nobleman  would  often- act  the  part  of  a  gene- 
rous friend  and  a  forbearing  creditor. 

^^  Lord  Stowel  bad  of  course  many  applications  on  the  score 
of  charity ;  these,  we  are  sprry  to  say,  he  was  too  often  in 
the  habit  of  evading.  We  use  the  term  evading,  because 
his  method  of  refusing,  like  the  king's  '  Le  roi  s'avisera,'  was 
always  so  bland  and  courteous  that  it  scarcely  could  be  termed 
a  reftisal.  A  lady  in  the  country,  who  had  taken  a  great 
itit^rest  in,  and,  indeed,  partly  established  at  her  own  expense, 
some  charitable  institution  in  a  place  where  his  lordship  pos*- 
sessed  considerable  property,  wrote  to  him  soliciting  his 
aid  in  its  fnvour*    He  expressed,  in  answer,  the  highest  ad* 
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juration  of  the  institution,  and  «poke  of  her  personal  exer^ 
tions  in  such  flattering  terms,  that  ahe  made  no  doubt  the  letter 
would  conclude  with  a  handsome  donation.     What  was  her 
surprise,  ther^ore,  on  turning  over  the  first  page,  to  read  thai 
he  never  found  it  more  painful  than  he  did  in  this  instance  to 
adhere  to  the  rule  he  had  been  under  the  painful  necessity  of 
making — to  revise  all  applications  of  this  nature!"    But  the 
anecdote  would  be  incomplete  without  the  sequel.     '^The 
lady,  indignant  at  his  lordship's  answer,  flew  with  the  letter  to 
mother  gentleman  equally  well  known  for  possessing  the  organ 
of  acquisitiveness,  and  in  whose  assistance  she  seemed  to  have 
placed  equally  delusive  hopes,  and,  throwing  it  on  the  table, 
*  There,'  said  she,  *  there  is  the  charity  of  the  rich  I '     The 
gentleman  appealed  to  quietly  took  it  up,  put  on  his  spec*, 
taeles,  and  after  reading  it  gave  it  back  again,  adding,  by  way 
of  consolation,  *  Never  mind,  madam,  be  indebted  to  no  one, 
do  it  all  yourself.'  " 

As  a  bencher  of  the  Middle  Temple  Lord  Stowel  was  enti- 
tled to  a  set  of  chambers,  which,  not  occupying  himself,  he 
of  course  let.  The  rent  of  them  probably  amounted  to  not 
more  than  lOOZ.  a  year,  and  as  his  lordship  was  usually  in*^ 
debted  to  the  Inn  for  commons,  being  in  the  habit  of  dining 
there,  it  might  be  supposed  he  would  have  allowed  the  one 
account  to  run  against  the  other ;  but  no  I  regularly  on  the 
day  after  the  rent  became  due  did  the  aged  peer  present  him- 
self at  the  Treasury  of  the  Middle  Temple.  "  Mr.  Phillips,*' 
he  used  to  say,  addressing  the  under-treasurer,  ^'  my  rent  became 
due  yesterday,  did  it  not?"  On  Mr.  Phillips  answering  in  the 
aifirmative,  he  would  proceed — **You  have  heard  nothing 
from  — —  (mentioning  his  tenant's  name)  have  you  ?"    "  No, 

my  Lord,  but  is  an  extremely  respectable  gentleman, 

and  it  only  became  due  yesterday,"  was  the  general  reply. 
The  punctual  lawyer  was  not  to  be  so  easily  pacified — **  Yes, 
but  you'll  observe  I  have  not  got  the  money ;  the  money  is 
due,  and  I  have  not  got  it ! "        ' 

Lord  Stowel  was  in  person  rather  below  the  middle  stature, 
in  his  latter  days  inclined  to  corpulency,  and  stooped.  His 
countenance  was  full  of  placidity  and  expression,  and  his  smile 
very  winning;  His  features  were  regular  and  flexible — the 
brow  and  nose  remai^ably  handsome.    He  had  been  fair  and 
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fresh-complexioned  in  his  youth.  You  could  not  look  in  His 
face  without  concluding  that  he  was  an  amiable,  or  conjec- 
turing him  to  be  a  highly  intelligent,  man.  He  looked  what 
he  was,  a  perfect  English  gentleman,  even  when  seen  under 
the  disadvantage  of  a  dress  that  might  appear  to  have  been 
worn  too  long. 

In  his  moral  deportment  Lord  Stowel  was  exemplarily  cor- 
rect, and  a  man  to  be  loved  in  all  the  domestic  relations.  No 
one  cherished  more,  or  took  more  delight  in,  the  sweet  cha- 
rities of  private  life.  To  his  unbounded  affection  for  **  Jack 
Scott "  we  have  already  borne  imperfect  testimony.  His  man- 
ners, the  emanations  of  an  amiable  and  kindly  spirit,  were 
attaching  in  the  highest  degree.  They  were  at  once  graceful, 
courtier-like,  and  dignified,  totally  free  from  pride  and  affecta- 
tion, but  slightly  formal.  He  had  lived  in  an  age  of  hoops 
and  minuets,  when  full  dress  was  as  much  cultivated  beyond 
the  verge  of  a  court  as  it  is  now  sought  to  be  abolished  within 
it — before  the  remembrance  of  Beau  Nash  and  his  despotic 
sway  had  entirely  faded^— when  the  appellations  of  Sir  and 
Madam  in  society  were  as  rigidly  exacted  as  they  are  of  late 
dispensed  with,  and  the  Sir  Charles  Grandisons  of  the  day 
loved  to  bow  low  upon  their  ladies'  hands.  His  gentle  and 
refined  nature  delighted  in  the  society  of  accomplished  women, 
to  whom  he  is  described  to  have  been  peculiarly  courteous  in 
his  address,  speaking  in  a  soft,  bland  voice,  modulated  to  the 
nicest  harmony.  This  polished  exterior  might  have  been 
expected  to  cover  a  fastidious  and  effeminate  spirit:  it  was 
just  the  reverse.  He  loved  manly  sports,  and  was  not  above 
being  pleased  with  the  most  rude  and  simple  diversions.  He 
gloried  in  Punch  and  Judy — their  fun  stirred  his  mirth  without, 
as  in  Goldsmith's  case,  provoking  spleen ;  he  made  a  boast  on 
one  occasion  that  there  was  not  a  puppet-show  in  London 
he  had  not  visited,  and  when  turned  fourscore  was  caught 
watching  one  at  a  distance  with  children  of  less  growth 
in  high  glee.  He  has  been  known  to  make  a  party  with 
Windham  to  visit  Cribb's,  ^nd  to  have  attended  the  Fives 
Court  as  a  favourite  resort.  There  were  curious  charac- 
ters, he  observed,  to  be  seen  at  these  places.  He  shared 
in  common  with  the  leading  senators  and  literary  cha- 
racters of  his  day  a  strong  partiality  for  the  drama,  which 
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had  not  then  degenerated  into  mere  song  and   spectacle. 
He  had  a  good  ear  for  music,  and  found  a  solace  in  listening  to 
the  piano,  when  the  zest  of  most  other  pleasures  had  passed 
away.     Thus  formed  to  adorn  and  enjoy  society,  it  is  not  sur- 
prising that  he  should  have  been  a  bon-vivant — a  lover  of 
good  dinners  and  gopd  wine.     Of  good  dinners  Lord  Eldon 
used  to  say,  "  he  would  answer  for  it  his  brother  never  had 
fewer  than  365  in  any  one  year,"  but  how  many  more  he  would 
not  take  upon  himself  to  say.     The  refection  of  the  Middle 
Temple  hall  he  would  often  take  by  way  of  a  whet  for  the 
eight  o'clock  banquet.     The  correspondent  we  have  just  now 
referred  to  relates,  that  when  the  modern  fashion  of  drinking 
little  or  no  wine  after  dinner  was  introduced,  brought  up  as 
his  lordship  had  been  in  the  old  school,  it  gave  him  no  small 
disquietude,  and  those  who  knew  him  well  and  were  in  the 
secret,  were  wont  to  say  it  was  most  amusing  to  witness  the 
manoeuvres  to  which  he  had  recourse  to  prevent  a  rise  when- 
ever a  move  was  proposed,  and  the  usual  question  of  courtesy 
was  put  to  the  guests, — Would  they  like  any  more  wine  ?    He 
was  then  sure  to  be  found  telling,  or  beginning  to  tell,  or 
about  to  begin  to  tell,  one  of  his  stories,  and  as  his  manner  of 
telling  them  was  well  known  to  be  rich  beyond  measure,  he 
was  always  sure  of  a  willing  audience.     The  company  pulled 
their  chairs  close  to  the  table  again,  all  thoughts  of  a  move 
were  forgotten,  and  the  convivial  peer  had  gained  his  point. 
But  though  in  such  good  company  as  that  of  his  brother  and 
Sir  William  Grant,  he  would,  according  to  the  royal  pun, 
comport  himself  well,  and  did  not  like  to  be  restricted  for  his 
share  to  a  single  bottle  of  port,  they  would  do  his  memory 
great  injustice  who  should  suspect  from  these  anecdotes  that 
he  was  betrayed  into  convivial  excess.    He  was  born  before  the 
introduction  of  Temperance  Societies,  and  the  fellow  of  the 
common  room,  the  president  of  the  benchers*  table,  the  veteran 
clubbist,  would  make  no  rash  vo\vs  of  abstinence  from  the 
Portugal  grape,  but  he  respected  his  character  and  station  in 
society  too  much  to  become  intemperate  in  his  cups,  or  take 
more  wine  than  sufficed  to    cheer,    but    not    inebriate,  to 
strengthen,  instead  of  injuring,  his  constitution.     His  con- 
versational powers  are  reported  to  have  been  of  the  highest 
order;  there  never  ruled  the  feast  a  better  rex  bibendi, — • 
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"crowned  widi  gaiety  and  good  humour, — always  ready  to  con- 
tribute his  portion  to  the  general  stock  of  information  and 
amusement,  ^thout  exacting  too  large  a  space  in  turn  of  the 
company's  attention  or  time.  The  following  is  an  instance 
how  felicitous  his  manner  of  telling  good  things  must  hav^ 
been.  He  related  the  history  of  his  misadventures  in  fishing, 
feeing  emulous  of  the  fanje  of  Isaac  Walton,  he  had  accom- 
panied Lord  Grosvenor  to  one  of  his  country  seats  that 
abounded  in  ponds,  the  luxury  of  anglers.  He  bargained  to 
be  left  alone,  and  have  his  hook  prop^ly  baited.  He  re- 
mained staticmary  at  the  Imnk  till  the  first  dinner  bell. — 
**  Well !  what  have  you  brought?"  was  the  inquiry.  "  The 
fishing  rod,"  was  his  quiet  answer.  "  But  where  are  the  fish  ?  " 
"  In  the  pond,  as  they  were,  not  put  out  of  their  way  in  the 
least."  In  print  the  anecdote  appears /Afo  and  pomtless,  but 
it  delighted  the  ccwnpany,  for  they  were  charmed  with  the 
manner,  the  look,  the  voice,  the  play  of  feature,  the  italics  of 
pleasantry  which  cannot  be  written  down.  The  reported  jest 
is  in  general  no  more  than  the  empty  mask  and  robe  of  the 
masquerade.  Lord  Stowel  had  not  established  a  name  in 
society  by  sudden  hon  mots,^  or  unexpected  repartees,  or  lively 
sallies,  but  by  qualities  which  diffuse  more  pleasure,  though 
less  susceptible  of  delineation, — the  easy  flow  of  narrative,  rtie 
sly  humour,  ilie  apposite  illustration,  the  runve  story,  and  what 
Englishmen  appreciate  so  highly  because  they  understand  so 
trfeU,  the  constant  tone  of  a  gentleman. 

The  varied  life  of  Lord  Stowel  may  be  divided  into  three 
epochs,  each  of  them  marked  by  characters  of  peculiar  esc^ 
lence,  and  fraught  with  tokens  of  distinction.  The  first  eigh-^ 
teen  years  were  spent  in  classical  pursuits  at  Oxford,  in  train- 
ing the  intellect  of  the  aristocracy,  in  m^&ing  philosophy  teach 
by  examj^es  from  the  historian's  chair.  During  the  next 
fifteen  years  we  trace  through  all  the  literary  circles  of  London 
the  **  Dt.  Scott  of  l3ie  Oorftmons,"  the  firiend  of  Reynolds  and 
Btfrke  and  Malone,  the  favourite  of  the  Turk's  Head  Club» 
the  oracle  of  the  Consistory  Court,  delivering  discourses  on  the 

*  He  would  sometimes  make  a  sharp  retort.  When  a  late  celebrated  duchess 
bantered  the  Consistory  Judge,  and  inquired,  **  How  his  Court  would  mansge  if  he 
hhnself  riioaH  be  guilty  of  a  faux^pas,''  he  answered,  with  a  gallantry  becomuig 
t^e  qfMsHoD,  "  that  the  idea  of  such  aa  embarrassing  situation  had  only  occoned  to 
him  since  he  had  become  acquainted  with  her  Grace." 
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ngubtien  of  the  domeiiic  fonm,  which  Addison  would  have 
loved  for  dmr  -el^^moe  and  Johnson  for  their  mondity.  In 
die  next  thirty  years  we  behold  him  in  the  Admiralty  ohair, 
forming  a  system  of  national  law  from  the  ill-fashioned  labours 
of  his  predecessors,  erecting  a  temple  of  jurisprudence,  and 
laying  its  foundations  not  on  fleeting  policy  or  in  occasional 
interests,  but  in  universal  and  immutable  juslioe. 

His  name  has  vanished  from  llie  peerage :  he  has  left  no 
son  to'  transmit  his  honours.  He  had  outlived  his  generation, 
and  the  candidates  for  noisy  notoriety  had  concealed  the 
retiring  veteran  isnm  the  stage.  He  has  sunk  into  the 
grave,  not  unwept,  indeed,  nor  mihonoured,  nor  unsung, 
but  with  a  less  vivid  expression  of  regret  than  if  he  had  not 
exceeded  the  common  i^pan  of  human  life.  This  is  the 
natural  penalty  which  eitseme  old  age  must  be  content  to 
pay,  and  it  would  be  idle  to  complain  of  it.  But  he  has 
left  a  name  which  the  proudest  transmitter  of  hereditary  rank 
might  envy.  The  name  of  Scott,  tbe  title  of  Lord  Stowel, 
can  never  be  forgotten*-—**  Quid^id  amavimus — quidquid 
mirati  sumus,  manet  mansurumque  esrt  in  animis.*'  The  ho- 
nours he  has  won  will  be  eo-existent  with  the  language,  and 
require  not  for  tibeir  preservation  the  blazoning  of  the  Herald*s 
Office.  The  piety  of  kinsmen  will  mark  his  head-stone  :  in 
the  chapel  of  University  College  there  is  a  vacant  place  near 
the  statue  of  Sir  William  Jones  which  the  gratitude  of  his 
friends  may  be  expected  to  occupy  with  his  name.  But  be- 
yond the  testimonies  to  departed  worth  of  pious  relatives  and 
affectionate  friends,  there  is  a  national  tribute  due  from  his 
ooantry,  w^ich,  for  the  sake  of  rising  talent,  and  of  diose  wko 
shall  come  after,  we  hope  to  sec  cheerftiUy  bestowed.  Na- 
<M>nal  weakh  is  never  m&re  profitably  invested  than  in  reccml* 
pemng  naticmal  virtue,  and  they  2xe  little  apprecient  of 
tamsui.n^rmpathies  who  nndervakie  the  honowrs  of  ^the  tomb. 
fai  \m  catbedral  cbnrch,  where  a  splendid  cenotaph  hwi  betn 
erected  to  the  OKmory  of  Cnthbert,  Lord  ColUi^w€>od>  tbe 
fike  memorial  sboold  not  be  wanting  to  hm  merit  who  raised 
tfae  cliaracter  of  ocir  country  for  justice  to  the  same  height  to 
whkii  has  scbodfidlow  iaad  excdted  it  by  his  valour ;  nor  wiil 
ilnit  eounCry  escape  the  kDqputation  of  ingratiftade  to  her  meet 
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distinguished  jurist,  should  St.  Paul's  be  defrauded  of   his 
monument. 
T. 

'Note.^The  followiDg  is  the   beautiful  Latin  ioscription   which  l^rd  Stowel 
IV rote  for  the  moDumeat  of  his  old  tutor,  the  Rev.  Mr.  Moises,  and  which  prove* 
that  he  could  have  easily  capped  Latin  epitaphs  with  Dr.  Parr. 
We  have  omitted  the  formal  parts. 

Juxta  requietcit 

Reverendus  HUGO  MOISES,  A.M. 

Collegii  Bivi  Petii  apud  Cantabrigienses 

olim  sociuB. 

Postea,  per  longam  annomm  seneu, 

Verbi  diyini  pnelector. 

Vir  erat  ingenio  eleganti  et  exculto. 

Literis  humanioribus  apprime  omatus, 

£t  in  his  impertiendis 

lodefessas  ac  fetiz. 

In  regendis  puerorum  animis 

Leni  usus  imperio  sed  constant!* 

Moribus  facillimis  nee  inficetis, 

Sed  ad  vite  et  officii  sui  sancdmoniani 

rite  compositis : 

Omnium,  quorum  studiis  dirigendis 

Invigilaverat, 

Commodis  in  omni  genere  promovendis 

Amicissime  semper,  sepe  uliliter  intentus. 

Keligionis  pairiaB  iostitutis  stabiUtap 

Cuitor  observantissimus ; 

£t  in  concionil^us  sacris 

Explicator  diligens,  doctus,  disertus. 


ON  THE  ACT  FOR  THE  APPORTIONMENT  OP  RENTS,  &o.,  4 &  5 
W.  4,  c.  22.    [Rojal  Assent,  June  16,  1834.] 

It  is  a  well-known  rule  of  the  common  law,  that  rents  re- 
served on  leases  are  not  apportionable  with  respect  to  time ; 
so  that  if  an  estate  granted  by  a  lease  were  determinied  during 
the  currency  of  a  half  year,  or  other  period,  for  which  the  rent 
was  reserved,  by  the  determination  of  the  lessor's  interest  in 
the  subject  demised,  no  rent  was  payable  by  the  tenant  in 
respect  of  the  time  which  might  have  elapsed  from*  the  pre- 
(^diYig  day  of  payment.  The  continuance  of  the  lessor's 
estate  or  interest  in  the  thing  demised  until  the  day  of  pay- 
ment of  the  rent  was  considered  as  absolutely  necessary  to 
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entide  him  or  his  representatives  to  recover  it;  a  quarter's 
rent^  or  half  year's  rent,  as  the  case  might  be,  being  deemed 
in  this  respect  a  thing  indivisible.  But  the  legislature,  in  the 
reign  of  Georgle  II.,  sought  to  remedy  the  inconvenience 
arising  from  this  rule  of  our  common  law  by  enacting  that, 
when  any  tenant  for  life  (the  expression  in  the  preamble  of 
the  section  is,  any  lessor  having  only  an  estate  for  life  in  the 
lands  demised)  should  happen  to  die  before  or  on  the  day  on 
which  any  rent  was  reserved  or  .made  payable  upon  any  de» 
mise  which  determined  on  the  death  of  such  tenant  for  life, 
his  executors  might  recover  from  the  under-tenant,  if  such 
tenant  for  life  died  on  the  day  on  which  the  same  was  made 
payable,  the  whole,  or  if  before  such  day,  then  a  proportion  of 
such  rent,  according  to  the  time  such  tenant  for  life  lived  of 
the  last  year,  or  quarter  of  a  year,  or  other  time  in  which  the 
rent  was  growing  due. 

The  expression  "  tenant  for  life'^  in  this  enactment  seemed 
to  leave  many  cases  strictly  within  the  mischief,  without  the 
words  and  operation,  of  the  act;  for  instance,  leases  which 
determined  on  the  death  of  a  tenant  in  tail,  parson  or  vicar, 
and  tenant  j>2<r  autre  vie;  although  doubts  were  entertained  by 
many  whether  the  act  might  not,  by  a  fiur  and  equitable  con- 
struction, be  extended  to  such  cases.  There  were,  too,  other 
cases  in  which  a  similar  inconvenience  was  experienced,  so 
far  as  regarded  lessors,  which  were  entirely  beyond  the  opera- 
tion of  the  act  first  referred  to ;  for  instance,  and  we  here  cite 
from  Mr.  Hayes's  Introduction  to  Conveyancing,^  "  If  an 
owner  in  fee  granted  a  lease  for  twenty-one  years,  at  a  rent 
payable  hcdf  yearly,  and  then  settled  the  reversion  on  A.  for 
life,  remainder  to  B.,  or  if  an  owner  in  fee  settled  land  in  pos- 
session on  A.  for  life,  remainder  to  B.  and  his  heirs,  with 
power  enabting  A.  to  grant  leases  for  twenty-one  years,  under 
which  power  A*  leased  for  twenty-one  years,  at  a  rent  payable 
hatf  yearly,  in  either  case,  on  the  death  of  A.,«during  a  current 
half  year,  the  whole  half  year's  rent  accrued  to  B."  Again,  it 
was  clear  law,  that  rent  charges,  annuities,  and  dividends  of 
stock  were  not  apportionable.  Such  is  a  brief  statement  of 
the  law  previously  to  the  passing  of  the  act  upon  which  we 
now  desi^  to  comment. 

>  p.  164, 2d  ed. 
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This  act  is  intituled  "  An  Act  to  amend  an  Act^  of  the 
eleventh  year  of  King  George  11.^  respecting  the  apportioi»> 
ment  of  Rents,  Annuities,  and  other  pmodical  Pajnente.** 
The  title  is  most  incorrect;  but  as  it  is  no  part  of  the  act,  we 
shall  leave  it  without  remark.  The  object  of  the  act,  as  we 
gather  it  from  the  preamble,  the  le^timate  key  to  its  con- 
struction, is  twofold.  First,  to  declare  that  all  leases  which 
determine  by  the  ^ath  of  the  person  making  the  same,  or  by 
^  death  of  a  life  or  lives  for  which  such  person  was  entitled 
to  the  premises,  are  within  the  operation  of  the  act  of  Gemge 
II.;  and  secondly,  to  provide  that  all  payments  payable  <r 
becoming  due  at  fixed  periods  nnd^  any  instoument  shall, 
vri^  one  exception  only,  be  apportioned.  These  two  objects 
are  obviously  quite  distinct ;  and  they  ate  soi^ht  to  be  ef- 
feetiiaDed  by  distinct  enactments. 

The  first  enactment  is,  "  that  rents  reserved  and  made  pay^ 
^le  on  any  demise  or  lease  of  lands,  tenements  or  here£ta- 
ments,  which  have  been  and  shall  be  made,  and  which  leases 
M*  demises  determined  or  shall  determine  on  the  death  of  the 
person  making  the  same,  although  such  person  was  not 
trCrictiy  tenant  for  life  thereof,  or  on  the  death  of  the  life  w 
ih^  tot  which  such  person  was  entitled  to  such  hereditaments, 
1^11,  so  far  as  respects  the  rents  reserved  by  sach  leases,  aad 
the  recovery  of  a  proportion  thereof  by  the  person  granti^ 
'^e  same,  his  or  her  executors  or  administ^tors,  as  the  case 
may  be,  be  considered  as  within  the  provision  of  the  said  re- 
cited act"  (meaning  the  act  of  the  11th  George  II.) 

This  enactment  seems  to  us  sufficient  for  its  parpose,  and  to 
extend  the  act  ofOecrge  II.  to  all  cases  within  its  spirit  and 
kvleiftion,  with  perhaps  one  exception. — Suppose  a  person,  en- 
titled to  lands  fer  a  term  of  years,  underlets  tiiem,  and  the 
wiginal  lease  determines  during  the  currency  of  the  under- 
lease, the  rent  of  the  tenant  would  not  be  aj^rtionabie.  It 
is  trtie  that  the  holder  of  the  original  term  might  provide 
against  this  by  a  special  agreement  with  his  tenant ;  but  if  Ins 
term  w«re  a  long  one,  and  the  tenwicy  only  from  year  to  y«tr, 
this  might  easily  be  neglected.  Again,  we  should  remailc, 
thaft  tJie  enactment  we  have  just  cited  does  not  precisely  cew- 

1  llGeo.  II.  c.  19,  s.  15. 
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prefaend  the  common  case  of  a  person  entitled  to  lands  for  a 
long  term  determinable  on  a  life  or  lives.  It  is  doubtftd 
wfaetiter  these  cases  fall  within  tiie  words  of  the  second  sectton 
of  t!ie  new  act ;  for  we  shall  see  that  that  section  seems  to 
contemplate  only  continuing  rents^  and^  besides,  it  requires 
diat  the  rent  to  be  apportioned  should  be  made  payable  under 
some  instrument ;  whereas  the  first  section  says  **  payable  on 
any  demise  or  lease.**  It  had  been  better,  we  think,  if  the 
first  section  had  been  to  the  effect,  that  all  demises  or  leases 
determining  by  tiie  estate  or  interest  of  the  lessor  determining, 
are  within  the  operation  of  the  act  of  George  II. 

We  now  come  to  the  second  and  most  important  division 
of  the  act,  that  by  which  a  new  lease  is  introduced.  The  re- 
cital is,  **  Whereas  by  law  rents,  annuities,  and  other  pay- 
ments due  at  fixed  or  stated  periods  are  not  apportionabk 
unless  express  provision  be  made  for  the  purpose,  from  whidi 
it  oftens  happens  that  persons  and  their  representatives,  whose 
income  is  wholly  or  principally  derived  from  these  sources,  by 
the  determination  thereof  before  the  period  of  payment  arrives, 
are  deprived  of  means  to  satisfy  just  demands;  and  other 
evils  arise  from  such  rents,  annuities,  and  other  payments  not 
being  apportionable."  The  enactment  is,  **  that  from  and 
after  the  passing  of  this  act  all  rents-service  reserved  on  any 
lease  by  a  tenant  in  fee,  or  for  any  life  interest,  or  by  any 
lease  granted  under  any  power,  and  which  leases  shall  have 
been  granted  after  the  passing  of  this  act,  and  all  rents-charge 
and  other  rents,  annuities,  pensfons,  dividends,  moduses,  com- 
positions, and  all  other  payments  of  every  description  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  made  payabk 
or  coming  due  at  fixed  periods  under  any  instrument  that 
shall  be  executed  after  the  passing  of  this  act,  or  being  a  will 
or  testamentary  instrument  that  shall  come  into  operation  after 
the  passing  of  this  act>  shall  be  apportioned  to  and  in  such 
manner  that,  on  the  death  of  any  person  interested  in  any  such 
rents,  annuities,  pensions,  dividends,  moduses,  compositions, 
or  other  payments  as  aforesaid;  or  in  the  estate  ftmd  office,  or 
benefice  from  or  in  respect  of  which  the  same  shall  be  issuing 
or  derived,  or  on  the  determination  by  any  other  means 
whatever  of  the  interest  of  any  such  person,  he  or  she,  and  his 
or  her  executors,  or  administrators,  or  assigns,  shall  be  en- 
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titled  to  a  proportion  of  such  rents^  anauitiesi  pensions, 
dividends,  moduses,  compositions,  and  other  payments,  ac- 
cording to  the  time  which  shall  have  elapsed  from  the 
commencement  or  last  period  of  payment  thereof  respec- 
tively, as  the  case  may  be,  including  the  day  of  the  death 
of  such  person,  or  the  determination  of  his  or  her  interest,  all 
just  allowances  and  deductions  in  respect  of  charges  on  such 
rents,  annuities,  pensions,  dividends,  moduses,  compositions,  and 
other  payments  being  made.  And  that  every  such  person,  his 
or  her  executors,  administrators,  and  assigns,  shall  have  such 
and  the  same  remedies  at  law  and  in  equity  for  recovering 
such  apportioned  parts  of  the  said  rents,  annuities,  pensions, 
dividends,  moduses,  compositions,  and  other  payments,  when 
the  entire  portion  of  which  such  apportioned  part  shall  form 
part  shall  become  due  and  payable,  and  not  before,  as  he,  she  or 
they  would  have  had  for  recovering  and  obtaining  such  entire 
rents,  annuities,  pensions,  dividends,  moduses,  compositions, 
and  other  payments,  if  entitled  thereto ;  but  so  that  persons 
liable  to  pay  rents  reserved  by  any  lease  or  demise  shall  not 
be  resorted  to  for  such  apportioned  parts  specifically  as  afore- 
said; but  the  entire  rents  of  which  such  portion  shall  form  a 
part  shall  be  received  and  recovered  by  the  person  or  persons 
who,  if  this  act  had  not  passed,  would  have  been  entitled  to 
such  entire  rents ;  and  that  such  portions  shall  be  recoverable 
from  such  person  or  persons,  by  the  parties  entitled  to  the 
same  under  this  act,  in  any  action  or  suit  at  law  or  in  equity. 
Provided  always,  and  it  is  enacted,  that  the  provisions  therein 
contained  shall  not  apply  to  any  case  in  which  it  shall  be  ex- 
pressly stipulated  that  no  apportionment  shall  take  place,  nor 
to  annual  sums  made  payable  in  policies  of  assurance  of  any 
description." 

We  do  not  say  that  this  enactment  is  so  correctly  worded  as 
it  might  be ;  but  we  think  it  quite  sufficient  to  entitle  all  land- 
lords or  theu*  representatives  to  an  apportioned  part  of  the 
rent  accruing  due  from  any  tenant,  whose  tenancy  shall  con- 
tinue after  the  decease  or  determination  of  the  interest  of  the 
landlord ;  and  also  to  entitle  incumbents  or  their  representa- 
tives to  an  apportioned  part  pf  any  modus  or  composition, 
whether  the  same  shall  be  binding  on  their  successors  or  not, 
imd  however  the  same  may  be  determined,  whether  by  death 
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or  resignation ;  in  short,  to  entitle  all  persons  or  their  repre- 
sentatives, to  whom  any  periodical  payment  is  made,  to  a  pro- 
portion thereof,  in  case  their  interest  in  the  same  be  determined 
during  the  time  of  the  same  or  a  part  thereof  accruing  due. 
The  generality  of  the  enactment  is  strongly  proved  by  the  ex- 
ception of  annual  sums  made  payable  in  policies  of  assurance. 
But  there  is  one  most  important  qualification  annexed  to  the 
description  of  payments  made  apportionable  by  the  second 
section  of  this  act,  namely,  that  they  shall  be  made  payable 
under  some  instnmient ;  and  this  will  exclude  rents  reserved 
on  parol  leases  by  tenants  in  fee,  and  parol  compositions  for 
tithes  entered  into  by  the  incumbents  of  benefices.  '  It  is  con- 
sidered clear  law,  that  compositions  for  tithes,  unless  made  by 
deed,  are  not  within  the  operation  of  the  act  of  George  II., 
extended  or  amended  by  the  act  now  under  consideration. 
But  we  apprehend,  supposing  a  composition  is  made  payable 
under  an  instrument,  not  a  deed,  that  the  same  would  be  ap- 
portionable under  the  enactment  just  cited. 

Such  being  the  result  of  our  consideration  of  this  new  and 
important  act,  it  is  with  considerable  surprise  that  we  have 
perused  the  observations  made  thereon  by  a  very  able  and  ex- 
perienced writer.^  But  though  we  consider  the  opinion  ad- 
vanced to  be  perfectly  untenable,  yet  the  authority  of  the 
name*  is  sufficient  to  ihsure  for  it  a  full  and  candid  examina- 
tion ;  besides,  all  those  who  are  desirous  of  thoroughly  un- 
derstanding the  enactment  cannot  but  be  benefited  by  the 
investigation.  Mr.  Hayes's  opinion  seems  to  us  to  amount  to 
this,  that  no  payment  whatever  which  is  determined  by  the 
death  of  the  party  in  whose  favour  it  is  granted  or  created,  is 
within  the  second  section  of  the  act  we  are  now  reviewing ; 
and  thus  a  whole  host  of  cases  is  left  under  the  operation  of 
the  old  law;  for  instance,  all  annuities  given  by  will  for  the 
lives  of  the  annuitants,  and  all  compositions  fbr  tithes,  though 
made  by  writing.  But  we  must  give  Mr.  Hayes's  observa- 
tions in  his  own  words.  "  This  statute  is  not  expressed  with 
accuracy  and  precision ;  but  as  it  is  especially  of  a  remedial 
and  equitable  character,  it  will  doubtless  be  applied  in  con- 
struction to  all  cases  within  the  mischief,  and  not  appearing  to 

'  Hayes's  Intirodttction  to  Conveyancing,  p.  165, 2d  ed. 
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be  intentionally  excluded.   The  moat  important  question  whieb 
arises  upon  it  is^  whether  the  second  section  extends  to  the 
case  of  an  annuity  or  other  periodical  payments  which'  deter- 
Bdines  on  the  death  of  the  person  interested.    Thusj  A.  grmuls 
an  annuity  to  B.  for  the  life  of  B.,  payable  half  yearly,  at 
Midsummer  and  Christmas ;  B.  dies  on  the  S3d  of  December. 
Are  the  representatives  of  B.  entitled  to  recover  from  A.  a 
{MK^rtionate  part  of  the  annuity  for  the  time  elapsed  fr<mi  the 
preceding  Midsummer?    The  question  maybe  solved^  it  is 
conceived,  by  attending  to  the  scheme  of  the  act,  and  to  the 
language  of  the  second  section.    The  act  proposes  to  itself 
two  objects ;  first,  to  give  an  extended  interpretation  to  the 
act  11  Geo.  II.,  which  awards  a  recompense  for  the  space 
elapsed  from  the  last  rent-day  until  the  death  of  the  tenant  fear 
life  or  his  representative,  as  against  his  lessee,  who  before  that 
statute  passed  enjoyed  the  land  absolutely  rent-free  for  the 
interval ;  so  that  the  statute  not  merely  modified  the  right  to 
receive,  but  created  the  liability  to  pay ;  secondly,  to  appcrti&H 
*  rents,  annuities,  and  other  payments  not  apportionable,  un- 
less express  provision  be  made  for  the  purpose.'    These  ob* 
jects  are  sought  to  be  severally  accomplished  by  the  first  and 
seeond  sections.     Now,  it  is  clear  that  in  the  case  proposed, 
A.  would  not  be  liable  by  force  of  the  grant,  to  make  any 
payment  to  any  person  on  account  of  an  annuity  for  the  time 
elapsed  since  Midsummer ;  and  that  such  cases,  therefore,  are 
analogous  to  those  leases  by  life-hold  tenants,  which  form  the 
subject  of  the  first  section;  but  the  legislature  has  there 
thought  fit  to  make  a  special  application  of  the  principle  to 
rent  reserved  upon  demises  by  life-hold  tenants ;  and  it  would 
be  a  strong  measure  to  extend  the  relief  to  payments  of  a  dif- 
ferent description.     The  second  section  provides  for  the  ap« 
portionment  of  periodical  payments.     But  the  case  which  we 
are  now  considering  is  not  a  case  of  apportionment,  in  any 
correct  acceptation  of  that  term,  which  supposes  an  existing 
fimd  to  be  doled  out  among  several  claimants,  according  to 
their  respective  rights ;  whereas  in  the  case  proposed,  the  an- 
nuity ceased  on  the  death  of  B.,  and  nothing  remained  to  be 
apportioned.    Besides,  the  wording  of  the  second  section, 
when  it  speaks  of  the  apportionment  of  the  annuity,  &c.  on 
the  death  of  *  any  person  interested  in  such  annuity,  &c.'  or 
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on  the  de&rmination  by  any  other  means  whatsoever  '  of  the 
interest  of  any  such  person/  and  provides  for  the  recovery  of 
the  iq)portioned  part  *  when  the  entire  portion  shall  become 
payable;  and  not  before,'  appears,  in  terms,  to  exclude  the 
case  in  question.  The  provision  seems  to  contemplate  through- 
out  a  detemunable  interest  in  a  continuing  subject,  and,  even 
if  it  could  be  collected  that  cases  of  the  class  to  which  that 
under  discussion  belongs  were  within  the  purview  of  the  legis^ 
lature,  it  would  still  require  considerable  freedom  of  interpre- 
tation to  bring  them  within  the  letter.  It  has  been  observed/ 
*  that  to  give  the  annuitant  a  proportion  would  seem  to  be  an 
unauthorized  interference  with  the  contract  of  the  parties ;  for 
why  should  one  party  be  bound  to  pay,  and  the  other  entided 
to  receive  more  than  such  contract  specifies  ?  But  it  must  be 
recollected  that,  in  the  instance  of  the  lessee  of  a  life-hold 
tenant,  the  legislature  has  so  interfered ;  and  it  is  not  clear, 
perhaps,  that  upon  examination  there  could  be  found  any  sub- 
stantial difierence  in  principle  between  the  cases.  However, 
the  very  frame  and  language  of  the  act  seem  to  forbid  our  en* 
taring  upon  considerations  designed  to  include  them  both,  as 
being  equally  within  the  reason  of  the  law." 

In  the  first  place  we  desire  to  express  our  concurrence 
with  Mr.  Hayes,  that  the  relief  provided  by  the  act  7  Geo.  II., 
as  amended  by  this  new  act,  cannot  be  extended  to  any  other 
payments  than  rents  reserved  upon  common  leases.  Mr. 
Hayes  appears  to  ground  his  opinion,  which  we  propose  to 
combat,  first,  upon  the  meaning  of  the  word  apportionment ; 
and  secondly,  upon  the  language  of  the  section  generally,  and 
especially  upon  the  word  '^  shall,"  which  occurs  in  the  clause 
respecting  the  recovery  of  the  apportioned  part.  First,  we 
are  not  aware  of  any  authority  that  confines  the  word  appor- 
tionment to  an  existing  fund  to  be  doled  out  among  several 
claimants  according  to  their  respective  rights.  We  are  not, 
indeed,  aware  that  it  has  any  peculiar  legal  signification,  but 
we  are  inclined  to  agree  with  Mr.  Swanston  in  his  very  able 
note  appended  to  the  case  of  £x  parte  Smyth,^  that  apportion- 
ment frequendy  denotes  the  distribution  of  one  subject  in  pro- 
portion to  another  previously  distributed.     We  cannot,  indeed, 
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find  from  any  of  the  examples  given  as  cases  of  apportionment, 
that  the  subject-matter  must  be  an  existing  or  continuing  thing ; 
for  instance,  if  A.  be  entitled  to  a  rent-charge  issuing  out  of 
land,  and  part  of  such  land  should  descend  to  him, — on  the 
death  of  an  ancestor  the  rent-charge  is  said  to  be  apportioned. 
Again,  with  respect  to  the  rent  accruing  due  on  a  lease  made 
by  a  tenant  for  life,  *and  which  was  determined  by  his  death. 
Lord  Chancellor  Cowper  observed,  the  law  does  not  apportion 
rent  in  respect  of  time.^  We  consider  therefore  the  argument 
of  Mr.  Hayes,  drawn  from  the  word  "apportionment,"  as 
wholly  without  foundation.  But  it  should  be  observed  that 
the  act  does  not  say  that  the  payment  comprehended  in  it  shall 
be  merely  apportioned,  but  so  and  in  such  manner  that  the 
person  entitled  thereto  or  his  representatives  shall  be  entitled 
to  a  proportion  thereof;  so  that  Mr.  Hayes  is  bound  to  show, 
not  merely  that  the  payments  afiected  by  the  act  must  be 
capable  of  apportionment,  but  that  they  must  also  be  such 
that  a  party  cannot,  in  any  proper  sense  of  the  word,  be  en- 
titled to  a  proportion  thereof. 

We  confess  we  cannot  find  in  the  language  of  the  act  gene- 
rally any  thing  to  lead  to  the  conclusion  that  all  the  payments 
contemplated  must  be  continuing  payments.  Looking  first  to 
the  recital  or  preamble,  we  find  the  "  determination"  of  the 
several  payments  referred  to  before  the  period  of  payment 
arrived,  stated  as  one  of  the  reasons  why  they  should  then  be 
apportioned.  The  language  in  the  second  section  certainly 
extends  to  all  payments  made  payable  or  coming  due  at  fixed 
periods  under  any  instrument,  and  we  find  nothing  whatever 
to  restrain  the  generality  of  this  language,  save  and  except 
only  the  use  of  tlie  word  "shall,"  as  noticed  by  Mr.  Hayes, 
and  we  fear  that  if  the  productions  of  the  legislature  are  to  be 
subjected  to  such  severe  criticism,  the  manifest  object  of  inany 
of  them  will  be  defeated.  We  would  observe,  too,  that  per- 
sons entitled  to  apportioned  parts  are  enabled  by  the  act  to  re- 
cover the  same  directfy^  except  in  the  case  of  rents  reserved  by 
any  lease,  that  is,  continuing  payments,  and  then  the  parties 
entitled  in  remainder  or  otherwise  to  such  rents  are  to  be  the 
persons  to  pay  the  apportioned  parts.    Again,  compositions 
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which  are  included  in  the  payments  to  be  apportioned,  arc 
generally  understood  to  be  payments  agreed  upon  between  an 
incumbent  and  his  parishioners,  eithar  from  year  to  year,  or 
fof  a  term  of  years,  but  always  depending  upon  and  deter- 
minable with  the  incumbency  of  the  par^  making  the  same. 
A  payment  to  an  incumbent  in  respect  of  tithes  cannot  be  a 
continuing  payment  after  his  death  or  resignation,  unless  it  be 
reserved  upon  a  lease  by  deed  made  with  the  consent  of  the 
parson,  patron^  and  or^nary,  and  then  such  payment  would 
be  in  ordinary  and  correct  language  a  rent,  and  not  a  com- 
position.  So  we  see  that  the  act  expressly  enumerates,  as 
subject  to  be  apportioned,  pajrments  which  are  not  of  a  conti- 
nuing nature.  But  we  have  yet  a  reason  which  seems  to  us 
to  place  the  question  beyond  all  doubt,-  and  that  is,  the  ex- 
ception of  annual  sums  made  payable  in  policies  of  assurance, 
for  such  sums  are  confessedly  determined  by  the  death  of  the 
life  insured ;  and  if  it  were  necessary  to  except  them,  how 
can  it  possibly  be  contended  that  other  determinable  payments 
are  not  included  in  the  act?  To  this  it  may  be  answered  that 
the  exception  is  made  ex  abundanti  cautela ;  but  this  answer 
can  only  avail  in  cases  where  the  words  of  the  enactment  to 
which  the  exception  is  appended,  cleariy  eaimot  be  applied  to 
tiie  genus  of  the  subject  excepted.  We  need  scarcely  observe 
that  the  argument  from  an  exception  is  much  used  in  our 
courts,  in  the  construction  of  every  species  of  instrument,  from 
the  most  loosely  drawn  bill  to  the  most  elaborate  act  of  par- 
liament. 

With  respect  to  the  argument  of  Mr.  Jarman,  we  wish  not 
to  say  any  thing  in  addition  to  the  answer  given  to  it  by  Mr. 
Hayes. 

Before  concluding  our  observations  on  this  important  act, 
we  must  observe  that  it  clearly  does  not  extend  to  land  tax, 
quit  rents,  and  other  such  payments,  which  might  perhaps  as 
well  have  been  included. 

The  act  7  Geo.  II.,  as  well  as  this  new  act,  provides  that  the 
apportioned  part  shall  be  subject  to  all  just  allowances  and 
deductions  in  respect  of  charges  on  the  payment  apportioned, 
but  in  the  case  of  a  tenant  for  life  dying  in  the  middle  of  half 
a  year.  Sir  William  Grant  decided  that  the  land-tax,  quit 
rents,  and  other  such  taxes  and  charges  accruing  due,  should 
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be  borne  entirely  by  the  remdnder-man^  observing  that  the 
act  7  Geo.  II.  had  no  application  to  the  case ;  *^  it  mighty  he 
said,  be  very  reasonable  to  make  such  a  statute  as  to  the  ap* 
portionment  of  taxes  between  the  tenant  for  li&  and  the  re- 
mainder-man, but  the  Stat.  7  Geo.  11.  has  no  reference  to  that 
case,  giving  the  tenant  for  life  the  benefit  only  as  against  the 
underlessee."^  But  we  think  that  the  decision  just  cited  does 
not  apply  to  such  a  case  as  thefoUowing: — Supposinga  landlord 
seised  in  fee,  or  who  has  granted  a  lease  under  a  power^  dies  in 
the  middle  of  a  half  year,  and  before  the  expiration  of  such  half 
year,  land-tax  and  other  charges  become  due  in  respect  of 
the  property  demised,  then,  we  think,  the  remainder^man  or 
person  entitled  on  the  decease  of  the  landlord,  might  first  de* 
duct  fi*om  the  half  year's  rent  accruing  due  next  after  the  de- 
cease of  his  predecessor,  all  such  charges  usually  paid  by 
landlords,  as  actually  became  due  before  the  day  of  payment 
of  the  rent  to  be  apportioned,  and  then  that  the  residue  after 
such  deduction  should  be  apportioned  in  manner  provided  for 
by  the  act.  But  we  think  that  no  deduction  can  be  made 
from  any  rent  to  be  apportioned  under  the  act  in  xesfeci  of 
land-tax  or  other  such  charge  merely  accruing  due  at  the  time 
limited  for  payment  of  such  rent. 

w.  a  w. 

1  Sutton  V.  Chaplin,  10  Vet.  66. 


ART.  IV.— DOCTRINE  OF  LIEN. -(Continued.; 

Ik  a  former  number  ^  we  entered  at  some  length  upon  the 
doctrine  of  lien.  We  discussed  the  creation  of  that  kind,  of  limi 
which  one  person  sometimes  has  upon  goods  in  the  possession 
of  another,  and  we  endeavoured  to  trace  the  principles  by 
which  it  is  regulated,  upon  the  assignment  of  debts,  upon  the 
delivery  of  and  assent  to  orders,  upon  consignments,  and  upon 
express  and  implied  agreements.  Our  object  wajs  to  ^how 
that  in  order  to  establish  a  lien  of  this  description  two  things 
must  be  proved ;  first,  privity  of  person,  and  secondly,  privity 
of  person  in  respect  of  the  particular  subject  matter,  and  that^ 
in  any  cases  in  which  these  two  things  are  proved.  Courts  of 
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equity^  and,  in  some  instances,  Courts  of  law  are  diligent  in 
enforcing  the  lien,  and  in  ascertaining  the  persons  and  property 
afficted. 

We  now  pass  to  the  second  branch  of  the  subject,  and  we 
propose  to  explain  the  circumstances  under  which  a  lien  of 
Ais  kind  is  extinguished.  It  will  probably  make  our  obser- 
vationB  clear,  if  we  array  them,  as  we  did  in  our  last  number, 
according  to  the  several  acts  by  which  lien  is  created.  But 
we  are  desirous  in  the  first  instance  of  alluding  to  a  few  sub- 
jects connected  with  lien,  which,  if  we  had  not  been  feariul 
of  occupying  too  much  space,  we  should  have  introduced  in 
our  last  number. 

Several  efforts  have  been  made  to  establish  in  favour  of 
tenants,  whose  premises  have  been  burnt  down,  a  lien  upon 
the  money  wUch  their  landlords  have  received  from  the  In- 
surance offices.  In  Brown  v.  Quitter,^  Lord  Northington 
went  so  far  as  to  stay  legal  proceedings  (w  the  rent,  until  the 
house  was  rebuilt.  Lord  Bathurst  seems  to  have  entertained 
the  same  opinion  in  Steele  v.  Wright,  *  Lord  Chief  Baron 
Macdonald,  in  giving  judgment  in  Hare  v.  Groves,^  left  the 
question  still  open,  for  in  that  case  the  landlord  had  not  in- 
sured ;  and  his  lordship  particularly  noticed  this  circumstance, 
as  constituting  a  distinctbn  between  that  case  in  which  he  in- 
tended to  refuse,  and  the  previous  cases  in  which  Lord  North- 
ington and  Lord  Bathurst  had  thought  proper  to  grant  the  in- 
junction. However,  the  Lord  Chief  Baron  did  not  seem  to  lay 
much  stress  upon  the  tenants'  equity  in  the  insurance-money ; 
he  only  says,  **  Perhaps  the  circumstance  of  the  landlord  having 
in  Brown  v.  Quilter  recovered  the  value  of  the  house  against 
the  insurers  may  distinguish  it  from  the  present."  The 
authorities  stood  thus,  until  the  thne  of  Leeds  v.  Cheetham,^ 
in  which  the  point  was  brought  immediately  under  Sir  J. 
Leach's  consideration.  He  gave  the  following  judgment. 
^With  respect  to  the  equity  which  the  plaintiff  (i.  e.  the  tenant) 
alleges  to  aruie  from  the  defendant's  (i.  e,  the  landlord)  receipt 
of  the  insurance  money,  there  is  no  satis&ctory  principle  to 
support  it.    The  defendant  having  so  contracted  wiUi  the 

>  Amb.  649.   1763.      *  Stede  v.  Wright  cited  in  Dove  ▼•  Sandham,  1  T.  R.  708. 
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plaintiff  as  to  render  himself  liable  to  rebuild  the  outer  work 
of  the  factory  in  case  of  accident  by  fire,  has  very  prudently 
protected  himself  by  insurance  from  the  loss  he  would  other- 
wise have  sustained  by  such  an  accident.  But  upon  what  prin- 
ciple can  it  be,  that  the  plaintiff's  situation  is  to  be  charged 
by  that  precaution  on  the  part  of  the  defendant,  with  which 
the  plaintiff  had  nothing  whatever  to  do  ?  The  plaintiff  has 
sought  his  protection  in  the  covenants  which  he  has  required 
from  the  defendant ;  and  to  those  covenants  must  he  alone 
resort."  This  decision  is  one  of  very  great  importance,  and 
renders  it  necessary  to  insert  in  a  lease  a  specific  covenant  to 
lay  out  the  insurance  money  in  rebuilding,  if  the  tenant  de- 
sires to  have  a  lien  upon  it  secured  to  him. 

The  lien  which  arises  from  the  doctrine  of  marshalling 
assets,  as  respects  creditors  of  different  classes,  is  very  simple 
and  may  be  summed  up  in  the  following  words.  "  Suppose 
there  are  simple  contract  creditors,  and  a  specialty  creditor  ex- 
hausts the  personal  assets;  the  simple  contract  creditor  in  equity 
stands  in  his  place  and  comes  upon  the  real  assets."*  As  re- 
spects legatees,  this  lien  has  been  very  fully  explained  by  Mr. 
Roper.^  But  since  the  publication  of  his  work,  an  impor- 
tant question,  to  which  he  particularly  alludes,  has  been  de- 
cided, and  a  statute  has  been  passed  which  makes  an  essen- 
tial alteration. 

Mr.  Roper  lays  it  down  that,  whenever  an  estate  is  devised 
subject  to  the  payment  of  debts,  or  of  one  or  more  legacies,  or 
both  debts  and  certain  legacies,  the  assets  may  be  marshalled 
to  the  extent  of  the  incumbrance  specifically  laid  upon  the 
land.  The  same  takes  place  if  there  is  a  specific  lien  on  the 
land,  whether  the  land  descends  or  is  devised ;  or  if  there  is 
only  a  general  lien,  and  the  land  descends  ;  not,  however,  if 
there  is  only  a  general  lien,  and  the  land  is  devised.  Then 
comes  the  question,  "  whether  the  assets  will  be  marshalled 
in  favour  of  legatees,  where  the  specific  lien  on  the  real  estate 
is  that  of  a  vendor  in  respect  of  purchase-money  due  to  him 
by  the  testator,  who  was  the  purchaser:  or,  in  other  words, 
whether  the  legatee  of  the  purchaser  has  a  right  to  come 
upon  the  real  estate  for  the  satisfaction  of  his  legacy  to  the 

>  Galton  V.Hancock,  2  Alk.  436.    1741. 
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amount  for  which  the  personal  assets  have  been  applied  in 
payment  of  the  purchase-money,  so  due  by  the  testator  to  the 
vendor." 

The  opinions  adverse  to  the  claim  of  the  legatees  are  to  be 
found  in  Coppin  v.  Coppui,^  and  Pollexfen  v.  Moore.*  Those 
favourable  to  it,  in  Austen  v.  Halsey/'  Trimnerv.  Payne,*  Head- 
ley  V.  Readhead,*  and  Mackreth  v.  Simmons.^  Mr.  Roper'' 
infers  from  the  language  used  in  these  several  cases,  and  from 
the  strength  of  the  different  arguments  on  either  side  of  the 
question,  that  the  assets  may  be  marshalled  in  favour  of  a 
vendor's  lien.  Since  he  wrote,  the  cases  of  Selby  v.  Selby,® 
and  Withe  v.  Henniker,^  have  been  decided.  In  the  former 
case  Sir  J.  Leach  says,  '*  Here  the  question  is  between  the 
devisees  of  the  purchased  estate  and  simple  contract  creditors ; 
and — the  established  rule  being  that  simple  contract  creditors 
are  as  against  a  devisee  to  stand  in  the  place  of  specialty  cre- 
ditors, who  have  exhausted  the  personal  assets,  because  the 
specialty  creditors  had  the  two  funds  of  real  and  personal 
estate  to  resort  to— so  the  simple  contract  creditors  here  are 
entitled  to  stand  in  the  place  of  the  vendor  against  the  de- 
visees, because  the  vendor  has  equally  a  charge  upon  the 
double  fund  of  real  and  personal  estate."  Sir  J.  Leach  con- 
tinued in  the  following  words  :  "  If  the  charge  of  the  vendor 
is  to  be  considered  in -the  same  manner  as  if  it  were  secured 
by  mortgage,  then  a  pecuniary  legatee  would  have  the  same 
benefit  from  the  vendor's  lien  :  it  being  now  the  settled  law 
of  the  Court,  that,  if  the  real  estate  devised  be  subject  to  a 
mortgage  and  the  mortgagee  exhaust  the  pei^sonal  assets,  a 
pecuniary  legatee  shall  stand  in  the  place  of  the  mortgagee 
upon  the  devised  estate.  The  present  case,  however,  does  not 
call  for  a  decision  upon  that  point.  This  dictum  would  cer- 
tainly have  led  to  the  supposition  that  whenever  the  case 
came  for  decision,  the  pecuniary  legatee  would  have  occupied 
the  same  advantageous  position  as  the  simple  contract  cre- 
ditor in  respect  of  the  vendor's  lien.     However,  when  the  point 

<  2  P.  WilL  290.  «  3  Atk.  273. 
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arose  in  Wythe  y.  Henniker^  Sir  John  Leach  took  a  diflfereot 
view  of  it.  In  that  case  Sir  J.  Henniker  bad  purchased  land 
from  Lord  Maynard  for  which  he  had  not  paid  the  entire 
price.  He  devised  one  estate  together  with  the  land  purchased 
from  Lord  Maynard  to  his  eldest  son^  and  aU  his  other  estates 
to  trustees  to  sell  for  payment  of  debts  and  mortgages  and 
other  incumbrances^  and  to  give  the  residue  of  the  proceeds 
to  his  children.  The  question  was^  whether  his  pecuniary 
legatees  were  entitled  to  stand  in  the  place  of  Lord  Maynaid 
in  respect  of  the  lien>  which  he  had  on  the  estate  sold  by  htm, 
so  far  as  the  purchase-money  had  been  paid  out  of  the  per- 
sonal estate.  Selby  v.  Selby^  and  particularly  the  dicttmi 
above  mentioned^  were  quoted  to  his  Honour,  but  hd  decided 
against  the  claim  of  the  pecuniary  legatees.  The  deckicm  and 
the  dictum  can  hardly  be  recoiiciled  ;  but  tli»  point  must  be 
considered  at  any  rate  for  the  present  as  dedded  in  the  n^ 
gative. 

The  statute  to  which  we  just  now  referred,  as  making  such 
an  important  alteration  on  this  subject,  is  the  3  &:  4  Will.  IV. 
G.  KM,  by  which  it  is  enacted  that  the  freehold  and  copyhold 
estates  of  persons  deceased  are  to  be  assets  lor  the  payment 
of  simple  conkact  and  specialty  debts.^  Thus,  between  the 
two  classes  of  debts,  the  question  of  marshalling  is  set  at  rest 
The  question  is  now  confined  to  legatees.  It  is  presumed  that 
the  consumption  of  personal  estate  in  satis&ction  of  sim|de 

1  3  &  4  Will.  IV.  c.  104.  Be  it  eoacted^  &c..  That  from  mH  after  tbfr  paatUDg  of 
this  act,  when  any  person  shall  die  seised  of  or  entitled  to  any  estate  or  interest  in 
lands,  tenementSi  or  hereditaments,  corporeal  ei  incorporeal,  or  other  real  estate, 
whe&er  freehold,  cinstooiaiy  hold,  or  copyhold,  which  he  shall  not  by  bis  ksi  «til 
have  charged  with,  or  devised,  su^ect  to » the  payment  of  his.  debts,,  the  same  shall 
be  assets  to  be  administered  is  Courts  of  Equity  for  the  payment  of  the  just  debts 
of  such  persons,  as  well  debts  due  on  simple  contract  as  on  specialty ;  and  that  the 
heir  OF  heirs-at-law,  customary  heir  or  heirs,  devisee  or  devisees  of  such  debtor, 
shall  be  liable  to  all  the  same  suits  in  9qpji^  at  the  suit  of  aay  of  the  cneifitecs  of 
such  debtor,  whether  creditors  by  simple  contract  oi:  by  specialty,,  as  the  heir  or 
heirs-at-law,  devisee  or  devise«i  of  any  peison  or  persons  who  died  seised  of  ijree- 
hold  estates,  was  or  were  before  the  passing  of  this  act  liable  to  in  respect  of  such 
freehold  estates  at  the  suit  of  creditors  by  specialty,  in  which  the  heirs  were  bound. 
Provided  always,  that  in  the  administration  of  assets  by  Courts  of  Equity,  under 
and  by  virtue  of  this  act,  all  creditors  by  specialty,  in  which  the  heirs  are  bound, 
shall  be  paid  the  full  amount  of  the  debts  due  to  them  before  any  of  the  creditors 
by  simple  contract,  or  by  specialty  in  which  the  heirs  are  npt  bound,  shall  be  paid 
any  part  of  their  demands.'' 
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ccxitract  debts^  will  give  to  legatees  the  same  lien  upon  the 
real  assets  as  they  obtained  before  the  statute  from  specialty 
debts.  Such  seems  to  be  the  immediate  consequence  if  the 
equitable  rule  is  applied^  that  where  one  claimant  has  more 
than  one  fund  to  resort  to,  and  another  claimant  only  one,  the 
former  shall  resort  to  that  fund,  upon  which  the  latter  has  not 
any  lien.* 

Thae  remains  one  other  instance  of  lien  which  we  are  an- 
xious to  mention  on  account  of  the  strong  marks  which  it 
bean  of  equitable  principles.  **  A.  devises  lands  to  B«  on 
condition  to  pay  C.  a  sum  of  money,  and  adds  no  clause 
of  e»ftry ;  this  is  no  cha^e  on  the  estate  to  give  the  legatee 
of  the  jnoney  a  lien  on  the  lands,  but  the  heir-at-law  shall 
enter  aad  take  advantage  of  the  breach  of  the  condition,  and 
yet  in  this  court  he  shall  be  c<«i^^ed  only  as  a  trustee  for 
the  legatee."  These  are  the  words  of  Lord  Hardwicke  in 
Wick  v«  Wick*^  It  is  clear  from  the  last  words  that  the  lien 
of  which  Lord  Hardwicke  speaks  is  a  legal  hen.  If  a  doubt 
V[pon  this  point  remained,  it  would  be  set  at  rest  by  the  ex- 
pressions which  follow  almost  immediately.  ^^  Sure  a  man 
may  by  will  make  an  equitable  as  well  as  a  legal  charge  on 
his  estate,  and  this  Court  will  maintain  it  against  the  heir* 
at-law."  This  then  is  a  lien  created  by  will,  which  has  no 
existeadoe  at  law  for  v^nt  of  a  matter  of  form,  the  clause  of 
entry ;  but  has  existence  in  equity,  because  the  inward  sul>> 
stance  of  the  matter  was,  that  tiie  person  taking  the  land 
should,  firom  its  proceeds,  satisfy  the  l^acy ;  and  ^^  equity^  re- 
gards not  the  outward  form,  but  the  inward  substance  and 
essence  of  the  matter."  There  is  an  obligation  accompanying 
the  hoDid,  and  affecting  the  conscience  of  him  who  possesses 
ity^  precisely  the  kind  of  obligation  which  a  Court  of  equity 
takes  pains  to  enforce  upon  the  well  recognized  principle, 
^  Qui  sen^  commodum,  sentire  debet  et  onus." 

The  doctrine  of  taehing  depends  upon  the  doctrine  of  lien, 
and  mast  therefore  be  noticed,  though  very  briefly.  If  a  third  ^ 
mortgagee  buys  in  the  first  mortgage,  he  acquires  a  title  in 
law,  and  having  equalj  equity,  will,  in  the  language  of  the 

'  Roper  on  Leg.  1,  806.  •  1  Atk.  383,  1739. 

'  Fonbl.  on  Eq.  p.  40.  *  Mad.  £q.  1,  524. 
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cases,  squeeze  out  the  second  mor^agee,  provided  such  third 
mortgagee,  when  he  lent  his  money,  had  no  notice  of  the  second 
mortgage/^  For  the  land  was  in  contemplation  of  the  lender. 
'*  This  is  not  the  ca^  as  to  a  judgment  creditoir,  or  creditor 
by  statute  or  recognizance,  for  he  did  not  advance  bis  money 
on  the  credit  of  the  land."  Here  we  see  the  very  advantageous 
position  of  the  lender,  who  has  a  specific  ben. 

It  will  be  proper  to  refer  here  to  two  or  thre3  cases  in  which 
endeavours  have  been  unsuccessfully  made  to  show  that  a 
lien  has  been  destroyed.  After  the  lapse  of  a  great  number 
of  years;  it  has  been  presumed  that  a  mortgagor  has  conveyed 
the  legal  estate  to  the. mortgagee ;  but  the  Courts  woidd  not 
agree  to  fix  the  number  of  years  according  to  the  periods 
defined  in  the  statute  of  limitations.  They  decided  that,  al- 
though the  creditor  is  deprived  by  the  statute  of  his  action, 
still  he  retains  his  lien.  Mr.  Fonblanque*  sums  up  the  law 
upon  this  subject  in  the  following  words :  *  *'  Where  the  mort- 
gagor has  been  allowed  to  continue  in  possession,  the  mort- 
gage shall,  after  a  length  of  time,  be  presumed  to  have  been 
discharged,  unless  circumstances  can  be  shown  sufficiently 
strong  to  repel  such  presumption ;  as  payment  of  interest,  or 
a  demand  and  promise  to  pay,  &c.  Whitii^  v.  White,  2 
Cox's  Rep.  290.  And  as  equity  will  raise  this  presumption  in 
favour  of  a  mortgagor  in  possession,  h  fortiori,  ought  it  to  be 
presumed  that  the  mortgagor  has  conveyed  or  deserted  his 
equity  of  redemption,  where  the  mortgagee  appears  to  have 
been  in  possession  for  a  great  length  of  time,  twenty  years  or 
upwards,  no  interest  having  been  paid,  nor  any  other  circum- 
stance appearing  from  which  it  can  be  inferred  that  the  mort- 
gage is  still  subject  to  redemption?  The  rule  .of  equity, 
therefore,  is  that  the  equity  of  redemption  shall  be  presumed 
to  be  deserted  by  the  mortgj^or,  after  twenty  years  forfeiture, 
and  possession  taken  by  the  mortgagee,  no  interest  having 
been  paid  in  the  meantime,  unless  the  mortgagor  be  capable 
of  producing  circumstances  to  account  for  his  neglect ;  such 

»  See  Fonbl.  Eq.  1,  333,  (n) ;  also  vol.  ii.  p.  266. 

*  The  statute  4  &  6  W.  &  M.  c.  16,  which  takes  from  a  mortgagor  the  right  df 
redemption,  if  he  afterwards  mortgage  the  same  premises  without  communicating 
by  notice  in  writing  the  prior  incumbrance  to  the  subsequent  mortgagee*  See  Stafibrd 
V.  Selby,  2  Vera.  689  j  Fonb.  Eq.  2, 268. 
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as  imprisonment,  infancy,  COTerturei  or  by  having  been  beyond 
sea,  and  not  having  absconded.  Blewett  v.  Thomas,  2  Yes. 
669 ;  St.  John  v.  Turner,  2  Vern.  418;  Trash  v.  White,  3 
Bro.  C.  R.  289." 

Another  doubt  arose  upon  the  l^:al  rule  by  which  a  lease- 
hold charge  is  made  to  merge  in  a  freehold  estate.  The  rule 
pressed  hard  upon  simple  contract  creditors,  who  had  a  lien 
upon  the  charge  as  a  personal  security,  but  no  lien  upon  the 
freehold  estate.  It  was  determined  that  in  spite  of  Uie  doc- 
trine of  merger,  the  Court  of  Equity  would  preserve  the  lien 
for  the  benefit^  of  simple  contract  creditors  and  infants. 

Another  doubt'  which  has  been  raised,  relates  to  those 
cases,  in  which,  if  a  lien  is  not  allowed  for  the  benefit  of  some 
one,  a  vendor  having  contracted  to  sell  an  estate  and  having 
died  after  the  payment  of  the  purchase-money  but  before  the 
making  of  the  conveyance,  his  representatives  will  be  enabled 
to  retain  the  money  as  well  as  the  estate.  Sir  Edward  Sugden 
puts  the  case  in  these  words  :  '^  A  purchase,  and  the  money 
paid  by  the  purchaser,  who  dies  without  heir  before  any  con- 
veyance." Sir  Edward  Sugden  then  quotes  the  opinion  of  Sir 
Thomas  Clarke,  that  a  lien  arises  for  the  benefit  of  the  per- 
sonal representatives  of  the  purchaser,  but  declares  the  leaning 
of  his  own  opinion  to  be  the  other  way.  He  compares  the 
circmnstances  of  this  case  to  those  of  a  case,  in  which  a  con- 
tract is  made  for  the  sale  of  a  life-annuity,  and  a  specific 
performance  of  the  contract  is  decreed,  although  the  intended 
annuitant  is  dead  before  the  bill  be  filed,  provided  the  con- 
tract was  in  existence  at  his  death.  The  consequence  is  that 
the  lien  would  survive  for  the  benefit  of  the  king  or  of  the 
lord  of  the  fee. 

We  now  come  to  the  question,  how  may  a  lien  be  destroyed? 
A  person  is  supposed  to  have  certain  property  in  his  posses- 
sion, against  which,  while  thus  in  his  possession,  another 
person  has  a  lien.  We  will  first  take  the  instance  of  an  as- 
signed debt.  A.  owed  money  to  B.,  which  for  good  consi- 
deration B.  transferred  to  C.  A.  having  received  notice,  is 
now  bound  both  in  law  and  equity  to  pay  the  money  to  C. 

*  DoDisthorpe  v.  Porter*  2  Eden.  164. 

«  Sagd.  V.  &  P.  283 ;  Boigess  ▼•  Wheaie,  1  Black.  123. 
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Respecting  the  relative  positicm  of  A.  to  C,  it  is  of  no  conr 
sequence  by  what  means  this  obligation  arose*.  That  the  obli^ 
gation  arises  ftom  an  assignment  can  make  no  differenoe. 
The  same  kinds  of  circumstances  which  would  haye<^anceUed 
the  original  debt  from  A.  to  B.^  will  now  caricer  the  trans- 
ferred debt  in  the  obligation  of  A*  to  C.  Eren  if  an  agree- 
ment of  some  kind  were  entered  into  betwee^i  A.  and  B,,  it 
win  amount  to  no  more  than  an  agreement  between  the  debtor 
and  a  third  party  in  the  case  of  a  common  debt;  for  B«  by 
transferring  the  debt  to  C.  has  entirely  parted  with  his 
authority  orer  it,  and  the  obligation  of  A.  to  C  cannot  be  dii- 
minished  or  destroyed  without  the  entiiB  cimeurrence  of  C. 
himself.  If  then  we  purstied  further  thk  part  of  the  sut^eet^ 
we  should  draw  our  readers  into  a  gene^  discussion  upon  the 
extinguishment  of  debts;  we  should  be  obliged  to  enter  opoii 
an  inquiry  when  the  appointment  of  the  debtcn*  to  be  executor^ 
wh«i  a  bequest,  ot  the  acceptance  of  a  third  persixt  a»  fsaxetjf 
will  hare  any  (and  what)  effect,  how  payments  are  to  be  appiCK 
priated,  whether  to  the  oldest  or  to  the  most  onerous  debt^  or 
to  the  debt  of  the  highest  degree :  in  shorty  we  should  involve 
ourselves  in  a  very  \(mg  discussion  of  subjects,  not  belonging 
exchisively  to  lien,  and  so  very  ext^sive  that  they  would  ea- 
gross  the  whole  of  the  Kmits  to  which  we  are  eonfinedr  We 
can  do  no  more  than  venture  a  general  opinion,  that  in  regard 
to  liens  of  this  kind,  they  will  be  extii^uished  by  any  aet 
which  would  extinguish  a  ccwnmon  debt. 

We  will  content  ourselves  with  giving  the  outline  of  a  re- 
cent case  upon  the  extinguishment  of  debts,  and  with  referro^ 
those  of  our  readers  who  are  desirous  to  pursue  the  subjieet 
further,  to  a  more  minute  consideration  of  the  law  contaiDed 
in  it,  and  of  the  cases  referred  to.  Norway/  a  sdiidtor 
of  St.  Columb,  in  Cornwall,  was  indebted  in  two  susis,  one 
of  250;.  and  another  of  200Z.,  taMessis.  Gock»and  BkUulpfa^ 
bankers  of  London.  Norway  received  on  account  o£  Messes. 
Grigg  two  sums,  one  of  15©0/.,  and  another  of  2001.,  which  he 
was  to  pay  into  the  Court  of  Chancery ^  on  iJie  part  of  Mefl«a. 
€Fri^,.  for  the  purchase  of  an  estatCr    He  paid  them  into  a 

*  Grigg  v;  Cocks,  4  Sim.  438« 
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bank  at  Truro,  and  received  two  bills,  one  of  whicb,  finr  10002., 
he  sent  to  Messrs.  Cocks  and  Biddulph  without  making  any 
i^)ecific  appropriation.  Norway  died  soon  afterwaids.  The 
question  was  whether  the  bankers  coold  retain  any  part  of 
the  proceeds  towards  liquidation  of  Norway's  dd>t  to  theu. 
The  Vice  Chancellor  (Kr  L.  Sbadwell)  gives  judgment  to  the 
following  ^fect :  '*  The  questkm  then  is,  whether  in  the  ab- 
sence of  any  agreement  to  the  contrary,  the  bankers  had  not 
at  the  death  of  Norway  a  right  to  repay  themselves  the  2501. 
and  200/.  out  of  the  proceeds  of  the  bill  for  1000/.,  and  to 
ccmsider  themselves  as  his  debtors  for  the  difference  only. 
And  my  opinicMfi  is,  that  at  the  death  of  Norway,  the  bankers 
had  a  right  to  consider  themselves  debtors  to  him  for  the 
whole  amount  of  the  bill ;  and  though  they  might,  at  the 
same  time,  have  kept  a  separate  account  as  to  the  2502.  and 
2002.,  yet  as  there  was  no  agreement  binding  them  to  keep 
those  sums  distinct  from  any  other  monies  that  might  be  paid 
to  them  on  Norway's  account,  they  stood  at  his  death  in  the 
situation  merely  of  persons  who  were  creditors  of  Norway  for 
the  2501.  and  200/.,  and  debtors  to  him  \xi  the  amount  of  the 
'  bill.  The  bankais,  tberefi)re,  at  the  death  of  Norway,  were 
entitled  to  consider  themselves  as  debtots  to  him  Ux  tiie 
balance,  and  as  not  accountable  to  any  other  person*  The 
consequence  is,  that,  as  against  the  bankers,  the  ImU  must  be 
dismissed  with  costs."  Thus  the  lien  of  Messrs.  Grigg  up(m 
the  bill,  which  ought  to  have  been  applied  to  their  purposes, 
was  e^rtinguished  by  the  lien  of  Messrs.  Cocks  and  Kddulph 
upon  its  proceeds,  for  the  satisfaction  of  Norway^s  debt* 

In  Exparte  South'  an  attempt  was  made  to  construe  the 
arrest,  by  the  creditor,  of  the  assignor  of  the  debt  a»  a  waiver 
of  the  claim  against  the  original  debtor.  But  Lord  Eldon 
said,  *^  The  arrest  itself  was  no  waiver :  had  it  been  accom- 
panied by  an  agreement  to  make  no  further  demand  on  the 
assets,  the  effect  might  be  diffef^it;  but  if  it  proceeded  no 
farttia-  than  arrest,  and  there  was  no  other  consideration,  I 
tlrink  that  would  not  be  sij^ci^it." 
The  waiver  of  a  lien  winch  has  been  created  by  an  order 

>3Swti».394.    1818. 
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will  be  explained  by  a  consideration  of  the  circumstances  in 
which  the  several  parties  are  placed.  In  Watson  v.  the  Duke 
of  Wellington,  *  the  question  was  whether  Colonel  Doyle  was 
bound  to  pay  the  plaintiff  according  to  an  order  delivered  by 
Lord  Hastings :  whether,  in  other  words,  he  had  become  trus- 
tee for  payment  to  the  plaintiff  of  the  debt  specified  in  the 
order.  In  Brummell  v.  Macpherson,^  the  real  character  of  an 
army  agent  was  considered,  whether  he  is  an  agent  for  the 
Crown,  or  only  for  the  regiment  which  employs  him.  Fitz- 
gerald V.  Stewart^  was  also  treated  as  a  question  of  agency ; 
whether  Messrs.  Stewart  and  Westmoreland,  being  the  con- 
signees of  certain  property  from  the  West  Indies,  were  bound 
to  use  it  in  satisfying  a  certain  annuity  and  interest.  There 
can,  however,  be  no  magic  in  the  term  "  trustee*'  or  "  agent" 
— whichever  term  is  adopted,  there  exists,  in  the  person  who 
holds  the  property,  an  obligation  to  use  it  for  the  benefit  of  the 
person  in  whose  favour  the  order  is  given.  To  him  the  lien 
was  assigned  by  the  person  who  gave  the  order,  and  it  must 
be  some  similar  transaction,  or  some  expression  of  choice  on 
the  part  of  the  person  who  is,  for  the  present,  beneficially 
entitled,  that  shall  make  an  alteration  in  the  duty  which  the 
receipt  of  the  order,  and  the  agreement  to  abide  by  it,  have 
togetiier  imposed. 

Liens  which  have  arisen  from  agreements,  expressed  or  im- 
plied, form  by  far  the  most  numerous  class.  The  common 
mode  in  which  they  are  destroyed  is  by  an  agreement  to  de- 
stroy them.  In  law,  this  second  agreement  must  be  made  by 
a  document  of  equally  binding  force  with  that  by  which  the  first 
is  testified.  A  deed  must  be  cancelled  by  a  deed.  Equity, 
considering  that  a  man  is  equally  bound  in  conscience  to  fulfil 
his  contract,  whether  he  enters  into  it  with  seal  or  without 
seal,  dispenses  with  this  formality.  The  agreement  must  be 
shown  to  exist,  with  the  concurrence  of  the  parties  interested. 
The  following  cases  will  show  the  kind  of  evidence  that  will 
be  admitted  to  prove  that  the  agreement  exists :  ^  *'  And  if 
there  is  no  agreement  for  the  extinguishment  of  the  lien,  and 
nothing  in  the  transaction  itself  as  evidenced  by  the  insti'U* 

M  R.  &  M.  604.    1830.  *  5  Rass.  281.    1828. 

'2  Sim.  342.    1828.  ^  Winter  ▼.  Adsor,  3  Russ.  492.    1827. 
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ments^  leading  to  a  clear  and  manifest  inference  that  such 
the  intention  of  the  parties,**  the  lien  will  renuun«* 

In  an  old  case  it  was  decided,^  that  a  receipt  on  the  back  of 
a  conveyance,  together  with  a  bond  for  the  amount  oS  the  pur- 
chase money,  amounted  to  a  waiver  of  the  lien.  But  this  case  has 
been  repeatedly  overruled.'  A  covenant  not  to  let  or  underlet 
until  the  money  has  been  pud,  couj^ed  with  the  giving  of  a 
security,  has  been  held  to  be  no  waiver;^  a  note^  or  bill  is  no 
waiver,  though  the  bill  is  accepted^  by  a  third  person.  So 
where  the  purchase-money  was  retained  by  the  purchaser  as 
an  indemnity  against  an  annuity,  and  the  purchaser  covenanted 
to  pay  interest  on  the  part  of  the  estate  which  did  not  yield 
the  annuity,  so  long  as  the  annuity  lasted,  and  afterwards  on 
the  whole,  it  was  hdd  that  there  was  no  waiver.^  But  there 
have  been  many  cases  in  which  the  circumstances  were  such, 
that  an  agreement  to  waive  the  lien  has  been  inferred;  as 
where  the  estate  has  been  re-mortgaged  to  secure  only  a  part 
of  the  purchase-money,  a  waiver  of  lien  as  to  the  rest  has 
been  inferred  :^  and  where  the  lien  has  been  evidently  waived 
for  a  time,  it  has  been  held  to  be  waived,  altogether,  as  where 
stock  was  taken  as  a  security,  and  it  was  agreed  that,  if  at  a 
particular  time  it  did  not  yield  a  certaip  sum,  the  deficiency 
should  be  supplied.^  So,  where  a  purchaser  paid  his  money, 
but  took  a  bond  for  the  suffering  of  a  recovery,  or  the  re-pay- 
ment of  the  money  in  three  years  ;^^  and  where  a  purchaser 
covenanted  to  pay  the  purchase-money  two  years^^  after  he  had 
re-sold  the  premises :  so  a  covenant  to  pay  an  annuity  to  the 

'  Henry  Breaiy,  on  the  marriage  of  his  son,  covenanted  to  settle  upon  him  lands 
of  a  certain  value.  He  died  without  settling  any  particular  lands.  "  The  lord 
keeper,  Wright,  was  of  opinion  that,  although  no  lands  were  mentioned  in  the 
articles,  yet  the  covenant  should  be  a  lien  upon  the  land  whereof  Henry  Breary  was 
seised  at  the  time  of  entering  into  the  covenant,  unlets  he  had  purehated  and  tettled 
other  landt  within  the  time  limited  by  the  articles."  Roundell  v.  Breary,  2  Vem. 
482, 1704. 

*  Fawell  v.  Heelis,  Amb.  724.  '  £x  parte  Parkes,  1  Y.  &  J.  230. 

*  Elliott  v.  Edwards,  3  Bos.  &  Pul.  182. 

*  Hughes  v.  Kearney.  I  Sch.  &  Lef.  136;  Laron  v.  Martins,  3  Atk.  1 ;  Oxen« 
ham  V.  Esdaile,  2.Y.  &  J.  493;  3  Y.  &  J.  26«. 

«  Grant  v.  Shills,  2  V.  &  B.  306.'        ^  Comer  v.  Walkley,  2  Bug.  V.  &  P.  65. 

*  Bond  v.  Kent,  2  Vem.  280.  *  Nairn  v.  Prowse,  6  Yes.  752. 
>*  1  Freeman,  Maynard*s  case. 

^f  £xparteParkes,lG.&J.228;  Sug.  V.  &  P.  2,  69. 


1 10  Doctrine  of  Lien. 

Tendor  has  been  held  a  waiver.*  Mr.  Powell,  on  relriewiag 
all  the  cases  which  apply  to  this  siibjecty  writes  in  the  follow^ 
ing  terms:  '^  Perhaps^  the  best  general  rule  k  that  suggested 
by  the  Master  of  the  Rolls,  in  Nairn  v.  Prowse,  namely,  that 
if  by  allowmg  an  equitable  lien,  the  party  will  have  a  double 
security,  there  the  circumstances  afibrd  evidence  of  an  in- 
tention, that  the  money  on  the  personal  security  should  not 
finrm  a  lien  on  the  estate."  We  confess  that  this  rule  a{>- 
pears  to  us  by  no  means  satis&ctory.  It  would  be  easy  to 
suggest  a  multitude  of  cases,  in  which  a  vendor  might  reason- 
ably desire  to  have  some  security  besides  the  estate  which  be 
sold,  and  would  of  course  be  frustrated  in  his  reasonable  ex-* 
pectation  by  the  strict  application  of  the  rule.  Yet  we  must 
acknoidedge,  that  the  language  used  by  several  judges  in 
cases  of  this  description  shows  that  they  had  a  principle  of 
the  kind  in  view«  We  are,  however,  justified  in  doubting  the 
correctness  of  their  opinions,  when  we  are  able  to  quote  the 
following  general  rule  laid  down  by  Lord  Eldon^  in  Macl;> 
reth  V.  Symmons.  **  The  settled  doctrine,  notwithstanding 
die  case  of  Fawell  v.  Heelis,  is  that,  unless  there  are  circum- 
stances such  as  we  have  been  reasoning  upon,  where  the 
vendor  conveys  without  more,  though  the  consideration* is 
upon  the  face  of  the  instrument  expressed  to  be  paid,  and  by 
a  receipt  indorsed  upon  the  back,  if  it  is  the  simple  case  of  a 
conveyance,  the  money  or  part  of  it  not  being  paid,  as  between 
the  vendor  and  the  vendee,  and  persons  claiming  as  volun>* 
teers,  upon  the  doctrine  of  this  Court,  which,  when  it  is  set* 
led,  has  the  efiect  of  a  contract,  though  perhaps  no  actual 
contract  has  taken  place,  a  lien  shall  prevail ;  in  die  one  case 
for  the  whole  consideration,  in  the  other  for  that  part  of  the 
money  which  was  not  paid,"* 

There  is  one  kind  of  lien  which  seems  to  deserve  especial 
notice  in  this  place,  on  account  of  the  peculiar  mode  m  which 
alone  it  can  be  waived.     We  mean  the  lien  of  a  wife  upon  her 

"  Clarke  y.  Boyle,  3  Sim.  499 ;  Sug.  V.  &  P.  68. 

•  Pow.  Mortg.  1062,  b, 

3  15  Ves.  336.    See  Blackburne  v.  Gregson,  1  Bra.  C.  C.  4t0. 

*  Where  a  lien  is  created  for  a  specific  purpose,  it  ceases  so  seoa  as  th«^  pwpose 
has  been  answered;  for  instance,  "  wher^  a  term  is  raised  for  a  particular  purpose, 
in  pursuance  of  marriage  articles,  when  that  purpose  is  answered  it  shtH  fall  again 
iDto  the  inheritance,"    Fonbl.  Eq.  1,440. 
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4infleit]ed  property*  Mr.  Maddock  defines  it  in  the  following 
words  :^  '^  In  all  cases,  indeed,  where  the  wife  has  a  demand 
in^er  own  right,  and  the  husband  iqpplies  to  the  Court  in  har 
right,  and  there  is  no  agreement  previous  to  the  marriage,  it  is 
an  established  rule,  of  doubt&l  policy  perhaps,  that  the  hus- 
band will  not  be  allowed  to  obtain  his  wife's  fortune  (unless  it 
he  under  9002.,  or  10/.  in  annual  payment,  or  unless  perhaps 
where  the  property  is  small,  and  the  husband  is  a  fineeman  of 
London,)  without  making  a  provision  for  her ;  nor  does  an  in- 
adequate provision  for  her  by  voluntary  settlement  after  mar- 
riagie  vary  the  rule."  Thus  the  Court  of  Equity,  whenever 
called  upon  to  interfere  for  the  establishment  of  the  husband's 
daim,  enforces  her  lien  to  this  extent.  If,  however,  the  wife 
Jieraelf  is  desirous  of  waiving  her  lien,  she  may  do  so  in  one 
way,  and  one  way  only ;  namely,  by  undergoing  an  examina- 
tion by  the  Court,  and  satisfectorily  showing,  that  in  siirrea- 
dering  her  claim  she  is  acting  entirely  of  her  own  firee  will. 
There  is  one  remarkable  case  of  this  kind,  in  which  it  appears 
that  die  wife  persisted  in  her  determination  to  release  the  lien, 
in  spite  of  the  wish  of  her  friends  (reputed,'  erroneously  it  is 
supposed,  trustees  of  her  marriage  settlement,  although  they 
«i^t  perhaps  have  been  trustees  of  a  voluntary  settlement), 
and  die  Court  supported  her  in  her  right  to  make  die  release. 
'We  now  come  to  a  mode  of  barring  liens,  which  is  fetal  to 
diem  from  whatever  events  diey  may  have  arisen,  and  which 
is  marked  by  all  the  most  established  characteristics  of  equi- 
4aMe  princi^e.  We  mean  the  transfer  of  the  property  for  a 
good  consideration  to  a  purchaser  without  notice.  There 
faeii^  no  notice,  the  privity  of  person  is  destroyed,  and  after  a 
good  consideration  has  been  given,  there  can  be  no  pretence 
to  establish  a  {nivity  in  respect  of  the  thing.  Such  a  transfer 
places  the  several  parties  in  this  position.  One  formerly  pos- 
sessed the  property,  and  has  lost  it  through  the  fraud  of  an- 
odier.  A  third  person  possesses  it  now ;  received  it  without 
a  knowledge  of  any  fraud,  and  gave  a  bon&  fide  price  for  it. 
The  loser  then  applies  to  a  court  of  equity.  The  circumstance 
of  there  having  been  firaud  will  not  of  itself  be  a  sufficient 
ground  for  the  interference  of  the  court.     There  must  be 

>  Mad.  £q.  1, 481. 
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something  more ;  one  party  must  have  a  stronger  claim  for  its 
assistance  than  the  other.  "  There^  must  not  only  be  a  con- 
sideration, as  a  motive  for  relief,  but  it  must  be  a  stronger  con- 
sideraticm  than  there  is  on  the  other  side;  for  if  it  was  only 
equal,  then  the  balance  would  incline  neither  way,"  "In 
(Bquali  jure  meliar  est  conditio  possidentis.  Where  equity  is 
equal,  the  law  shall  prevail,  and  he  that  hath  only  a  tide  in 
equity  shall  not  prevail  against  law  and  equity.**^  The  present 
owner  puts  in  a  plea,  of  which  the  effect  is  dius  expressed  by 
Lord  Eldon : — "  I  have^  honestly  and  bon&  fide  paid  for  this 
in  order  to  make  myself  the  owner  of  it ;  and  you  shall  have 
no  information  firom  me  as  to  the  perfection  or  imperfection  of 
my  title,  until  yoii  deliver  me  firom  the  peril,  in  which  you 
state  I  have  placed  myself  in  the  article  of  purchasing  bond 
fide."  Thus  the  equities  are  equal ;  the  Court  of  Chancery 
refuses  to  interfere,  and  the  law  must  prevail. 

The  operation  of  this  principle  will  be  most  clearly  under- 
stood by  our  readers,  if  we  mention  one  or  two  recent  cases  in 
which  it  has  been  very  fully  discussed,  and  carried  perhaps  to 
its  utmost  limit.  We  shall  then  see  where  the  lien  ceases,— 
and  why  it  ceases.  In  Small  v.  Attwood  a  decree  was  made 
to  set  aside  a  contract  on  the  ground  of  wilfiil  misrepresenta- 
tion. A  supplemental  bill  was  then  filed,  with  a  view  to  ob- 
tain possession  of  certain  stock  said  to  be  the  proceeds  of  the 
price  actually  paid  in  the  completion  of  the  contract.  The 
question  there  was,  whether  the  plaintifis  had  a  lieii  upon  the 
stock  in  question.  Lord  Lyiidhiirst  in  the  course  of  his  judg- 
ment uses  the  following  expressions  :* — "  Where  a  contract  is 
fraudulent  and  void,  no  property  delivered  under  that  contract 
passes  firom  the  owner :  the  owner  continues  entitled  to  the 
property."  Having  then  said  that  the  price  was  paid  in  notes, 
alleged  to  have  been  laid  out  in  the  stock,  he  proceeds,  in  the 
following  words,  to  establiish  the  necessary  privity  in  respect 
of  the  stock : — "  The  question  then  will  be,  whether  upon  the 
&cts  of  the  case  as  established  by  the  afiidavits,  this  stock  is 
the  produce  of  those  identical  notes;  at  least,  that  is  one 
question.  Now  the  evidence  i(ppears  to  me  extremely  clear 
up  to  a  certain  point.    The  cheques  were  presented  to  the 

>  Fonbl.  Eq.  i.  351.  *  Foifbl.  £q.  ii.  302. 

3  Walwyn  v.  Lee,  9  Ves.  33, 1803.       « Small  v.  AUwood,  Younge,  635. 1633. 
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house  of  Pole  &  Co,  and  to  the  Bank  of  England,  for  those 
are  the  only  two  casea  to  which  it  is  necessary  to  refer.  Cer- 
tain bank  notes  marked  and  numbered  were  delivered  in  ex- 
change for  those  cheques.  Those  bank  notes  were  delivered 
to  Hammersleys  &  Co.,  and  precisely  the  same  bank  notes 
were  delivered  over  by  if.r.  Attwood  to  Andrews,  Parker  & 
Company,  his  stock-brokers,  in  order  that  they  might  purchase 
stock  with  those  notes.  Sp  that  the  identical  notes,  which, 
by  the  authority  of  the  British  Iron  Company,  were  delivered 
to  Mr.  Attwood,  are  by  him  delivered  to  his  stock-br6ker  that 
he  may  invest  them  in  stock.  The  stock-broker  delivers  them 
to  his  bankers,  Dorrien  &  Company,  and  on  the  same  day 
that  the  money  is  delivered  over  to  Dorrien  &  Company  the 
stock  in  question  is  purchased,  I  should  have  been  of  opi- 
nion, if  this  stock  had  continued  in  die  name  of  Mr.  John 
Attwood,  that  in  this  case  this  court  ought  to  grant  the  in- 
junction. But  the  stock  has  not  continued  in  his  name.  .  He 
has  transferred  the  stock  to  Mrs.  Phoebe.  Attwood.  It  is  stated 
in  the  bill,  and  it  is  stated  in  the  affidavits  by  the  parties 
making  the  affidavits,  that  they  believe  that  there  was  no  con- 
sideration, and  they  advert  to  the  particular  time  when  that 
transfer  took  place,  namely,  in  August,  1831,  when  the  cause 
was  ripe  for  hearing ;  they  advert  to  the  circumstance  of  the 
power  of  attorney  given  to  Mr.  Attwood  to  receive  the  divi- 
dends, although  the  stock  had  been  transferred  by  him  to 
Mrs.  Phoebe  Attwood,  and  they  advert  also  to  the  fact  of  that 
power  of  attorney  having  been  revoked  in  the  latter  part  of 
the  month  of  July,  in  this  year,  when  the  court  had  intimated 
its  intention  of  shortly  giving  judgment.  Those  circumstances 
are  insisted  upon,  and  the  parties  add  their  belief,  that  though 
this  stock  was  transferred  to  Mrs.  Phoabe  Attwood,  it  still 
continued  the  property  of  Mr.  Attwood,  and  that  Mrs.  Phoebe 
Attwood  was  a  trustee  for  him.  No  affidavit  is  made  upon 
the  other  side.  They  had  the  power  of  stating  that  this  was 
a  transaction  between  Mr.  Attwood  and  Mra^  Phoebe  Attwood 
for  a  valuable  consideration.  They  have  wt  done  so,  and 
sitting  here  as  if  I  were  acting  as  a  juryman,  I  should  come 
to  the  conclusion  that  the  stock  still  continues  the  property  of 
Mr.  John  Attwood,  and  that,  therefore,  this  injunction  ought 
to  be  granted."    In  this  case,  then,  the  privity  in  respect  of 

VOL.  XVI-  I 
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the  property  was  established,  even  through  the  train  of  circum- 
stances which  had  intervened.  In  Cator  v.  Pembroke,^  it  was 
not  established ;  and  if  that  case  is  examined,  it  will  be  found 
to  differ  from  Attwood  v.  Small  in  this  respect,  that  the  divi- 
dends of  stock  purchased  with  the  purchase-money  had  been 
sold  for  good  consideration.  Thus  this  kind  of  privity  was 
destroyed,  the  equities  were  equal,  and  Lord  Thurlow  refused 
to  interfere. 

The  case  of  Whitbread  v.  Jordan  will  be  useftd  in  showing 
the  extent  that  the  court  will  go,  in  tracing  the  privity  of 
person.  The  bill  was  filed  to  establish  a  lien  upon  certain 
copyhold  premises,  of  which  the  copy  of  court  roll  had  been 
deposited  with  a  view  to  constitute  an  eqiikable  mortgage  by 
deposit  The  question  turned  upon  the  notice  by  which  the 
privity  of  person  was  to  be  established.  Baron  Alderson,  in 
the  course  of  his  judgment,  made  the  following  observations : — 
**  If  indeed  by  notice  be  meant  actual  notice,  there  is  no  proof 
of  any  such  actual  notice  brought  home  to  him.  But  the 
cases  establish  that  constructive  notice  is  enough*  If,  for  in- 
stance, a  party  having  knowledge  of  a  deposit  avoids  aaking 
the  circumstances  under  which  such  deposit  was  made,  the 
court  may  reasonably  infer  that  he  omitted  to  do  so  in  order 
to  avoid  having  express  notice;  and  they  will  in  that  case 
hold  it  equivalent  to  express  notice :  that  was  the  case  of 
Birch  V.  Ellames.  On  the  other  hand,  the  mere  fact  of  the 
deeds  not  being  forthcoming  was  held  in  Plumbe  v.  Fluitt 
not  sufficient,  if  unaccompanied  by  other,  circumstances  to 
raise  such  a  conclusion.  But  I  apprehend  that  when  a  party, 
having  knowledge  of  such  facts  as  would  lead  any  honest  man 
using  ordinary  caution  to  make  further  inquiries,  does  not 
make,  but  on  the  contrary  studiously  avoids  making,  such  ob-^ 
vious  inquiries,  he  must  be  taken  to  have' notice  of  those  fiu:t8 
which,  if  he  had  used  such  ordinary  diligence,  he  would 
readily  have  ascertained.  He  is  not,  indeed,  bound  to  use  ex-^ 
traordinary  circumspection ;  nor,  on  the  other  hand,  do  I  ap- 
prehend it  to  be  necessary  to  make  out  express  fraud  on  Ms 
part.  If  he  be  grossly  negligent  in  omitting  to  inquire,  it  is  at 
all  events  quite  sufficient  to  fix  him  with  notice ;  for,  as  it  is 

» I  Bro.  c.  C.  310, 
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irell  laid  down  in  1  Eq.  Cases  Abridged,  831,  pi.  7,  the  pur- 
chaser,  who  cannot  make  out  a  title  but  by  a  deed  which  leads 
him  to  another  {act,  shall  be  presumed  cognizant  thereof,  6x 
k  is  erassa  negligentia  that  he  sought  not  after  it  Now  what 
are  the  facts  here  V*  Then  after  commenting  upon  the  circum- 
stances of  the  case,  he  uses  the  following  words: — ^*  Upon  the 
whole,  I  think,  this  is  such  gross  negligence  as  would  be  a 
cloak  for  fraud,  if  permitted,  and  that  it  must  be  held  to 
amount  to  constructive  notice  to  the  defendant  Boulnois  of  the 
prior  equitable  mortgage.^*'  It  is  clear,  that,  if  in  this  case 
there  had  been  no  circumstances  establishing  a  constructiTe 
notice,  the  court  would  have  established  the  claim  of  Boul- 


nois. 


£ 


No  rule  can  be  more  strictly  just  than  that  the  existence  of 
the  lien  should  depend  upon  these  two  criteria.  If  the  pur- 
chaser has  received  notice,  he  has,  with  his  eyes  open,  given  a 
price  for  a  property  subject  to  certain  liabilities.  In  enforcing 
those  liabilities  the  Court  does  but  promote  the  fulfilment  of 
the  contract.  If  he.has  given  no  consideration,  he  is  but  com- 
pelled to  surrender  a  property  for  which  he  made  no  sacrifice, 
so  that  upon  the  whole  transaction  he  has  neither  lost  nor 
gained.  Yet,  with  respect  to  the  consideration,  we  suggest  it 
as  a  fit  matter  of  inquiry,  for  all  who  investigate  the  principle 
on  which  our  equitable  jurisdiction  is  founded,  that  the  ques- 
tion is  not  one  of  mere  value  received  by  him  who  makes  a 
promise,  but  that  the  value  is  regarded  as  an  indication  of  his 
gtate  of  mind  at  the  time  of  making  it.  Apromise,  although 
Sn:^  no  value  received,  was  not  a  nudum  pactum  in  the  civil 
law,  if  ii  was  made  with  due  solemnity.  Even  at  the  common 
law  a  deed,  on^aucoount  of  its  solemnity,  imports  a  considera- 
tion. A  Court  of  Equity  following  up  the  doctrine  of  the  civil 
law,  requires,  as  a  ground  for  its  interference,  that  the  under- 
takings shall  have  been  entered  into  with  a  foil  knowledge  of 
its  nature  and  eSbet,  not  unwarily.  The  Court  requires  that 
there  ^all  have  been  consideration  in  the  popular  sense  of 
Ifae  word.  In  that  case,  and  in  that  case  only,  the  conscience 
is  affected.    The  Court  assumes  that  where  a  man  has  made 

>  Sug.  V.  and  P.  283  ;  Burgess  v.  Wheate,  1  Black.  123. 
3  8ee  idso  Snuth  v.  Smith,  3  C.  M.  &  R.  351 ,  1833. 
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a  bargain  for  an  equivalent,  he  has  acted  with  his  eyes  open, 
that  he  has  not  been  taken  by  surprise,  and  that  in  raising  an 
expectation  in  others,  he  has  understood  the  obligation  to 
which  he  has  himself  been  submitting.^  If,  under  these  cir- 
cumstances, he  refiises  to  satisfy  the  expectation,  the  Court  of 
Equity  interferes  because  of  the  weakness  of  his  conscience, 
and  compels  him  to  be,  as  he  ought  to  have  been  without 
compulsion,  one  "  who  sweareth  unto  his  neighbour  and  dis- 
appointeth  him  not." 

There  are  cases  in  which  lien,  having  been  destroyed,  is 
afterwards  restored.  "  A  trust  ^  is  revived  by  a  repurchase  of 
the  trustee  although  a  fine  passed ;  for  it  being  but  a  convey- 
ance, it  did  not  extinguish  or  separate  the  trust,  but  trans- 
ferred both  together,  and  in  the  gift  of  the  land,  he  gives  all 
the  interests  and  demands  by  reason  of  the  land.  And  so 
where  a  man  wrongfully  possesses  himself  of  my  goods,  and 
sells  them  in  a  market  overt;  if  he  afterwards  buys  these 
goods  again,  I  may  seize  them  in  his  custody."  In  this  case 
he  purchases  for  a  good  consideration,  but  with  notice. 
.  It  is  easy  to  see  what  assistance  the  doctrine  of  lien  sup- 
plies in  checking  firaudulent  sales  of  landed  property.  The 
purchaser,  under  such  circumstances,  can  never  realize  what 
he  has  obtained.  If  he  does  not  show  a  title,  he  can  obtain  no 
consideration  for  want  of  title  :  if  he  does,  he  cannot  obtain.it 
on  account  of  the  flaw.  For  the  same  reason,  the  person 
whom  he  has  deceived  has  still  a  lien  upon  the  property  and. a 
pledge  for  compensation  as  soon  as  he  discovers  the  firaud.  It 
is  the  ready  access  to  the  crucible  or  the  immediate  vicinity  of 
the  receiver,  which  encourages  the  criminal  to  commit  larceny. 
When  a  fraud  has  been  committed,  the  Court  of  Equity  attaches 
a  lien  upon  the  property  acquired  by  it,  follows  it  to  the  very 
crucible,  and  seizes  it  in  the  hands  of  the  receiver:  thus ; the 
Court  causes  discouragement  to  fraud,  and  gives  ample  remedy 
to  the  persons  who  have  been  defrauded.  Indeed  it  may  be 
said,  that  of  all  the  doctrines  of  the  Court  of  Equity  no  one 
more  fully  illustrates  its  general  character  than  the  doctrine  of 
lien.  A  husband  prays  for  a  legacy  bequeathed  to  ■  his  wife : 
but  the  wife  has  a  lien  upon  it  for  a  settlement  in  favour  of 

1  See  Fonbl.  vol.  i.  342,  346, 350 ;  vol.  ii.  26, 144, 149 ;  2  Eq.  C.  Ab.  55. 
>  2  Fonbl.  £q.  154. 
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herself.  The  vendor  seeks  to  set  aside  a  sale,  or  a  mortgagor 
to  redeem  a  mortgage ;  the  relief  may  be  granted  in  both  in- 
stances, yet  the  Court  will  pay  attention  to  the  claims  of  all 
parties,  and  will  give  to  the  mortgagee  in  one  case,  and  in  the 
other  to  the  purchaser,  a  lien  upon  the  property  in  question 
for  the  expenses  incurred  in  its  permanent  improvement.  The 
lord  of  the  soil  claims  land  upon  which  buildings  have  been 
made,  or  other  improvements  have  taken  place,  while  he  has 
remained  passive.  The  Court  of  Equity  will  not  deny  to  him 
the  establishment  of  his  legal  rights  except  under  very  extra- 
ordinary circumstances,  but  will  always  enforce  a  fit  compensa- 
tion for  the  outlay  which  has  taken  place.  "  Thus,  he  that 
will  have  equity  to  help,  where  the  law  cannot,  shall  do  equity 
to  the  party  against  whom  he  seeks  to  be  relieved.*" 

A  Court  of  Law  says,  fulfil  your  promise.  Courts  of  Equity 
do  not  assume  the  right  of  controlling  the  rule  of  law,  where 
the  rule  of  law  embraces  all  the  circumstances  of  the  case ; 
but  where  any  particular  case  involves  circumstances  to  which 
the  frainers  of  the  rule  do  not  appear  to  have  adverted,  and 
which,  therefore,  could  not  be  made  available  in  a  Court  of 
Law,  there  Courts  of  Equity  will  interpose  for  the  purpose  of 
^ving  to  such  circumstances  the  efiect  to  which  they  may  be 
equitably  entitled."*  Thus,  the  language  which  Courts  of 
Equity  adopt,  is  firamed  upon  more  comprehensive  principles 
than  diose  which  prevail  in  Courts  of  Law.  Courts  of  Equity 
require  a  man  to  act  fairly  according  to  the  position  in  which 
he  has  knowingly  placed  himself.  Looking  to  all  the  circum- 
stances of  the  case,  they  strive  to  settle  all  the  rights  and  rela^ 
tions  of  the  parties,  as  a  good  man  would  settle  them  in  the 
exercise  of  his  discretion,  and  to  act,  so  fiur  as  it  is  possible, 
upon  the  same  principles  which  preceding  judges  have  already 
applied  to  similar  circumstances.  Thus,  they  blend  the  two 
greatest  advantages  which  can  attend  a  Court  of  justice, — uni- 
formity of  system,  and,  at  the  same  time,  a  ready  adaptation  to 
the  circumstances  of  each  individual  case. 

We  are  well  aware  that  we  have  left  untouched  a  large  portion 
of  the  doctrines  relating  to  lien,  but  we  have  already  exceeded 

«  Fonbl.  Eq.  1.  272.  •  Fonbl.  Eq.  i.  377. 
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the  limits  within  which  we  had  intended  to  confine  oursehes. 
AH  that  we  have  ventured  to  attempt  has  been,  to  mention  the 
outUne  of  the  doctrine  of  lien,  and  to  adduce  such  authorities  as 
will  support  the  view  which  we  take.  It  seems  to  us  that  the 
doctrine  may  be  very  briefly  summed  up.  In  order  to  est^ 
blish  a  lien,  a  connexion  or  privity  must  be  proved  to  exist 
between  the  person  who  holds  the  property  and  the  person 
who  claims  the  lien,  and  this  privity  must  be  proved  to  be  in 
respect  of  the  property  in  question.  Whether  an  assignment 
of  a  debt,  or  an  order  to  pay  money  or  transfer  goods,  or 
some  expressed  or  implied  agreement,  has  produced  such  a 
privity,  the  point  to  be  established  is  always  the  same;  The 
next  point  of  inquiry  is,  whether  any  event  has  occurred  by 
which  the  lien  has  been  waived  or  destroyed.  All  the  circum* 
stances  by  which  this  may  have  happened  seem  to  us  to 
class  themselves  under  two  heads;  either  something  has 
taken  place  amounting  to  a  new  agreement,  or  else  this  pro- 
perty  has  passed  into  the  hands  of  a  third  person  who  has  paid 
a  good  consideration  for  it,  and  received  it  vrithout  notice  of 
its  liabilities.  If  he  has. paid  no  consideration,  he  will  not,  on 
the  whole  transaction,  have  suffered  any  loss  when  called  upon 
to  satisfy  the  lien  out  of  property  which  has  cost  him  nothing; 
if  he  has  had  notice,  he  has  willingly  placed  himself  under  a 
liability  which  it  can  be  no  hardship  to  require  him  to  satisfy. 
But  if  he  has  had  no  notice,  and  has  paid  a  good  considera^ 
tion,  there  can  be  no  pretence  for  asserting  that  he  has  under- 
taken  the  liability,  or  for  assuming  any  privity  at  all  to  exist 
between  him  and  the  claimant  of  the  Hen ;  and  therefore  jiHk 
tice  will  not  be  done  to  him  if  he  be  not  left  in  the  peaceable 
possession  of  the  property  which  he  has  acquired  in  perfect 
innocence. 
C. 
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(continued,) 

The  third  and  last  head  of  obligations  arising  out  of  the  con- 
tract of  afireightment  concerns  the  payment  of  the  charges; 
and  of  these^  freight,  as  the  most  important,  first  claims  atten- 
tion. 

Freight,  which,  in  its  proper  acceptation,  is  the  compens^- 
fion  payable  to  the  ship-owner  for  the  carriage  of  goods,  is 
also,  as  we  have  said,  used  to  denote  the  hire  of  a  chartered 
iressel,  and  in  what  follows  is  to  be  understood  as  having  both 
or  either  of  these  significations,  as  the  context  may  require. 

An  undertaking  on  the  part  of  the  shipper  or  charterer  to  pay 
freight  hr  the  use  of  the  vessel  or  the  services  of  the  owner 
at  a  carrier,  would  be  implied  by  law  from  the  fact  of  enjoy- 
ment, without  express  stipulation.  It  is,  however,  always  men-^ 
tioned  in  the  bill  of  lading,  unless  it  be  intended  that  none 
sbould  be  payable,  and  is  carefiilly  provided  for  in  the  charter- 
party,  where  one  exists.  In  the  latter  document,  indeed,  not 
cmly  the  rate,  but  the  mode,  time  and  place  of  payment,  are 
usually  set  forth  with  much  particularity ;  and  as  the  terms  in 
all  theae  respects  admit  of  great  variety,  it  will  readily  be  sup- 
posed that  firequent  questions  arise  as  to  the  import  and  efiect 
of  the  stipulations.  In  tbe  bill  of  lading  the  obligation  as^ 
susies  rather  the  form  of  a  condition  annexed  to  the  delivery, 
than  of  an  engagement  in  terms  on  the  part  of  the  merchant; 
the  master,  as  will  be  seen  by  reference  to  the  formula  already 
given,  acknowledging  thereby  the  receipt  of  the  goods  on 
board  to  be  carried  to  a  certain  destination,  and  there  deli- 
verod  to  £•  F.,  or  his  assigns,  "  he  or  they  paying  freight  for 
the  same;"  so  that  in  strictness,  perhaps,'  the  legal  effect  of 
the  instrmaient  would  be  no  more  than  this — that  the  payment 
of  the  fireight  being  a  concurrent  act  to  be  performed  by  the 
merchaat,  tbe  master  would  not  be  bound  to  deliver  without 
foch  payment ;  but  that  after  actual  delivery  no  action  would 
lie  for  ihe  fineight  directly  upon  the  instrument,  there  being 
so  direcA  undertaJdiig  to  pay  it  But  inasmuch  as  the  law,  as 
we  have  said,  would  infer  a  promise  to  pay  some  freight,  and 
as  the  understan^Qg  of  the  parties  as  to  the  terms  of  payment 
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appears  upon  the  document  given  by  tlie  one  and  accepted  by 
the  other^  the  obligation  to  pay  freight  may  practically  be  re- 
g^ded  as  resting  in  all  cases  upon  an  express  engagement 

In  investigating  the  nature  and  consequences  of  this  engage- 
ment^ it  will  be  convenient  to  consider,  1st,  the  several  modes 
in  which  freight  is  usually  reserved  ;  ^ly^  when  it  is  earned 
either  wholly  or  in  part;  3dly,  by  whom  and  to  whom  it  is 
payable;  and,  4thly,  the  means  of  procuring  or  enforcing 
payment. 

First,  In  all  contracts  of  affireightment  the  rate  of  irdght  is 
fixed  either  at  a  gross  sum  for  the  use  of  the  whole  or  part  of 
the  vessel,  or  with  reference  to  the  term  of  service,  or  by  the 
tonnage  of  the  vessel,  or  by  the  weight,  measure,  or  tale  of 
the  goods  to  be  carried.  Of  these  modes  of  reservation,  the 
three  first  are  usually  embodied  in  a  charter-party;  the  last  is 
the  ordinary  mode  in  general  shipmentis,  and  is  not  unfire« 
quently  found  in  charter-parties,  with  the  addition  of  a  cove- 
nant by  the  charterer  to  load  a  fiill  and  complete  cargo. 

In  determining  the  amount  of  fi*eight  payable  upon  the 
reservation  of  a  gross  sum,  or  for  a  time  certain,  few  difficulties 
can  arise.  Provision  is  commonly  made  in  the  charter-party 
for  the  possible  detention  of  the  vessel  beyond  the  term  speci- 
fied, and  in  the  absence  of  such  provision,  the  proper  measure 
of  compensation,  it  is  apprehended,  would  be  the  current  rale 
of  freight  at  the  period  when  the  term  expired. 

When  the  reservation  is  indefinite,  that  is  to  say,  so  much 
per  month  or  week,  for  so  long  as  the  service  may  continue,  the 
computation  begins,  when  not  otherwise  expressed,  fi*om  the 
day  on  which  the  vessel  commences  her  voyage,  and  continues 
to  run  until  the  completion  of  the  stipulated  service ;  so  that 
the  period,  however  long,  employed  in  repairs  rendered  neces- 
sary by  stress  of  weather  on  the  voyage,  the  interval  between 
capture  and  recapture,  the  duration  of  an  embargo,  and  the 
like,  where  the  detention  is  in  no  respect  imputable  to  the 
fault  of  the  owner  or  those  in  his  employ,  and  the  service  is 
ultimately  performed,  are  severally. included  in  the  reckoning 
of  the  time  for  which  the  freight  is  payable.*  In  short,  under 
this  form  of  reservation,  the  risk  of  the  greater  or  less  dura- 

*  H«v«lock  V.  GeddeSf  10  East,  666  >  Ripley  v.  Scaife,  6  B<  &  C.  167, 
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tion  of  the  voyage  falk  upon  the  merchant,  whereas  in  all  the 
other  modes  it  rests  with  the  owner. .  As  in  other  mercan- 
tile contracts,  so  in  this  the  term  ''  month"  signifies  a  calendar, 
not  a  lunar  month ;  ^  and  if  it  be  intended  that  payment  shall 
be  made  for  a  fractional  part  of  a  month,  it  must  be  expressly 
so  stated  in  the  contract. 

When  the  rate  is  upon  the  tonnage  of  the  vessel,  the  amount, 
as  has  been  intimated  in  a  former  place,  must  be  calcidated 
upon  the  actual  capacity,  without  regard  to  the  general  descrip- 
tion either  in  the  charter-party  or  the  register.^ 

When  the  weight,  measure,  or  tale  of  the  cargo  determines 
die  rate,  the  amount  payable  is  generally  ascertained  by  refer- 
ence to  the  quantities  declared  in  the  bills  of  lading,'  but  in  the 
West  India  trade  the  fireight  of  sugar  and  molasses  is  regu- 
lated by  the  weight  of  the  casks  at  the  port  of  delivery,  so  as 
to  cast  the  loss  by  leakage  upon  the  ship-owner.^ 

In  charter-j>arties  it  is  usual,  and  in  bills  of  lading  hot  un- 
common, to  specify  the  time  and  place  of  payment;  and  stipu- 
lations are  frequently  introduced  for  an  advance  or  part 
pajnnent  before  any  freight  has  been  earned.  Sometimes, 
indeed,  the  whole  remuneration  is  paid,  or  agreed  to  be  paid, 
on  the  shipment  of  the  goods ;  but  in  such  case  it  is  to  be  re- 
garded rather  as  a  compensation  to  the  owner  for  taking  the 
goods  on  board  to  be  carried^  than  as  freight,  properly  so 
called,  for  the  actual  carriage,  and  it  has  accordingly  been  de- 
cided that  a  sum  so  promised  cannot  in  a  Court  of  Law  be  sued 
for  by  the  name  and  designation  of  fireight  simply.^  There  is, 

>  Jolly  T.  Young,  1  Esp.  N.  P.  C.  186. 

>  Hunter  t.  Fry,  2  B.  &  A.  421. 

*  In  a  bill  of  lading  dated  at  Dantzic,  tlie  goods  wwe  deicribed  at  100  lasto  of 
wbeat  in  2092  bags,  and  tbe  freight  was  to  be  at  so  much  per  laH,  It  did  not  ap- 
pear tbat  the  wheat  had  been  actnally  measnied,  and  tbe  Dantzie  last  being  larger 
than  the  English,  a  question  arose  as  to  the  amount  of  fieight  payable.  The 
Court,  however,  held  that  the  bill  of  lading  was  conclosive  between  the  parties, 
and  that  the  specified  number  of  bags  must  be  taken  as  containing  100  lasts ; 
Bf  olloy  T.  Living,  4  Taunt  102.  Where  the  freighter,  having  covenanted  to  pay 
freight  on  skins  by  the  pound  net  weight  at  the  king's  beam,  objeeted  to  pay  on  the 
outside  skins  which  served  as  wrappers.  Lord  Ellenboioogh  treated  the  objection  as 
piepoBteious,  the  outsideskins  being unqfoestioiiably  part  of  the  cargo ;  KoorMmv. 
Page,  4Campb*103« 

«  Ab.onai.286. 

•  Blakey  t.  Dickson,  2  Boa.  &  PuL  321 « 
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however,  no  doubt  that  a  sum  stipulated  to  be  paid  on  the 
shipment  may,  by  a  proper  descriptioni  be  recovered  in  an 
action,  when  the  intention  of  the  parties  so  to  stipulate  is 
made  apparent,,  as  in  the  following  cafie  :-^  A  vessel  was  lost  on 
a  voyage  from  London  to  the  Cape  of  Good  Hope  before  any 
freight  earned.  An  action,  however,  was  brought  by  the 
owner  agwnst  the  shipper,  allying  that  in  consideration  of  his 
reodving  thcf  goods  on  board,  the  defendant  undertook  to  -paf 
a  certain  sum  on  the  shipment.  The  bill  of  lading  imparted 
that  the  freight  had  been  paid  in  London,  and  there  was  the 
additional  evidence  of  the  broker,  that  in  making  the  contract 
the  defendant  was  expressly  told  that  the  rate  of  freight  was 
5/.  if  paid  in  London,  and  7/.  if  paid  at  the  Cape;  that  he 
chose  the  former,  and  that  when  called  upon  for  paym^it  soon 
after  the  departure  of  the  vessel,  he  promised  to  pay  on  the 
following  Monday.  Upon  these  facts  the  jury  found  a  verdict 
fpr  the  plaintiff,  on  the  ground  that  by  the  agreement  the  pay- 
ment was  to  be  absolute  upon  the  shipment  of  the  goods,  and 
the  Court,  updn  a  review  of  the  case,  unhesitatingly  confirmed 
the  verdict^ 

In  a  former  instance  a  like  attempt  had  been  made,  but 
upon  very  slender  grounds,  and  therefore  unwccessiully.  The 
vessel  was  lost  on  the  voyage  out  from  London  to  Lisbon,  and 
no  freight  earned.  Nevertheless  the  owner,  as  in  the  other 
case,  brought  his  action  upon  a  like  allegation,  that  the  de- 
foidant  undertook  to  pay  on  the  shipment.  But  as  the  only 
evidence  to. support  the  all^ation  was  the  expression  in  the 
bills  of  lading,  which  in  some  ran*  thus, — "  freight  for  the 
said  goods  being  paid  in  London,"  and  in  others  thus, — **  tiie 
shippers  paying  freight  for  the  said  goods  in  London,"  Lord 
Ellenborough  held  that  the  words  "  in  London"  must  be  con- 
sidered as  intended  to  designate  the  place  of  payment,,  not  the 
Hmef  tmA  by  no  means,  therefore,  as  dispensing  with  the  per- 
formance of  the  voyage ;  adding,  emphatically,  that  **  if  the 
defendants  had  paid  the  freight  upon  the  shipment  of  the 
goods  they  might  have  recovered  every  p^my  oi  it  back 
i^in.^" 

These  are  simple  cases,  but  in  the  more  complicated  pr<^ 

1  Andrew  v.  Moorhouse,  5  Taunt  435. 
*  Maahiter  v*  BuUer,  1  Campb,  84. 
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visions  of  a  charter-party  the  character  to  be  assigned  to  a 
payment  in  advance  is  a  question  not  always  admitting  of  so 
easy  a  solution.  It  is  a  rule  of  the  English  maritime  law,  that  a 
payment  made  beforehand  in  respect  affreight  cannot  be  reoo** 
vered  back,  even  though  by  reason  of  the  loss  of  the  vessel  no 
fir^ht  be  subsequently  earned.  On  the  other  hand,  it  is  by 
no  means  uncommon  for  the  freighter  to  make  advances  to  the 
shipowner  before  or  in  the  course  of  the  voyage  in  aid  of  the 
expenses  to  which  the  latter  is  necessafily  subject;^  and  for 
such  advances  he  is,  of  course,  entitled  to  be  reimbursed. 
Occasionally,  therefore,  it  becomes  a  controversy  whether  tht 
sum  advanced  is  to  be  considered  as  a  loan,  or  as  a  part  pay<- 
ment  by  anticipation  of  the  freight ;  and  although  upon  a  ques- 
tion of  construction  merely  no  general  criterion  can  be  laid 
down,  yet  the  cases  in  which  the  point  has  arisen  may  be 
uselBcd  for  illustration  and  guidance. 

By  charter-party  between  the  master  and  freighter  upon  a 
voyage  from  Liverpool  to  Maranham,  and  from  thence  back 
to  Liverpool,  it  was,  among  other  things,  covenanted  that  the 
freighter  should  pay  ''  for  the  freight  and  hire  of  the  vessel  on 
the  said  voydge  from  Liverpool  to  Maranham  ISO/.  British 
sterling ;  and  from  Maranham  to  Liverpool  at  and  after  the 
rate  of  2j€l.  British  sterling  per  pound  weight  for  each  and 
every  pound  of  cotton  which  should  be  delivered  at  the  King's 
Beam  in  Liverpool ;  such  freight  to  be  paid  as  follows,  viz. 
1202.  for  freight  of  the  outward  cargo  to  Maranham,  and  a$ 
mmch  cash  as  might  be  fpund  necessary  for  the  vesseVs  di^- 
bvrsements  in  Maranhmnf  to  be  advofneed  by  the  freightetf 
his  agents  or  assigns  to  the  master  when  required,  free  from 
interest  and  cc»nmission,  &c.,  and  the  residue  of  such  freight 
to  be  paid  on  the  delivery  of  the  cargo  in  Liverpool,  in  good 
and  aj^toved  bills  on  London,  not  exceeding  three  months^ 
date/'  The  vessel  arrived  at  Maranham ;  the  1902.  for  the 
voyage  out  was  paid,  and  a  further  sum  of  192Z.  advanced  to 
the  master  at  Maranham  for  the  necessary  disbursements  of 
the  vessel  thare.  On  her  return  home  the  ship  was  captured, 
and  the  goods  lost,  whereupon  the  freighter  brought  an  actiott 
to  recover  back  this  sum  of  19SZ.,  msisting  that  it  was  a  loan, 

^  The  freighter  frequt&Uy*  and  indeed  generdly,  has  an  i^;ent  at  the  out-port ; 
the  owner  seldom  has. 
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and  riot  a  part  payment  in  liquidation  of  the  homeward  freight* 
The  Court,  however,  decided  against  the  claim,  upon  grounds 
thus  stated  by  Lord  Ellenborough:  "  I  agree  that  if  the  char- 
ter-party does  not  import  that  this  was  to  be  a  payment  in  ad- 
vance specifically  of  fireight,  the  result  would  be  as -contended 
for.  But,  in  the  first  place,  the  advance  is  to  be  made  firee  of 
interest  and  commission,  which  shows  it  not  to  have  been  in- 
.  tended  as  a  loan ;  for  if  a  loan,  why  should  not  interest  and 
commission  be  paid  for  it?*  In  the  next  place,  the  word 
*  residue'  imports  that  it  is  freight  that  was  to  be  partially 
advanced,  of  which  the  remainder  only  was  to  abide  the  usual 
risk  which  the  law  casts  upon  the  earning  of  the  fii^ight,  that 
is,  the  conveyance  of  the  cargo  to  its  place  of  destination. 
There'can  be  no  doubt  that  by  the  agreement  of  the  parties 
the  pa3rment  of  freight  may  be  exempted  from  that  risk.  I 
read  the  covenant  as  if  it  were  that  120Z.  should  be  paid  to 
the  defendant  for  outward  fireight  at  Maranham,  that  as  much 
riiore  as  might  be  necessary  for  the  ship's  disbursement  should 
be  advanced  by  way  of  freight,  and  that  the  residue  should 
remain  subject  to  the  contingency  of  the  ship's  arrival  and  de« 
livery  of  the  goods  at  their  place  of  destination."* 
'  In  Manfield  v.  Maitland,'  the  charter-party,  after  specifying 
the  rate  of  freight,  and  providing  that  one  half  should  be  paid 
on  delivery,  and  the  remainder  by  bill  on  London  at  four 
months'  date,  contained  the  following  stipulation : — "  The 
captain  to  be  supplied  with  cash  for  the  ship's  use."  An  ad- 
vance was  accordingly  made  to  the.  captain  by  a  bill  on  the 
plaintifis  for  219L,  which  was  duly  accepted  and  paid.  The 
ship  was  lost  on  her  homeward  voyage,  and,  without  adverting 
to  the  mode  in  which  the  question  was  raised,  it  is  enough  to 
say  that  in  this  case  the  sum  paid  was  considered  by  the  court 
as  being  clearly  a  loan,  and,  therefore,  recoverable  fi*om  the 
ship-owner. 

In  a  more  recent  case,  the  charter-party,  which  was  for  a 
voyage  fi-om  London  to  Calcutta  and  back,  on  the  usual  terms, 
contained  a  provision  that  the  freighter  might,  if  he  thought 
proper,  hire  the  vessel  for  an  intermediate  voyage,  within  cer- 

1  Tq  the  writer  this  part  of  the  argument  does  not  seem  very  conyincing.    The 
expression  in  his  view  leads  rather  to  the  contrary  inference. 
3  Pe  Silvale  v.  Kendall,  4  M.  &  S.  37.  '  4  B.  &  A.  582, 
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tain  limits,  for  a  period  of  not  less  than  six  months ;  in  which 
event  the  master  was  to  refit  the  vessel  for  such  Toyage,  the 
complement  of  men  was  to  be  kept  up,  and  all  necessaries  pro- 
vided; the  freighter,  on  his  part,  agreeing  to  pay  the  owner, 
for  such  voyage  at  the  rate  of  1Z«  a  ton  per  month  on  the 
ship's  tonnage,  to  pay  four  months  of  such  hire  in  advance, 
and  at  the  end  of  six  months  two  further  months'  pay,  and  so 
in  every  succeeding  two  months ;  and  the  balance  due  at  the 
termination  of  such  hiring  in  cash  or  approved  bills.  There 
was  a  further  stipulation  that,  if  the  vessel  should  be  lost  or 
captured,  the  freight  by  time  should  be  payable  up  to  the 
period  at  which  she  should  be  so  lost  or  captured,  or  last 
heard  of.  The  freighter  took  the  vessel  for  the  intermediate 
voyage,  in  the  course  of  which,  and  before  the  expiration  of 
the  four  months  for  which  payment  had  been  made  in  advance, 
she  was  lost  Thereupon  he  claimed  a  return  of  the  money 
so  advanced,  contending  that  to  construe  the  agreement  as 
entiding  the  owner  to  the  whole  four  months*  freight  would  be 
inconsistent  with  the  last-mentioned  clause,  by  which  it  was 
stipulated  that  the  freight  should  be  payable  only  to  the  time 
at  which  the  vessel  might  be  lost.  The  Court,  however,  re- 
jected the  claim,  being  of  opinion  that  the  manifest  intention 
was,  that  there  should  be  an  absolute  payment  in  advance  of 
four  months' ^d^A^,  and  that  the  seemingly  inconsistent  clause 
must  be  understood  as  applying  only  to  the  residue  of  the  time 
during  which  the  employment  might  continue.^ 

These  distinctions  being  pointed  out,  we  proceed  to  the  se- 
cond and  main  inquiry,  viz.  when  and  how  the  freight  is 
earned.  Freight  being  the  remuneration  to  be  paid  by  the. 
merchant  to  the  owners,  and  the  right  to  remuneration  being 
ex  vi  termini  conditional  on  the  performance  of  the  service,  it 
follows  that  to  determine  when  the  freight  has  been  earned,  it 
is  necessary  to  know  what  amounts  to  performance  of  the  reci- 
procal undertaking  of  the  owner.  Now  this  undertaking  ordi- 
narily consists  of  two  parts,  of  which  the  one  concerns  him  as 
owner  of  the  vessel,  the  other  as  carrier  for  hire.  In  the 
former  character  he  engages  to  let  the  freighter  have  .the  use 
of  the  ship  with  its  appointments  for  a  specific  term  or  for  the 
accomplishment  of  a  specific  adventure;  in  the  latter  character 
1  Saunders  v.  Drew,  3  B.  &  Ad.  445. 
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ke  engages  fiirdi^  to  transport  the  freighter's  goods  (which 
by  the  bill  of  lading  he  acknowledges  to  have  received  inta 
lus  charge)  to  a  given  destination,  and  there  to  deliver  them 
as  directed ;  and  it  is  evident  that  the  particular  engagement 
may  belong  more  ^r  less  to.  either  of  these  categories  so  as  to 
be  sometimes  rather  a  letting  to  hire  {locatio  rH)f  at  other 
times  rather  an  undertaking  to  carry  (locatio  operarum).  But 
as  the  kind  and  degree  of  performance  necessary  for  ^itiding 
to  die  freight  vary  of  course  with  the  nature  c^  Ae  service  to 
be  peiformed,  it  is  essential  that  these  distinctions  should  be 
attended  to,  as  will  at  once  appear  from  the  following  ex-- 
amples:^ 

1.  A  vessel  may  be  let  by  charter-party  for  a  specified  term, 
to  be  employed  during  that  term  as  the  charterer  may  dunk 
fit)  and  in  this  case  the  engagement  of  the  owner  is  fiiUIUed 
by  simply  permitting  the  charterer  to  have  the  free  use  and 
enjoyment  of  the  vessel  during  the  continuance  of  the  donise* 
Such  a  contract,  indeed,  differs  in  no  material  respect  from  a 
contract  for  the  hire  of  any  other  commodityj  as  of  fiimished 
lodgings,  or  a  carriage  and  horses.  The  rent,  hire,  or  freight, 
is  due  in  respect  of  the  enjoyment,  and  at  the  times  at  n^ch  it 
is  reserved.  If  it  be  a  gross  sum  for  the  whole,  it  is  not  due 
until  the  expiration  of  the  whole  term:  but  if  the  reservati<»i 
be  of  so  much  per  month,  each  month's  freight  will  be  earned 
and  due  at  the  end  of  the  month,  whatever  accidents  may  in- 
terfere to  prevent  the  subsequent  enjoyment.^ 

1 1f  a  house  or  lodgings  be  let  for  a  year  at  a  montbly  rent  the  legal  efiect  is,  that 
the  rent  is  payable  monthly,  and  an  eviction  therefore  before-  thAi^iration  of  the 
jfiWf  would  not  entitle  the  tenant  to  withhold  payment  for  th^  month  ar«Mptbs 
during  which  he  had  actually  oocupied.  Havelock  v.  Geddes,  10  East,  556,  was 
a  case  such  as  that  supposed  in  the  text.  A  vessel  was  let  to  freight  by  charter- 
party  for  twelve  calendar  months  certain  from  a  given  date,  and  from  thence  for 
rack  longer  period  as  the  charterers  should  think  fit  to  retain  her,  and  during  the 
whole  term  was  to  be  nnder  the  entire  conUol  of  the  latltr  so  far  as  related  to  al) 
orders  for  sailing,  destination,  and  delay*  The  charterers,  on  their  part,  covenanted 
to  **  pay  to  the  owner  for  the  hire  and  service  of  the  ship  for  the  said  term  of  twelve 
calendar  months,  and  such  longer  period  as  they  should  keep  her,  the  flight  and 
rate  following,  viz.  24i.  per  calendar  month  per  ton,  being  lllOi.  12i.  per  rnonUi." 
"B^fyre  ihe.espiretion  of  the  twelve  months  the  ship  was  destroyed  by  fii«,  and 
yaiious  questions  being  raised  as  to  the  amount  of  freight  to  be  paid,  it  wes,  amo^g 
other  things,  decided  that  "  as  the  charter-party  stipulated  that  a  given  freight 
should  be  paid  per  calendar  month,  each  month's  freight  was  earned  and  became 
due  at  the  end  of  each  pBeath." 
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%,  The  hiring  may  be  for  a  specified  voyage^  or  fi>r  a  spe- 
cified service  to  be  performed  by  the  owner,  a&  in  carrying  out 
or  bringing  home  of  cargo  {  and  it  is  plain  that  hi  this  case  the 
stipulated  remuneration  is  not  earned  unless  and  until  the 
▼oyage  has  been  accomplished,  or  the  stipulated  service  per- 
formed. Here,  therefore,  an  important  question  will  be,  what 
was  the  voyage  or  service  contemplated  in  the  charter-party. 
Was  it  entire,  so  as  to  give  no  right  to  fireight  until  the  whole 
was  complete,  or  divisible,  so  as  to  entitie  the  owner  to  remu- 
neration for  the  part  actually  executed,  although  in  the  other 
part  there  should  be  a  fidlure  of  performance  ? 

For  example,  a  vessel  may  be  chartered  to  carry  out  cargo* 
to  a  specified  place,  and  having  there  taken  in  a  firesh  cargo,  to 
return  with  it  to  the  port  of  d^arture ;  and  in  this  case,  unless 
otherwise  expressed,  the  adventure  consists  of  two  distinct 
voyages,  and,  consequentiy,  fireight  may  be  earned  separately  on 
the  outward  trip,  whatever  may  be  the  &te  of  the  homeward 
voyage.  Or  she  may  be  chartered  for  a  trading  voyage,  as  to 
sail  to  a  port  abroad,  thence  to  proceed  with  cargo  to  some 
other  place,  and  fi-om  the  latter  port  to  return  with  a  home- 
ward cargo ;  and  here  i^ain  die  service  is  distributable  into 
parts,  and  fireight  is  earned  at  the  conclusion  of  each  separate 
trip,  But  if  the  terms  of  hiring  be  such  that  the  vessel  is  to 
sail  firom  one  port  to  another  and  thence  back,  and  the  clear 
intention  of  the  contracting  parties  is  to  make  the  whole  adven- 
ture out  and  home  one  voyage  ;  in  that  case,  though  the  out- 
ward voyage  may  have  been  successfiilly  performed,  no  fireight 
will  be  due  until  the  whole  service  has  been  accomplished. 
**  If,"  says  Lord  Mansfield,  '*  there  be  one  entire  voyage  out 
and  in,  and  the  ship  be  cast  away  on  the  homeward  voyage, 
no  fireight  is  due,  because  the  whole  profit  is  lost ;  and  by  ex- 
press agreement  the  parties  may  make  the  outward  and  home- 
ward voyage  one.  Nothing,  however,  is  more  common  than 
two  voyages ;  wherever  tiiere  are  two  voyages,  and  one  is  per- 
formed, and  the  ship  is  lost  in  the  homeward  voyage,  fireight 
is  due  for  the  first."' 

In  an  old  case,  $hordy  mentioned  by  Malyne,  as  one 
in  which  he  was  himself  personally  interested,  five  ships 

1  Mackrell  ▼.  Simond,  Ab.  on  $b.  ^  3. 
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had,  been  freighted  from  England  for  Leghorn  and  Civita 
Vecchia,  and  back  from  those  places.  The  outward  voyage 
was  performed  by  all,  but  whilst  they  were  lying  in  the 
foreign  port  waiting  fot  cargo,  intelligence  was  brought  that 
Andrea  Dorea's  galleys  were  on  their  way  to  surprise  and 
capture  them.  Thereupon  they  set  sail  immediately,  and  came 
away  before  any  of  the  homeward  cargo  was  on  board.  Two 
of  them  which  had  waited  the  stipulated  time,  and  protested  * 
against  the  factors  of  the  freighter  for  not  loading,  recovered 
the  whole  freight.  But  two  others,  not  having  waited  till  the 
expiration  of  the  lay  days,  were  decreed  to  have  earned  no 
Jreight  at  all,  though  they  had  been  laden  outward,  and  duly 
delivered  their  cargo.  The  fifth,  though  similarly  circum- 
stanced^  received  the  half  freight  by  reason  of  a  proviso  in  the 
charter-party.^ 

Here  there  was  apparently  nothing  to  control  the  language 
of  the  charter-party,  which  treated  the  whole  voyage  out  and 
home  as  one  adventure.  But  in  the  case,  from  which  the  above 
observations  of  Lord  Mansfield  were  cited,  advantage  was 
taken  of  a  single  and  perhaps  even  equivocal  expressiop  in  the 
charter-party,  for  the  purpose  of  separating  the  adventure  into 
parts,  and  so  entitling  the  owner  to  fii^ight.  A  vessel  was  let  by 
the  month  for  such  time  as  she  should  be  employed  in  per- 
forming a  voyage  from  London  to  Plymouth,  and  the  island  of 
Grenada,  and  from  thence  back  to  London.  The  owner  co- 
venanted that  the  ship  should  perform  the  above-mentioned 
voyage^  and  should  in  such  outward  and  homeward  voyage  load 
and  unload  all  lawful  goods,  &c.;  that  his  ship's  company  should 
assist  in  unloading  and  reloading  at  Grenada,  and  that  he 
would  pay  all  port-charges  and  pilotage.  The  freighter  co- 
venanted that  a  cargo  should  be  furnished,  that  the  ^ip  should 
be  discharged  out  of  her  said  monthly  employ  on  the  delivery 
of  the  homeward  cargo  in  London,  and  that  he  would  pay  "  in 
full  for  the  freight  and  hire  of  ^he  said  ship,  at  the  rate  of 
<£110  sterling  per  calendar  month,  for  all  such  time  as  the  ship 
should  be  taken  up  in  performing  the  voyage  aforesaid,"  to 
commence  fi:om  the  date  of  the  charter-party,  aiid  to  end  on 
the  day  of  the  discharge  of  the  homeward  cargo.  The  vessel 
sailed  to  Grenada  and  delivered  her  outward  cargo ;  and  having 

!  Malyne,  98  )  Ab.  on  Sh.  332. 
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received  from  the  merchanfg  factor  there  another  cargo,'  set 
sail  therewith  for  London,  but  was  lost  on  her  way.  The 
voyage  .to  Grenada  had  occupied  three  months ;  the  whole 
period  up  to  thp  time  of  the  loss  was  five  months.  The  owner 
claimed  the  freight  for  one  or  other  of  these  periods,  and  the 
freighter  insisted  that  nothing  was  due.  The  Court  decided 
that  the  three  months'  freight  had  been  earned.  Lord  Mans- 
field, after  the  general  remarks  dready  quoted,  proceeding  thus : 
"  Here  the  outward  and  homeward  voyage  are  so  called  in  the 
charter-party.  The  cargo  is  loaded  outwards,  and  the  owner 
covenants  to  pay  port-charges  on  the  outward  voyage.  The 
whole  of  that  voyage  was  completed :  port-duties  are  incurred 
and  paid.  Nothing,  however,  is  due  on  the  homeward  voyage, 
though  the  ship  might  be  out  a  month."  ^  The  result  there- 
fore seems  to  be,  thatif  it  be  the  intention  of  the  contracting 
parties  that  the  adventure  out  and  home  shall  be  consolidated 
into  one  voyage,  that  intention  must  be  clearly  and  unambi- 
guously expressed. 

It  appears,  moreover,  from  the  last  case,  that  when  the  hiring 
is  such  that  the  owner  retains  the  control  of  the  vessel,  co- 
venanting to  perform  the  voyage  and  services  required,  the  re- 
servation of  freight  by  the  month  does  not  of  itself  affect  either 
the  condition  upon  which  the  right  depends,  or  the  period  at 
which  it  is  payaUe.  * 

3.  When  bilk  of  lading  have  been  given  for  goods  shipped, 
whether  under  charter-party  or  generally,  the  freight  is  not 
due  until  the  goods  have  arrived  at  the  destined  port,  and  are 
there  ready  to  be  delivered  pursuant  to  the  tenor  of  the  instru- 
ment :  so  that  dismissing  from  farther  consideration  the  occa- 
sional qase  of  a  vessel  let  absolutely  for  a  term,  and  given  up 
to  the  control  of  the  charterer — the  remuneration  for  which  is 
rattier  a  rent  than  freight  properly  so  called — the  general  result 
will  be,  that  to  entitle  the  owner  to- freight,  the  voyage  must 

*  Mackrell  v.  Simondi  Ab«  on  Sh.  333.    The  decision  is  scarcely  satisfactory. 

*  This  ^e  apprf  h«iiid  to  be  the  true  distinction  between  these  cases  and  that  of 
Havelock  v.  G«ddes  and  others  similar  to  it.  When  there  is  an  act  to  he  done  by 
the  owner,  the  doing  of  the  act  is  a  condition  precedent  to  the  recovery  of  the  freight, 
so  that  if  the  freight  be  reserved  monthly  it  is  not  earned  or  due  until  the  whole  ser- 
vice has  been  performed. 

VOL.  XVI.  '  K 
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have  been  accomplished,  and  the  goods,  if  any,  conveyed  to 
the  place  of  destination. 

But  the  accomplishment  may  be  prevented  either  by  an  act 
of  the  parties  themselves  or  one  of  them,  or  by  circumstances 
beyond  the  control  of  either ;  and  how  far  the  right  to  freight 
or  (which  is  the  same  thing)  the  obligation  to  pay  it  may  be 
affected  by  such  circumstances,  is  a  matter  to  be  considered. 
When  the  non-performance  proceeds  from  the  voluntary  act, 
or  the  default  of  the  owner,  it  is  clear  that  he  forfeits  all  claim 
to  the  freight  Thus,  to  select  a  striking  example,  suppose 
that  the  vessel  having  been  cast  away,  the  master,  acting  for 
the  best,  should  take  upon  himself  to  sell  the  cargo  and  put  an 
ead  to  the  adventure,  when  by  great  exertion  and  at  great  cost 
the  goods  might  have  been  brought  to  their  destination ;  such 
a  proceeding  being,  as  we  have  seen,  unauthorized,  the  mer- 
chant would  have  a  right  to  repudiate  it  altogether,  and  in  that 
case  no  freight  would  be  payable.  On  the  other  hand,  if  the 
accomplishment  of  the  service  be  prevented  by  the  freighter, 
it  is  equally  clear  that  the  right  of  the  owner  will  not  be  pre- 
judiced by  his  act ;  as^  for  example,  if  he  or  his  agent  re- 
quire the  goods  to  be  delivered  at  a  place  short  of  the  port  of 
destination,  the  master  being  able  and  willing  to  carry  them 
on,^  there  can  be  no  doubt  that  in  such  case  the  whole  freight 
will  be  payable,  though  the  whole  voyage  has  not  been  com- 
pleted. It  must  be  observed,  however,  that  unless  the  voyage 
be  actually  commenced,  freight  cannot  in  any  case  be  earned  ; 
if  therefore  the  merchant  break  off  the  adventure  before  the 
vessel  has  sailed,  he  cannot  be  called  upon  to  pay  the  stipu* 
lated  freight  as  if  the  voyage  had  been  performed,  though  he  will 
be  answerable  in  damages  for  the  non-fulfilment  of  his  engage- 
ment. So  again,  if  the  freighter  having  undertaken  to  load  a 
complete  cargo  at  the  outward  port,  and  to  pay  freight  at  a  given 
rate  upon  the  cargo  so  loaded,  frirnish  either  none  or  an  in* 
complete  one,  the  owner  is  entitled  to  a  compensation,  esti- 
mated by  the  quantity  of  goods  which  the  vessel  could  reason- 
ably have  stowed ;  which  compensation,  though  significantly 
denominated  "  dead  fi^ight,"  is  in  truth  the  liquidated  da- 

1  It  baa  been  alieady  atated  tbat  tbe  maater  ia  not  bound  to  accede  to  aucb  a  de- 
mand, without  full  indemnity  against  the  claims  of  bon&  fide  holden  of  the  bill  of 
lading. 
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mages  payable  by  the  merchant  for  the  breach  of  his  engage- 
ment. * 

But  where  the  non-performance,  or  incomplete  performance, 
arises  from  causes  independent  of  the  will  of  either  party,  the 
question  whether  any  and  what  freight  is  earned  presents  some- 
what more  of  difficulty. 

We  have  said  that  the  performance  of  the  voyage  and  the 
safe  arrival  of  the  goods,  if  any,  are  a  condition  precedent  to 
the  earning  of  the  freight;  and  by  the  law  of  England  nothing 
will  excuse  the  entire  fulfilment  of  such  a  condition  but  a  dis- 
pensation or  discharge  by  the  party  for  whose  benefit  it  was 
stipulated.  However  unavoidable  therefore  the  occasion  which 
may  have  prevented  the  performance,  and  however  innocent 
the  engaging  party,  still,  if  the  condition  be  not  absolutely 
fulfilled,  the  correlative  obligation  does  not  attach ;  so  that,  to 
apply  the  rule  to  our  present  subject,  if  the  vessel  be  cast 
away  by  perils  of  the  sea,  or  captured  by  enemies,  without  any, 
the  smallest,  fault  on  the  part  of  the  owner  or  those  employed 
by  him,  the  condition  is  broken,  and  the  freight  is  lost.  More- 
over, both  the  condition  and  the  obligation  are  entire  and  in- 
divisible :  that  is  to  say,  the  service  being  wholly  performed, 
the  whole  freight  is  due ;  being  incomplete,  ho  part  is  due. 

In  this  respect  the  doctrine  of  the  civil  law  is  somewhat  dif- 
ferent. There  force  {vis  major),  or  inevitable  accident  (castis 
fortuittis),  preventing  the  accomplishment  of  an  engagement, 
not  only  discharges  the  obligation,  but  has  this  further  effect — 
that  the  undertaking  is  considered  as  having  been  fulfilled  up 
to  the  time  at  which  the  impediment  occurred,  so  as  to  entitle 
the  party  to  the  stipulated  equivalent  to  the  extent  and  in  the 
proportion  of  what  has  been  actually  performed.  And  although 
the  English  law  admits  of  no  excuse  in  respect  of  contingencies 
not  provided  against  by  express  exception  in  the  contract,  yet 
as  the  contract  of  affreightment  does  contain  an  exception  of  all 
possible  contingencies,  there  seems  to  be  no  reason  why  the 
same  rule  should  not  be  applicable.  There  would  be  nothing 
inconsistent  with  the  principles  of  our  system  in  treating  the 
contract  as  dissolved  by  the  intervention  of  a  superior  force, 

*  la  practice  a  moderate  average  is  taken,  and  a  deduction  is  of  course  made  of 
the  earningB  which  the  vessel  may  have  been  enabled  to  make  in  snpplyiog  the  de- 
ficiency, where  any  such  earnings  have  actually  been  made. 

k2 
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and  permitting  the  owner  to  receive  a  compensation,  as  upon 
a  new  undertaking  implied  by  the  law,  for  the  services  ac- 
tually  rendered.  Be  this,  however,  as  it  may,  the  rule  of 
the  maritime  law  is  inflexible,^  that  unless  the  voyage  be 
performed  no  freight  is  earned.  "  The  safety  of  the  ship," 
says  Lord  Mansfield,  *^  is  the  mother  of  freight,  as  freight  is 
the  mother  of  wages ;"  ^  and,  rightly  considered,  the  doctrine 
is  not  without  reason.  The  loss  is  a  common  disaster :  if  the 
owner  is  deprived  of  the  fruits  of  his  labour  and  expense,  the 
merchant  on  his  part  loses  the  benefit  of  the  adventure.  He 
has  had,  it  is  true,  for  a  time  the  services  of  the  owner,  and 
the  use  of  his  property,  but  by  a  calamity  which  he  had  no 
means  of  averting  he  has  derived  no  advantage  from  the  enjoy- 
ment :  2  so  that  both  parties  having  equal  claims  to  considera-- 
tion,  policy  may  perhaps  be  admitted  to  turn  the  scale  by  sug- 
gesting that  the  risk  should  fall  on  him  by  whom  the  service  is 
to  be  performed,  and  thereby  interest  be  made  to  coincide  with 
duty  in  bringing  the  adventure  to  a  successful  accomplishment. 
When  the  merchant  in  fact  derives  a  benefit  from  the  partial 
performance  of  the  service,  the  reason  for  exempting  him  from 
the  charge  of  course  ceases,  and  accordingly  in  such  cases  the 
law  does  imply  a  new  agreement  in  substitution  of  the  former, 
and  decrees  the  owner  a  remuneration  proportioned  to  the  ser- 
vice rendered,  as  will  hereafter  be  shown  by  examples. 

And  although  with  this  exception  the  earning  of  freight  is 
made  to  depend  absolutely  on  the  complete  performance  of  the 
voyage,  still  it  is  in  the  power  of  the  contracting  parties  to  control 
the  operation  of  the  law  by  positive  provisions,  so  that  if  there 
be,  as  in  some  cases  there  may  be,  hardship  in  the  rule,  the  owner 
has  the  means  of  protecting  himself.  Nothing,  indeed,  is  more 
common  in  charter-parties  for  long  and  expensive  voyages  than 

^  See  Pothier's  Charte  Paitie,  sec.  3,  art.  2,  $  2.  The  article  of  the  Ordinance 
on  this  subject  is,  "  il  n'est  du  aucun  fret  des  marchandises  perdues  par  naufrage 
ou  ^chouement,  pill^^s  par  les  pirates  ou  prises  par  les  eoDemis." — ^Tit.  Fret, 
art.  18.    So  that  the  rule  applies  only  to  goods  absolutely  lost. 

^  Mackrell  v.  Simmond,  Ab.  on  Sh.  335. 

*  "  La  raison/*  says  Pothier,  "  est  que  afflicto  non  debet  addi  afflictio.  L'aflTre- 
teur  ayant  eu  le  malheur  de  perdre  sa  marchandise,  il  y  aurait  de  la  duret^  a  lui  en 
faire  payer  le  fret.  S'il  a  eu  la  jouissance  du  navire  pendant  le  temps  qu'il  a  k\k 
Occup6  par  sa  marchandise,  c*est  une  jouissance  qui  par  la  perte  qui  est  arriv^e  fui 
est  devenue  entierement  inutile,  et  qui  ne  Taurait  pas  6te  rooins  i  d*autres  qu'a  lui." 
— Charle  Partie,  sect.  3,  art.  2,  $  8. 
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stipulations,  such  as  we  have  before  had  occasion  to  advert  to, 
for  the  payment  of  portions  of  the  freight  at  certain  times ;  and 
if  the  vessel  be  in  safety  at  the  several  times  so  specified,  the 
sums  become  absolutely  payable,  though  she  should  be  after- 
wards lost  before  completing  her  voyage.  Nay  further,  money 
actually  paid  on  account  of  freight  cannot,  as  we  have  already 
said,  be  recovered  back,  though  it  should  subsequently  appear 
that  the  vessel  had  been  lost  bcffore  the  day  of  reservation ; 
and  this  upon  the  equitable  principle,  that  the  owner  having 
given  his  services,  it  is  not  against  conscience  that  he  should 
retain  the  remuneration.  ^ 

Neither  when  the  ship  is  chartered  on  a  time  freight  is  it 
by  any  means  unusual  for  the  owner  to  stipulate,  and  the 
freighter  expressly  to  agi'ee,  that,  in  case  of  a  loss,  the 
freight  shall  be  payable  up  to  the  day  on  which  she  was  lost, 
or  last  heard  of;  though  this  again  is  sometimes  modified  by 
other  clauses  exempting  the  freighter  from  the  risk  until  he 
shall  have  derived  some  benefit  from  the  service.  A  single 
example  will  sufficiently  illustrate  this  :  By  a  charter  party  of 
afllreigbtment  it  was  covenanted  that  the  ship  shduld  receive  a 
cargo  in  London,  and  proceed  to  such  places  as  the  freighter 
should  direct,  and  there  unload  and  re-load,  and,  being  re- 
laden,  should  return  to  London ;  and  that  the  ship  should 
continue  in  the  service  six  calendar  months  at  least,  to  com- 
mence from  a  day  fixed,  and  for  such  further  time  as  would 
be  necessary  to  complete  the  voyage.  And  it  was  further  co- 
venanted, that  the  freighter  should  pay  to  the  owner  freight 
for  the  use  of  the  ship,  at  the  rate  of  23^.  sterling  per  ton  per 
calendar  month,  for  six  calendar  months  at  the  least,  to  reckon 
and  be  accounted  from  the  da;y  before  specified,  and  so  in  pro- 
portion for  any  time  less  than  a  whole  calendar  month,  and 
at  the  like  rate  for  all  such  further  time  (if  any)  as  the  ship 
might  be  kept  and  detained  in  the  service  of  the  fi'eighter,  and 
until  her  final  discharge  in  London,  or  up  to  the  day  of  her 
being  lost,  captured,  or  last  seen  or  heard  ofj  such  freight  to 
be  paid  to  the  commander  of  the  ship  for  the  time  being  in 

'  The  French  law  in  this  respect  is  otherwise.  The  Ordinance  (Tit.  Fret,  art.  18), 
after  stating  that  no  freight  is  due  upon  goods  lost,  &c.  adds,  **  et  sera  tenu  le 
*Diaitre,  en  ce  cas,  restituer  ce  qui  lui  en  aura  i\.6  avanc^,  s'il  n'y.aconvei^tioQ 
conlraire ;"  and  the  Code  de  Com.  art.  302,  is  to  the  same  effect. 
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cash^  in  manner  following;  that  is  to  say,  so  much  as  might 
be  earned  at  the  time  of  Me  arrival  of  the  ship  at  her  first 
destined  port  abroad,  to  be  paid  within  ten  days  next  after  her 
arrival  at  such  port,  and  previous  to  the  delivery  of  her  cargo ; 
and  at  the  expiration  of  every  calendar  month  after  that  period 
the  freight  then  due  to  be  paid  up  from  time  to  time  during  the 
continuance  of  the  ship  in  the  freighter's  service,  the  residue 
or  balance  to  be  paid  on  the  day  of  her  final  discharge.  The 
ship  was  lost  on  her  way  out ;  and  the  question  being  raised 
whether,  upon  the  covenant  above  set  forth,  any  freight  was 
payable,  the  Court  decided  that,  according  to  the  reasonable 
construction,  the  parties  must  have  intended  to  make  the 
freight  payable  in  the  event  only  of  the  anrival  of  the  vessel  at 
her  first  destined  port ;  and  that,  as  the  contingency  had  never 
happened,  the  claim  could  not  be  supported.^  It  seems  unne- 
cessary to  add,  that  a  case  of  this  kind  must  not  be  confounded 
with  an  unconditional  postponement  merely  of  the  time  of 
payment,  by  which  the  right  is  no  further  afiected  than  as  re- 
spects the  period  at  which  it  may  be  enforced.* 

But  although  to  give  a  title  to  the  freight  it  is  necessary 
that  the  service  should  be  completed,  yet  the  mode  and  time 
of  performance  are  not  essential.  For  example,  it  is  no  part 
of  the  condition  that  the  cargo  shall  arrive  by  the  same  vessel, 
or  in  good  order,  or  within  a  given  or  reasonable  time.  De- 
fault in  these  particulars,  when  imputable  to  the  misconduct  of 
the  owner  or  master,  affords  ground  for  a  claim  of  compensa- 

^  Gibbon  v.  Mendez,  2  B.  &  A.  17.  A  similar  construction  was  adopted  in  the 
case  of  Byrne  V.  Pattinson,  Ab.  on  Sh.  347;  and  Smith  v.  Wilson,  8  East,  437* 
In  the  former  the  freighter  covenanted  to  pay  freight  at  so  much  per  month,  to  be 
paid  on  the  arrival  of  the  ship  at  Liverpool ;  and  the  ship  being  lost  on  her  home- 
ward voyage,  it  was  holden  that  no  freight  was  payable.  In  the  latter,  the  cove- 
nant was  also  to  pay  freight  at  so  much  per  month,  with  a  stipulation  that  such 
freight  should  be  paid  on  the  arrival  and  discharge  of  the  vessel  at  a  port  in  Great 
Britain :  it  was  decided  that  such  arrival  at  a  port  in  Great  Britain  was  a  condition 
precedent  to  the  right  of  recovering  any  freight  whatever.  These  cases,  however, 
seem  to  be  inconsistent  with  that  of  Mackrell  v.  Simond,  above  cited ;  for  the 
charter-party  there  also  contained  a  stipulation  that  the  freight  should  be  paid  one- 
third  on  the  report  of  the  vessel  inwards  at'  the  Custom  House,  London,  and  the  re- 
mainder in  two  months  afterwards ;  and  in  fact  the  vessel  never  arrived  at  London  at 
all.  But  the  attention  of  the  Court  does  not  seem  to  have  been  called  to  the  effbct 
of  those  words,  as  constituting  a  condition.  See  also  the  case  of  Cook  v.  JenningSi 
7  T.  R.  381. 

«  See  Havelock  v.  Geddes,  10  East,  656. 
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tion;  but  it  does  not  invalidate  the  right  to  the  stipulated 
freight.  And  i  fortiori,  therefore,  the  right  will  not  be  af- 
fected, when  the  de&ult  is  the  result  of  inevitable  accident. 
Thus,  the  mere  protraction  of  the  voyage,  however  long,  fur- 
nishes no  answer  to  the  claim  of  freight;  though  in  the  case 
of  a  vessel  chartered  on  a  time  freight,  where  the  risk  of  dura- 
tion falls  upon  the  charterer,  unjustifiable  delay  may  afiect  the 
amount  to  be  paid.  So,  where  in  consequence  of  the  loss  or 
insufficiency  of  the  original  vessel,  the  goods  have  been  for- 
warded to  their  destination  by  another  ship,  provided  at  the 
charge  of  the  carrier,  the  freight  is  duly  earned.^  And,  again, 
though  the  cargo,  on  arrival,  should  be  found  to  have  sus- 
tained damage,  whether  from  the  perils,  or  from  the  miscon- 
duct of  those  in  charge,  yet  the  stipulated  freight  will  be  pay- 
able.  These  things,  in  short,  are  the  accidents,  not  the  sub- 
stance of  the  contract.  The  condition  is,  that  the  service 
shall  be  performed,  not  that  it  shall  be  well  performed. 

Neither  though  the  service  must  be  wholly  performed,  is  it 
essential  that  it  should  be  performed  as  to  the  whole.  Thus, 
if  the  voyage  be  completed,  and  some  goods  be  brought  to 
their  destination,  though  not  all  the  owner  undertook  to  bring, 
or  even  received  on  board  to  be  carried,  the  freight  will  never- 
theless be  due,^  even  in  full,  where  the  reservation  is  such  as 
not  to  admit  of  apportionment.  ^ 

>  We  have  seen  in  the  former  number,  that  in  case  of  a  permanent  incapacity  of 
the  vessel  to  proceed,  it  is  the  duty  of  the  master  to  forward  the  goods,  if  he  can,  by 
another  vessel  ^  but  in  the  text  we  extend  the  case  to  an  insufficiency,  arising  from 
positive  unseaworthiness,  for  which  the  owner  is  answerable ;  and  we  apprehend 
that  still  the  freight  will  have  been  earned,  and  that  the  merchant  must  proceed  by 
a  cross  action  for  the  damage. 

*  Ritchie  v.  Atkinson,  10  East,  295~a  case  in  which  the  principles  of  the 
contract  are  ably  developed. 

^  The  proposition  here  stated  has  had  some  doubt  thrown  upon  it  by  a  case  of 
Bright  V.  Cowper,  1  firownlow,  21,  decided  in  the  time  of  King  James  I. ;  which 
is  thus  reported  :  "  Action  of  covenant  brought  upon  a  covenant  made  by  the  mer* 
cbant  with  a  master  of  a  ship,  videlicet,  that  if  he  would  bring  his  freight  to  such  a 
port,  then  he  would  pay  him  such  a  snm,  and  shows  that  pa^t  of  the  goods  were 
taken  away  by  pirates,  and  that  the  residue  of  the  goods  were  brought  to  the  place 
appointed,  and  there  unloaded,  and  that  the  merchant  bath  not  paid,  and  so  the 
covenant  broken;  aud  the  question  was,  whether  the  merchant  should  pay  the 
money  agreed  for,  since  all  the  merchandizes  were  not  brought  to  the  place  appointed ; 
and  Uie  Court  was  of  opinion  that  he  ought  not  pay  the  money,  because  the  agree- 
ment was  not  by  him  performed.*'    Upon  which  case  the  learned  author  of  the 
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The  results 'thus  stated  are  the  application  of  a  principle 
common  to  all  contracts,  which  is  this :  that  if  the  failure  in 
perfoi^mance  be  such  as  to  destroy  altogether  the  consideration 
on  which  the  promise  is  founded,  the  obligation  is  at  an  end; 
but  if  it  be  in  a  matter  and  to  an  extent,  aflfecting  only  part  of 
the  consideration,  so  that  something  still  remains  to  support 
the  promise,  the  obligation  continues  in  force.  For  example, 
the  consideration  on  which  the  merchant  undertakes  to  pay 
freight  is  the  performance  of  the  voyiage,  and  the  carriage  of 
certain  goods  to  a  specified  place.  If  the  voyage  be  hot  ac- 
complished, and  the  goods  are  not  conveyed  to  their  destina- 
tion, it  matters  not  to  him  how  much  has  been  done  towards 
it ;  he  derives  no  benefit  from  this  imperfect  performance ;  the 
whole  consideration  consequently  fails,  and  the  promise  neces- 
sarily falls  to  the  ground  with  it.  But  if  the  voyage  be  per- 
formed,   though   badly,   and    any   portion  of  the  goods  be 

Treatise  on  the  Law  of  Shipping  observes,  that  the  plaintifF  seems  to  have  claimed 
his  whole  freight,  to  which  it  might  veiy  properly  be  decided  that  be  was  not  en- 
titled, as  he  had  not  performed  the  whole  contract.  Ab.  on  Sh.  319.  But  with 
submission,  it  seems  that  the  stipulated  freight,  being  a  gross  sum,  could  not  be 
apportioned ;  and,  consequently,  thai  if  recoverable  at  all,  it  was  so  for  the  whole. 
1'he  question  therefore  is  whether,  when  a  specific  sum  is  to  be  paid  for  the  doing 
of  a  specific  act,  that  sum  can  be  recovered  unless  the  whole  act  be  perfonned. 
And  this  question  may  be  answered  by  the  distinction  thus  stated  by  Lord  Ellen- 
borough,  in  the  case  of  Ritchie  v.  Atkinson,  10  East,  295.  "  Where*  as  in  Smith 
V.  Wilson,  8  East,  437,  the  freight  is  made  pa^^able  on  an  indivisible  condition, 
such,  as  in  that  case,  the  arrival  of  the  ship  with  her  cargo  at  her  destined  port  rf 
discbarge,  such  arrival,  &c.  roust  be  a  condition  precedent,  b^ause  it  is  incapable 
of  being  apportioned  ;  but  here  the  delivery  of  the  cargo  is  in  its  nature  divisible* 
and  therefore  I  think  it  is  not  a  condition  precedent ;  but  the  plaintiff  is  entitled  to 
recover  freight  in  proportion  to  the  extent  of  such  delivery,  leaving  the  defendant  to 
his  remedy  in  damages  for  the  short  delivery."  Wherever  the  consideration  ad- 
mits of  apportionment,  a  part  may  be  performed ;  and  then,  by  the  general  rule 
presently  stated,  the  correlative  obligation  attaches.  The  anival  of  the  vessel  is 
indivisible  ',  it  is  therefore*  a  condition  precedent :  the  arrival  of  the  goods  is  di- 
visible ;  it  is  therefore  not  a  condition  precedent.  It  is  tiue  that  Mr.  Justice  Bay- 
ley,  in  the  same  case  of  Ritchie  v.  Atkinson,  seems  to  acknowledge  the  authority 
of  Bright  v.  Cowper ;  but  he  does  so  on  the  supposition,  that  the  intention  of  the 
parties  was  to  make  the  delivery  of  the  u;hole  cargo  a  condition  precedent;  and, 
possibly,  the  charter-party  might  be  so  expressed  as  to  render  such  a  construction 
necessary;  though  certainly  nothing  of  that  kind  appears  upon  the  meagre  report 
which  has  been  given  above.  The  view  taken  by  the  American  Courts  Corresponds 
with  the  proposition  laid  down  in  the  text.  Storey's  ed.  of  Abbott,  301,  329. 
.  Upon  the  general  question,  as  applicable  to  other  contracts,  see  also  Roberts  v. 
Havelock,  3  B.  &  Ad.  406  j  Sinclair  v.  Bowles,  9  B.  &  C  92;  and  Read  v.Kanti, 
10  B.  &  C.  440* 
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brought,  though  in  an  ill  condition^  the  merchant  has  some 
benefit,  though  not  all  for  which  he  stipulated ;  a  part  of  the 
consideration  has  been  performed,  the  obligation  therefore 
abides ;  and  if,  in  its  nature,  it  is  incapable  of  apportionment, 
it  necessarily  takes  efiect  in  full. 

The  spirit  of  the  rule,  as  was  remarked  in  a  former  dis- 
course, is  the  consideration  that  it  would  be  unjust  to  allow  a 
partial  failure  on  the  one  side,  (for  which,  too,  compensation 
may  be  obtained  in  another  way,)  to  be  set  up  as  an  excuse 
for  a  total  non-performance  on  the  other  side ;  and  the  appli- 
cation of  the  principle  to  the  subject  before  us  may  be  further 
illustrated  by  one  or  two  cases. 

By  charter-party  of  affirightment  the  owner  covenanted  that 
his  ship  should  sail,  with  the  next  mnd,  upon  a  voyage  to 
Cadiz,  and  the  freighter,  that  if  the  ship  went  the  intended 
voyage  and  returned  to  the  Downa»  the  owner  should  have  a 
certain  sum  by  way  of  freight*  The  voyage  having  been  per- 
formed, and  an  action  brought  to  recover  this  sum,  it  was  al- 
leged as  a  defence  that  the  vessel  did  not  sail  with  the  next 
wind ;  but  the  Court  held  this  to  be  no  answer  to  the  claim,  as 
not  being  of  the  substance  of  the  contract.  ^ 

A  charter-party,  not  under  seal,  for  the  carriage  of  timber 
from  Riga  to  Portsmouth,  contained  an  undertaking  by  the 
master,  that  afler  receiving  his  cargo  on  board  he  would  sail 
with  the  first  favourable  wind  direct  to  Portsmouth.  The  ship, 
however,  unnecessarily  entered  the  harbour  of  Copenhagen, 
and  was  there  detained  several  weeks  to  the  serious  loss  of  the 
freighter,  who  was  compelled  to  effect  fresh  insurances  on  the 
cargo.  The  voyage  having  been  performed  and  the  cargo  ac- 
cepted, an  action  was  brought  to  recover  the  stipulated  freight^ 
and  was  resisted  on  the  ground,  first,  that  the  undertaking  to 
sail  direct  to  Portsmouth  was  a  conditio^i  precedent  to  the 
earning  of  any  freight,  or,  secondly,  that  at  all  events,  the 
damage  occasioned  by  the  deviation  should  be  considered  in 
reduction  of  the  amount.  But  Lord  Ellenborough  held,  as  to 
the  first  point,  that  the  undertaking  was  not  a  condition  prece- 
dent^ and  as  to  the  second^  that  there  being  a  specific  agree*' 
ment  for  specific  freight,  the  amount  could  not  be  apportioned, 
aiid  that  the  merchant  having  accepted  the  cargo^  and  taken 
>  Constable  v.  Cloberie,  Palm.  397.  ^ 
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the  benefit  of  the  contract,  must  pay  in  fuU^  bringing  a  cross- 
action  for  any  loss  which  he  might  have  sustained  from  the 
default  of  the  master.  ^ 

On  like  grounds  it  has  been  determined  that  neither  a 
covenant  '^  that  the  vessel  should  be  forthwith  made  tight, 
staunch^  and  fit  for  the  voyage,"*  nor  a  covenant  "to  sail 
with  the  first  convoy  for  the  intended  voyage,"  *  was  to  be  re- 
garded as  a  condition  precedent,  the  non-fiilfilment  of  which 
would  be  fatal  to  the  claim  for  freight,  after  actual  performance 
of  the  voyage ;  and  it  seems,  indeed,  unnecessary  to  multiply 
cases  upon  a  point,  the  reason  and  equity  of  which  are  so  ap- 
parent. Undoubtedly  the  freighter  may  (and  such  instances 
are  to  be  found)  by  express  provision,  make  the  right  to  freight 
dependent  on  the  exact  performance  of  all  and  every  part  of 
the  owner's  engagement,  "^  but  the  language,  in  which  such  an 
intention  is  embodied,  must  be  clear  and  unequivocal,  or  the 
Courts  will  hesitate  to  give  effect  to  it.  In  all  other  cases, 
whether  of  express  or  implied  undertaking,  the  rule  above 
stated  and  exemplified  will  be  found  a  sufficient  criterion.^ 

Having  now,  therefore,  established  the  principles  by  which 
the  question  whether  freight  has  been  earned,  is  to  be  deter- 
mined, it  remains  only  to  apply  them  to  such  cases  as  in  prac- 
tice are  of  ordinary  occurrence ;  and  these  may  be  conveniently 
disposed  under  the  three  following  heads :  1,  where  the  goods 
have  arrived  at  their  destination,  but  greatiy  damaged  and  re- 
duced in  value ;  2,  where  a  part  only  have  arrived ;  3,  where 
they  have  been  carried  to  a  point  short  of  the  port  of  destina- 
tion. 

1.  From  what  has  been  already  laid  down,  it  appears  that 
if  the  merchant  accept  the  goods  on  their  arrival  in  whatever 

>  Bornmann  v.  Tooke,  1  Campb.  377. 

»  Harelock  v.  Geddes,  10  East,  555. 
^  *  Davidson  ▼.  G Wynne,  12  East,  381. 

*  It  was  the  practice  to  insert  in  the  charter-parties  of  veasela  taken  up  by  the 
East  India  Company  a  clause,  tliat  if  the  ship  did  not  arrive  in  safety  in  the  Rirer 
Thames,  and  there  make  a  right  delivery  of  the  whole  and  entire  cargo,  the  Com- 
pany should  not  be  liable  to  pay  any  of  the  sums  of  money  therein  before  agreed  to 
be  paid  for  freight  or  demurrage  :  fl(s  to  the  effect  of  which  covenant,  Me  the  case 
of  Hotbam  v.  The  East  India  Company,  Dougl.  272. 

'  The  reader  is  referred  for  furfher  illustrations  of  the  principle  to  Hall  v.  Ca- 
lenove,  4  East,  477 ;  Ritchie  v.  Atkinson,  10  East,  295 ',  Storer  v.  Gordon^  3  M. 
&  S.  308  ;  Fothergill  v.  Walton,  8  Taunt.  576. 
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state  they  m^y  be  found,  he  will  be  Hable  to  the  payment  of 
the  freight,  and  the  on]y  question  therefore  is,  whether  under 
any  circumstances  he  can  refuse  to  accept  them,  and  by  so 
doing,  exempt  himself  from  the  charge.  Suppose,  for  example, 
the  damage  or  deterioration  to  be  such,  that  the  whole  value 
of  the  goods  is  less  than  the  amount  of  freight  payable  for  the 
carriage,  is  the  merchant  held  to  this  losing  bargain,  or  is  he 
permitted  to  abandon  the  goods  to  the  carrier  in  satisfaction  of 
the  freight  ?  The  point  has  not  been  formally  decided,  and  is 
not  perhaps  altogether  free  from  doubt.  Yet,  notwithstanding 
an  occasional  expression  which  may  seem  to  warrant  a  contrary 
conclusion,  it  is  certainly  more  in  accordance  with  the  tenor 
and  principles  of  English  law,  when  the  engagement  on  one  side 
has  been  performed,  not  to  stand  upon  the  manner  or  degree 
of  p^ormance,  but  to  exact  the  fulfilment  of  the  correspond- 
ing obligation.  If,  indeed,  the  goods  were  utterly  worthless, 
or  loaded  with  an  amount  of  salvage  beyond  their  value,  there 
would  then  substantially  have  been  a  total  loss  of  them  to  the 
merchant,  and  it  would  be  unreasonable  that  he  should  be  re- 
quired to  pay  for  a  service  from  which  he  could  derive  no  bene- 
fit  But  there  seems  to  be  no  limit  short  of  this :  so  long  as  the 
goods  subsist  and  are  of  any  value  at  the  port  of  destination, 
the  condition  has  been  fulfilled  and  the  right  to  freight  at- 
taches ;  and  accordingly,  it  is  understood  that  in  practice  the 
privilege  of  abandoning  for  the  freight  is  never  exercised  or 
claimed  by  the  British  merchant.^ 

'  Those  who  are  desirous  of  pursuing  the  subject  further  will  find  the  whole 
fully  and  clearly  stated  in  Abbott  on  Shipping,  292,  et  seq.  ,The  cases  in  which 
the  question  has  incidentally  arisen  are  Boyfield  v.  Brown,  2  Stra.  2065 ;  Mason 
V.  Skurry,  Park,  Ins.  160;  Marsh.  Ins.  143 ;  Milles  v.  Baiabridge^  Ab.  on  Sh. 
293,  (9);  Davidson  v.  Gwynne,  12  East,  381;  Lutwidge  v.  Grey,  Ab.  on  Sh. 
307 ;  Baillie  v.  Moudigliani,  Park,  70.  The  French  Ordinance  makes  a  distinction 
between  damage  occasioned  by  the  fault  of  the  master  or  crew,  and  damage  pio- 
ceediog  from  intrinsic  causes,  or  the  effect  of  perils  of  the  sea.  In  the  former  case 
the  merchant  is  permitted  to  abandon  for  the  freight,  in  the  latter  he  is  not  per- 
mitted. The  merchant  may  also  by  another  article  of  the  same  Ordinance  abandon 
casks  which  have  leaked  out,  or  nearly  so.  Ord.  liv.  3,  tit.  3,  Fret,  art,  25  and  26. 
The  tame  provisions  are  introduced  into  the  Code  de  Commerce,  art.  310.  This 
distinction  does  not  seem  to  be  material  to  the  question  in  our  system.  The  only 
effect  would  be  that  in  the  one  case  an  action  might  be  maintained  for  the  injury, 
and  in  the  other  case  no  action  would  lie.  So,  as  regards  leakage,  if  it  arose  from 
bad  stowage  the  owner  or  master  would  be  answerable ;  if  from  bad  casks,  he  would 
not  be  answerable :  but  in  either  case,  it  is  af^rehended,  the  whole  freight  would 
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2,  When  a  part  only  of  the  goods  have  ari'ived,  freight 
will  in  general  be  payable  only  upon  the  quantity  actually 
brought.  ThuRi  if  the  freight  be  estimated  by  the  hogshead 
or  bale^  it  will  be  payable  only  on  so  many  hogsheads  or  bales 
as  duly  come  to  hand.  There  arCj  however^  cases  in  which 
the  whole  freight  is  payable,  though  but  a  part  of  the  cargo  be 
brought,  as,  1,  when  the  reservation  is  such  that  it  does  not 
admit  of  apportionment,  being  either  a  sum  in  gross,  or  regu- 
lated by  the  time  of  the  employment;^  S,  when  the  fault  is 
in  the  freighter,  in  eitlier  not  loading  the  goods  pursuant  to  his 
contract,^  or  withdrawing  them  after  they  were  laden;  3,  when 
the  goods  have  been  cast  overboaard  on  an  occasion,  justifying 
the  act,  for  the  preservation  of  the  vessel  and  the  lives  of  the 
crew ;  *  4,  when  a  part  of.  the  cargo  has  been  sold  for  the  ne- 
cessary repairs  of  tiie  vessel,  under  such  circumstances  of  exi* 
gency  as  we  have  elsewhere  shown  can  alone  authorize  so  ex- 
treme a  proceeding.  ^ 

Whether  freight  is  payable,  for  animals  which  have  died  upon 
the  passage,  depends  on  the  form  of  the  agreement :  but  in 
the  absence  of  ^ny  es^press  stipulation  it  is  understood  that  tlie 
payment  becomes  due  upon  the  lading,,  and  that  the  risk  there*' 
fore  is  upon  the  freighter. 

3.  When  the  goods  are  stopped  short  of  their  destination, 
we  have  already  stated  the  general  rule  to  be>  that  no  freight 
is  earned  unless  the  completion  of  the  service  was  either  pre- 
vented or  dispensed  with  by  the  freighter  himself;  but  there 
are  some  cases  requiring  a  more  paiiicular  consiideration, 
such  as  shipwreck,  with  salvage  of  all  or  part  of  the  goods, 
interdiction  of  communication  with  the  port  of  destination, 
and  capture  or  seizure  of  the  vessel  or  cargo  on  the  voyage. 

When  the  vessel  is  wrecked,  and  the  cargo,  or  some  part  of 
it,  saved,  the  ifrst  duty  of  the  master,  as  has  been  said,  is  to 
procure,  if  possible,  another  vessel  to  send  on  the  goods  to 
their  destination  with  all  practicable  expedition.    By  so  doing 

be  payable.  There  is  a  controversy  between  Valin  and  Pothier  on  the  effect  to  be 
assigned  to  the  article  of  the  Ordinance  on  this  subject,  which  is  worth  referring  to. 
See  rothier,  Charte  Partie,  sect.  3,  art.  2,  §\, 

f  Ante,  135. 
'  '  The  merchant  receives  a  contribution  by  way  of  average  from  all  concerned. 

'  Vol.  xiv.  p.  1^7.  >  The  merchant  accounts  to  the  owner  for  the  proceeds,  and 
there  is  oo  reason^  therefore,  why  the  freight  should  not  be  paid. 
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he  entitles  himself  to  the  stipulated  freight,  the  engagement 
on  his  part  having  been  substantially  fulfilled.  In  all  cases 
of  difficulty  he  endeavours  of  course  to  communicate  with 
the  freighter  or  his  agents,  and  if  under  the  circumstances 
supposed  he  offer  to  provide  a  vessel  for  carrying  on  the 
goods,  which  offer  is  declined  by  the  latter,  the  refusal 
amounts  to  a  dispensation,  and  the  whole  freight  is  earned. 
Conversely,  if  the  freighter  require  the  master  to  forward  the 
goods,  and  he,  though  having  the  means,  refuse  to  do  so,  the 
former  may  take  the  goods  fi-ee  of  all  charge  for  freight,  and 
forward  or  dispose  of  them  as  he  may  think  fit.  But  if  the 
master,  on  the  one  hand,  cannot  or  will  not  undertake  to  des- 
patch the  goods  onward,  and  the  fi-eighter  or  his  agents,  on 
the  other  hand,  decline  to  take  them,  or  give  any  directions 
concerning  them,  then  by  the  rigour  of  the  English  law,  how- 
ever much  of  the  service  may  have  been  accomplished,  and 
however  near  the  goods  may  have  been  brought  to  their  des- 
tination, no  freight  can  be  recovered.  In  this  respect  our 
system  departs  fVom  the  rule  of  the  general  maritime  law  as 
it  prevails  in  other  countries,  by  which,  when  the  goods  are 
not  wholly  lost,  and  a  portion  of  the  voyage  has  been  per- 
formed, freight  becomes  payable  in  the  proportion  of  what 
has  been  accomplished,  or,  as  it  is  commonly  expressed,  pro 
rata  itineris  peracti;  the  reason  of  which  departure  is  this  : 
there  can  be  no  obligation  without  a  contract  express  or  im- 
plied; upon  the  express  contract  no  right  accrues,  because 
the  condition  has  not  been  frilfilled ;  and  no  substituted  con- 
tract can  be  impKed  where  the  party  concerned  repudiates 
what  has  been  done,  and  by  his  conduct  evinces  that  he  has 
derived  no  benefit  from  it. 

From  this  reasoning,  however,  it  follows  that  if  the  mer- 
chant or  his  agent  accept  the  goods  where  they  are  fouiid, 
either  by  an  express  agreement  with  the  master,  or  by  dealing 
with  them  in  any  respect  as  a  party  interested,  as  by  selling 
or  despatching  them  on  his  own  account,  or  abandoning  them 
to  the  insurer,  then  inasmuch  as  be  admits  and  takes  the 
benefit  of  the  service  which  has  been  rendered  in  bringing 
them  so  far,  and  as  it  is  not  reasonable  that  h^  should  have 
this  benefit  without  making  some  remuneration  for  it,  the 
law  does  imply  a  promise  on  his  part  to  pay  the  reasonable 
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freight  for  the  carriage  from  the  place  of  shipment  to  that 
place ;  and  thus,  in  effect,  though  on  very  different  grounds, 
adopts  in  such  a  case  the  principle  of  apportionment,  or 
freight  payable  pro  ratd. 

The  same  principles  seem  to  be  equally  applicable  where 
the  voyage  is  broken  short,  and  the  goods  carried  elsewhere 
than  to  their  port  of  destination,  by  reason  of  capture  and  re- 
capture, or  of  a  prohibition  of  intercourse  with  that  port  pro- 
mulgated since  the  departure  of  the  vessel;  and  we  proceed  to 
confirm  and  illustrate  the  propositions  which  have  been  laid 
down  by  a  brief  review  of  decided  cases. 

Lutwidge,  the  owner  of  the  ship  Wharton,  let  her  to  freight 
to  Grey  and  others,  merchants  of  Glasgow,  for  a  voyage 
from  Glasgow  to  the  West  Indies,  and  from  thence  back  with 
a  cargo  of  tobacco,  at  a  freight  of  so  much  per  ton,  payable 
after  the  arrival  of  the  vessel.  The  ship  arrived  in  safety  at 
the  West  Indies,  and  having  taken  in  a  cargo  of  tobacco, 
the  property  partly  of  Grey  and  Co.,  and  partly  of  others,  but 
loaded  on  account  of  the  former,  and  in  ease  of  their  liability 
for  not  furnishing  a  complete  cargo,  set  out  on  her  homeward 
voyage.  She  was  wrecked  on  the  coast  of  Ireland,  but  the 
greater  part  of  the  cargo  was  saved.  The  owners  of  the 
vessel  thereupon  wrote  to  Grey  and  Co.  that  they  would  pro- 
vide another  vessel  to  carry  on  the  goods  to  Glasgow,  but 
they,  without  noticing  the  offer,  abandoned  their  part  to  the 
insurers.  The  owners  did,  in  fact,  provide  a  vessel,  but  the 
agent  of  the  proprietors  of  the  other  portion  refused  to.  send 
it  by  that  vessel,  unless  the  master  would  sip^  fresh  bills  of 
lading  for  delivery  at  Glasgow.  This,  however,  he  refused 
to  do,  or  even  to  oblige  himself  to  deliver  at  Glasgow,  offer- 
ing only  to  give  receipts  binding  him  to  deliver  in  Great  Bri- 
tain ;  whereupon  the  agent  sent  the  tobacco  by  another  ship 
to  Glasgow,  on  arrival  at  which  place  several  hogsheads  were 
found  so  much  damaged  that  they  were  not  even  entered  at 
the  Custom-house,  but  burned  at  the  King's  scales  there. 
Under  these  circumstances  Grey  and  Co.  refused  to  pay  the 
freight,  and  Lutwidge  brought  an  action  in  the  Admiralty 
Court  of  Scotland  for  the  recovery  of  it,  and  the  decree  of 
that  Court  having  been  reversed  by  the  Court  of  Session,  the 
cause  was  carried  into  the  House  of  Lords,  where  the  final 
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decision  was  this : — ''  that  Grey  and  Co.  were  liable  for  the 
Aill  freight  of  such  of  the  goods  as  were  given  up  to  the  in- 
surers, and  for  the  freight  pro  rata  itineris  of  such  of  the 
goods  as  were  brought  to  Glasgow,  notwithstanding  some  of 
the  goods  were  found  damnified  and  burnt  there  ;"^  for  the 
full  freight  in  the  one  case,  because  the  offer  to  complete  the 
voyage  being  rejected  by  the  freighters  was  equivalent  to  actual 
performance — for  the  freight  pro  raid  in  the  other  case,  be- 
cause although  the  conduct  of  the  master  was  not,  under  the 
circumstances,  justifiable,  and  the  proprietors,  therefore,  were 
not  bound  to  take  his  offer  of  forwarding  the  goods,  yet  as 
they  accepted  and  dealt  with  the  goods  at  the  port  in  Ireland, 
the  freight  for  the  carriage  so  far  was  reasonably  due. 

The  case  of  Luke  v.  Lyde,*  decided  soon  aflerwards  in  the 
Court  of  King's  Bench,  was  this : — Luke  let  a  part  of  his 
vessel  to  Lyde  for  a  cargo  of  1600  quintals  of  fish,  to  be  carried 
from  Newfoundland  to  Lisbon,  at  a  freight  of  2s.  per  quintal. 
The  vessel  sailed ;  but  when  she  had  proceeded  seventeen 
days,  and  was  within  four  days'  sail  of  Lisbon,  she  was  taken 
by  a  French  ship,  and  being  immediately  afterwards  retaken 
by  an  English  vessel,  was  carried  into  Biddeford,  in  Devon- 
shire. Here  Lyde  took  his  cargo  of  the  captors,  paying  a 
salvage  of  6s.  per  quintal,  half  the  estimated  value,  and  re- 
shipped  it  for  Bilboa,  where,  however,  it  realized  only  5s.  Qd. 
per  quintal.  Luke  never  offered  to  carry  on  the  cargo,  nor 
was  required  to  do  so  by  Lyde,  and  the  freight  from  Bidde- 
ford to  Bilboa  was  higher  than  that  from  Newfoundland  to 
Lisbon.  The  question  was,  whether  under  such  •circum- 
stances Lyde  was  bound  to  pay  any  and  what  freight  to 
Luke,  and  the  Court  decided  that  freight  was  due,  as  for 
half  the  quantity  shipped  (considering  the  other  half  as  abso- 
lutely lost  by  reason  of  the  salvage)  and  in  the  proportion  of 
seventeen  days  to  twenty-one.  '^  Here,"  said  Lord  Mansfield, 
''  is  a  capture  without  any  fault  of  the  master,  and  then  a  re- 
capture; the  merchant  does  not  abandon,  but  takes  the 
goods,  and  does  not  require  the  master  to  carry  them  to 
Lisbon,  the  port  of  delivery.  There  can  be  no  doubt,  then, 
that  wme  freight  is  due;  the  question  will  be,  what  freight? 

'  Lutwidge  V.  Grey,  Ab.  on  Sh.  307.  »  2  Burr.  828. 
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I  take  the  proportion  of  the  salvage  here  to  be  half  of  the 
"v^hole  value  as  agreed  upon,^  and  it  is  reasonable  that  the 
half  so  paid  to  the  recaptor  should  be  considered  as  lost.  So 
that  half  the  goods  must  be  considered  as  lost^  and  half  as 
saved.  Then  the  master  had  come  seventeen  days  of  his 
voyage,  and  was  within  four  days  of  the  destined  port  when 
the  accident  happened.*  Thei-efore  he  ought  to  be  paid  his 
freight  for  i]-  parts  of  the  full  voyage*  for  that  half  of  the 
cargo  which  was  saved." 

A  ship  sailed  with  goods  from  Nevis  to  Bristol,  was  taken, 
carried  into  France,  and  condemned.  The  ship  and  cargo 
were  sold,  but  the  sentence  being  afterwards  reversed  on 
appeal,  and  restitution  awarded,  the  price  of  the  goods  was 
paid  over  to  the  owners  of  the  cargo ;  and  it  was  admitted 
that  by  the  acceptance  of  this  sum  they  rendered  themselves 
liable  for  the  freight  pro  rata? 

1  This  was  the  true  criterion.  It  vns  llie  value  as  estimated  by  the  parties  at 
Biddeford,  Dot  that  which  it  ultimately  turned  out  to  be  at  a  bad  market,  which  was 
to  determioe  the  net  worth,  aAer  deducting  the  salvage— that  is  to  say,  how  much 
was  lost,  ar.d  bow  much  saved. 

*  This  principle  also  seeme  to  be  upon  the  whole  reasonable  enough.  The  mcr« 
chant  had  his  goods  at  Biddeford,  and  they  were  considered  as  worth  a  certain 
sum  to  him  at  that  place.  If  he  thought  fit  to  send  them  on  to  another  port  in 
hope  of  a  more  profitable  return,  that  was  his  own  afikir :  he  was  bound  to  pay  for 
so  much  of  the  service  in  bringing  the  goods  as  had  been  performed  by  the  owner, 
and  the  proportion  of  seventeen  days  seems  to  be  as  fair  as  any  other.  Peifaaps 
the  more  strictly  accurate  criterion  would  have  been,  the  reasonable  freight  (to  be 
determined  by  a  jury  or  a  merchant)  from  Newfoundland  to  Biddeford,  because 
the  owner  might  justly  be  considered  as  having  brought  the  half  to  that  place,'  and 
the  merchuit  had  there  accepted  them.  See  the  case  of  MoUoy  v.  Backer,  5  East, 
316  ;  where  this  case  of  Luke  v.  Lyde  is  explained,  and  put  on  its  proper  footing, 
by  Le  Blanc,  J.,  and  see  also  the  observations  of  the  author  of  the  Treatise  on  Ship-. 
ping,  p*  320.  It  is  evident  that  Lord  Mansfield,  whose  mind,  partly  perhaps  from 
his  Scotch  education,  was  strongly  imbued  with  the  principles  of  the  civil  law, 
adopted  the  rule  of  tlie  general  maritime  law  as  to  an  equitable  apportiormaent 
without  regarding  the  transaction  as  creating  a  new  contract.  Mr.  Justice  Law- 
rence seems  to  have  led  the  way  in  establishing  the  modem,  and  certainly  the'more 
correct  doctrine,  in  the  case  of  Cook  v.  Jennings,  7  T.  R.  381,  which  will  be  pre- 
sently cited,  where  he  thus  expresses  himself:—"  When  a  ship  is  driven  on  shore, 
it  is  the  duty  of  the  master  either  to  repair  his  ship,  or  to  procure  another ;  and 
having  performed  the  voyage,  he  is  then  entitled  to  his  freight;  but  he  is  not  enti- 
tled to  the  whole  freight,  unless  he  perform  the  whole  voyage,  except  in  cases 
where  the  owner  of  the  goods  prevents  him ;  nor  u  A«  %niiiied  yro  ratd  unless  under 
a  new  agreeouuU  The  tubsequent  receipt  of  the  goods  may  be  evidence  of  a  new  eon^ 
tract  between  the  forties" 

*  BailUe  v.  Moudigliani,  Park,  Ins.  70. 
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The  ship  Young  Nicholas  was  chartered  to  bring  a  cargo 
of  mahogany  from  Honduras  to  London.  She  arrived  at 
Honduras,  took  in  her  cargo,  and  set  out  on  her  return.  On 
her  voyage  she  encountered  a  singular  succession  of  disasters. 
First,  she  was  driven  back  by  a  gale  of  wind,  and  the  master 
was  compelled  to  sell  a  part  of  the  cargo  for  repairs.  She 
vtras.next  taken,  afterwards  retaken,  and  finally  wrecked  in. a 
hurricane  at  St.  Kitts.  The  cargo  having  been  saved  wa3 
sold  by  the  master,  and  the  produce  remitted  to  his  owners, 
who  detained  it  on  a  claim  of  freight  |iro  ra^a.  An  action 
having  been  brought  by  the  merchant  to  recover  it,  the  Court 
decided  in  his  favour,  holding  that  no  freight  was  due ;  and 
liord  EUenborough  delivered  his  opinion  as  follows : — **  The 
principles  which  appear  to  govern  the  present  action  are 
these :  the  ship-owners  undertake  that  they  will  carry  the 
goods  to  the  place  of  destination^  unless  prevented  by  the 
danger  of  the  seas  or  other  unavoidable  casualties  ;  and  the 
freighter  undertakes  that  if  the  goods  be  delivered  at  the 
place  of  their  destination,  he  will  pay  the  stipulated  freight; 
but  it  is  only  in  that  event — namely,  of  their  delivery  at  the 
place  of  destination— that  he,  the  freighter,  engages  to  pay 
any  thing.  If  the  ship  be  disabled  from  completing  her 
voyage,  the  ship-owner  msiy  still  entitle  himself  to  the  whole 
freight  by  forwarding  the  goods  by  some  other  means  to  the 
place  of  destination,  but  he  has  no  right  to  any  freight  if  they 
be  not  so  forwarded,  unless  the  forwarding  of  them  be  'dis- 
pensed with,  or  unless  there  be  some  new  bargain  on  the  sub- 
ject. If  the  ship-owner  will  not  forward  them,  the  freighter 
18  entitled  to  them  without  paying  any  thing.  The  general 
property  in  the  goods  is  in  the  freighter ;  the  ship-owner  has 
no  right  to  withhold  the  possession  from  him,  unless  he  has 
either  earned  freight,  or  is  going  on  to  earn  it.  If  no  freight 
be  earned,  and  he  decline  proceeding  to  earn  any,  the  freighter 
has  a  right  to  the  possession.  Here  the  captain's  conduct  in 
selling  the  goods  was  in  effect  declining  to  proceed  to  earn 
any  freight,  and  therefore  entitled  the  plaintiff  to  the  entire 
produce  of  his  goods  without  any  allowance  for  freight."  ^ 

'  Hunter  v.  Prinsep,  10  Ea^t.  378.     On  tlie  autbority  of  iliis  case  it  was  de- 
cided ill  the  Court  of  Admiralty,  that  no  freiglit  was  due  where,  iu  consequence  of 
VOL.  XVI.  h 
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It  is  needless,  perhaps,  to  multiply  authorities,,  and  it  will 
be  sufficient  therefore  to  refer  generally  to  the  cases  of  Lidiard 
V.  Lopes^  and  Osgood  y.  Oroning,^  as  further  showiQg  that 
however  cogent  the  circumstances  which  may  have  prevented 
ihe  completion  of  the  service,  and  however  prudent,  aiid  even 
necessary,  the  conduct  of  the  master  in  stoppiiig  short  of  tbe 
destination,  still,  in  a  Court  of  Law,  without  an  assent  express 
or  implied  on  the  part  of  the  merchant^  no  claim  for  fteight 
is  admissible* 

There  is,  however,  one  case  of  recent  occurrence,  the  ds" 
cumstances  of  which  illustrate  so  many  of  the  propositions 
which  we  have  ventured  to  lay  down,  tlmt  we  are  ten^ted  to 
notice  it  at  greater  length.  The  ship  Jane  was  diartered  by 
an  agreement  not  under  seal  to  carry  out  coals  from  London 
to  Buenos  Ayres,  there  to  reload,  and  proceed  to  a  port 
between  Gibraltar  and  Antwerp ;  freight  for  the  voyage  out 
and  home  1300/.  in  full,  if  delivered  at  Gibraltar,  or  port  in 
Spain,  or  London,  or  Liverpool,  to  be  paid  as  follows :  2002,  in 
London  on  the  vessel  being  despatched  from  Portsmouth;  cash 
for  the  necessary  expenses  of  the  vesseltin  the  river  Plata,  to 
be  advanced  there  at  the  current  rate  of  exchange  upon  Lon- 
don, free  of  commission ;  and  the  remainder  to  be  paid  on  final 
delivery  of  the  homeward  cargo  in  cash.  The  vessel  sailed 
from  Portsmouth,  and  the  2001,  was  duly  paid.  What  after- 
wards befel  is  thus  narrated  in  the  judgment : — ^'  The  first  part 
of  the  voyage  was  duly  performed  by  the  arrival  of  the  ship  at 
Buenos  Ayres ;  and  a  destination  for  the  accomplishmait  of 
the  homeward  voyage  was  given  by  the  fireighter  there,  who 
appointed  Gibraltar  as  the  port  of  discharge.  But  the  plain- 
tiflF  (the  ship-owner)  never  performed  that  homeward  voyc^, 
either  in  the  ship  mentioned  in  the  charter-party  or  any  other. 

the  crippled  state  of  the  vessel,  the  cargo  was  taken  out  at  a  port  into  which  she  had 
carried  and  there  sold  under  the  authority  of  the  British  Vice«Con8u]«  Tbe  Louisa, 
1  Dods.  Adm.  Rep.  317. 

I  10  East,  536. 

^  3  Canipb.  466  ',  Ab.  on  Sh.  395 ;  where  the  case  is  set  out  with  great  parti- 
cularity.  In  the  former  case  the  port  of  destination  was  shut  by  reason  of  a  hostile 
invasion,  and  the  cargo  was  relanded  before  the  vessel  bad  proceeded  far  iHi  lier 
voyage.  In  the  other  case  an  American  vessel,  freighted  for  Holland,  pot  into  the 
port  of  London,  in  conseqaence  of  certain  decrees  endangering  her  safety  if  she 
proceeded.  In  neither  case  did  the  merchant  assent  to  what  was  done,  and  it  was 
held,  therefore,  that  in  neither  was  freight  payable. 
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Tho  original  sbip  and  about  one-third  of  the  cargo  having 
been  lost  by  perils  of  the  seas^  the  remainder  of  the  cargo 
was  left  at  the  island  of  Fayal  by  the  masteri  who  on  the 
12tb  of  July  sailed  in  another  vessel  for  England;  having  left 
instructions  with  the  Vice-Consul  at  Fayal,  to  forward  the  • 
remainder  of  the  cargo  (about  two-tliirds)  by  the  earhest  op- 
{)ortunity  to  Gibraltar.  The  master  having  been  wrecked, 
returned  the  next  day  to  Fayal,  and  remained  there  until  the 
24tb  of  July,  when  he  again  sailed  for  England,  having,  on 
the  2dd,  addressed  a  letter  to  the  Vice-Consul,  stating  his 
having  been  infoimed  of  the  expected  arrival  of  a  vessel,  on- 
^nally  destined  for  Newfoundland,  and  recommending  the 
Vice-Consul,  if  he  could  not  obtain  a  reduction  of  400Z.  for 
the  freight,  to  give  that  sum  for  the  conveyance  of  the  re* 
nwnder  of  the  cargo  to' Gibraltar,  rather  than  an  opportunity 
of  sending  it  forward  should  be  lost.  No  authority  appears 
to  have  been  given  to  the  Vice-Consul  to  make  any  contract 
for  the  hire  of  a  vessel  on  account  of  the  owners  of  the  Jane. 
The  master  of  the  Jane  certainly  did  not  make  any,  nor  did 
be  personally  make  provision  for  the  conveyance  of  the  re- 
mainder of  the  cargo  to  its  destination,  much  less  superintend 
its  transhipment  or  accompany  it  to  the  port  of  discharge. 
Before  bis  depcurture  from  Fayal,  no  vessel  of  sufficient  capa- 
city to  convey  it  had  arrived  at  Fayal ;  but  on  the  29th  of 
July  such  a  vessel  having  arrived,  the  Vice-Consul  chartered 
that  vessel  on  behalf  of  the  owners  of  the  cargo  of  the  Jane, 
at  a  freight  of  360/.  for  the  conveyance  pf  the  goods  to 
Gibraltar.  Under  this  charter-party  the  vessel  so  hired  by 
•the  Vice-Consul,  on  behalf  of  the  owners  of  the  cargo,  sailed 
to  GKbraltar,  and  delivered  it  to  their  agents,  who  received  it, 
and  paid  freight  and  charges  378/." 

Upon  this  state  of  facts  it  was  decided,  1st,  that  the  freight 
stipulated  by  the  charter-party  had  not  been  earned,  because 
the  goods  had  been  forwarded  from  Fayal  to  Gibraltar  on 
behalf  of  the  owners  of  the  cargo,  and  at  their  expense,  and 
.  hfui  not  been  carried  to  their  destination  by  the  owner  of  the 
Jane  in  fulfilment  of  the  charter-party  ;  2dly,  that  the  owner 
had  no  right  to  freight  pro  rata  for  the  voyage  from  England 
to  Buenos  Ayres,  inasmuch  as  the  manifest  intention  was, 
that  the  200/.  only  should  be  payable  for  the  outward  voyage; 

V  2 
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Sdly,  that  neither  was  any  freight  payable  for  the  voyage  from 
Fayal  to  Gibraltar,  the  carriage  of  the  goods  between  those 
places  not  having  been  the  act  of  the  owner  of  the  ship ;  but 
4thly,  that  freight  ^ro  rata  was  payable  for  the  portion  of  the 
voyage  between  Buenos  Ayres  and  Fayal,  because  the  agents 
of  the  freighters  at  Gibraltar  having  accepted  the  goods  there, 
and  by  so  doing  recognized  the  act  of  the  Vice-Consul  at 
Fayal  in  forwarding  them,  must  be  considered  as  having  ac*- 
cepted  them  at  Fayal,  and  conveyed  them  on  their  own  ac- 
count to  Gibraltar,  and  so  became  liable  to  pay  freight  for 
that  portion  of  the  voyage  performed  in  respect  of  the  goods 
so  accepted ;  and  lastly,  that  the  rate  to  be  paid  must  be  a 
reasonable  freight  from  Buenos  Ayres  to  Fayal,  to  be  deter- 
mined by  the  arbitrator  to  whom  the  calculation  waa referred,^ 
It  will  be  observed,  that  the  charter-party  in  this  case  was 
not  under  seal,  and  that  the  form  of  action  therefore  permitted 
of  the  alternative  claim  of  the  whole  freight  stipulated  by 
the  agreement,  or  a  reasonable  freight  for  the  service  actually 
performed,  if  the  whole  were  not  adjudged.  But  if  the  char- 
ter-party be  under  seal,  and  the  action  for  frright  be  brought 
upon  the  instrument,  and  consequently  in  the  form  of  -en  ac- 
tion of  covenant,  the  court  will  he  precluded  from  entertaining 
in  that  action  the  question,  whetiber  some  remuneration  be 

^  Mitchell  V.  Dartliez,  2  Bingb.  N.  C.  555.  It  is  ioippssible  not  to  admire  the 
singular  clearness  and  accuracy  of  the  terms  in.  which  this  excellent  judgment  is  de- 
livered. Two  questions  are  stated  :  **  1st,  whelhe'r  the  plaintiff  is  entitled  to  re- 
cover the  full  freight  agreed  to  be  paid  by  the  charter-party;  and,  Sdly,  if .  not 
entitled  to  recover  the  full  freight,  whether  he  is  entitled  to  reoever  flity  and  what 
freight  pro  rati  ilineris."  After  disposing  of  the  firsts  on  the  ground  that  the  con- 
dition on  which  it  was  to  become  due  had  not  been  fulfilled,  the  next  question  is 
stated  to  be,  **  whether  any  thing  in  the  nature  of  freight  is  recoverable  by  the 
plaintifTupon  a  new  and  implied  contract  founded  on  meritorious  service  rendered 
to  the  dcfendauls  by  the  plaintiiFin  the  pariial  performance  of  tlie  voyage  contem- 
plated, and  the  acceptance  of  the  goods  by  them  under  the  circumstanceti  stated 
in  the  case ;"  and,  lastly,  it  is  said,  "  the  freight  agreed  upon  by  the  charter  was 
not  of  an  ordinary  kind,  but  a  gross  sum  to  be  paid  in  case  of  the  performance  of 
an  extraordinary  voyage.  That  voyage  has  not  been  accomplished,  and  it  was  not 
in  Its  nature  divisible,  so  as  to  give  the  ship-owner  a  claim  to  any  aliquot  part  upon 
'  the  performance  of  a  certain  portion  of  the  voyage  The  claim  of  the  ship-owner 
therefore,  nnist  rest  upon  an  implied  contract  to  remunerate  him  for  service  per- 
formed not  according  to  the  agreement,  but  a  service  from  which  the  freighters 
have  received  a  benefit.*'  The  precision  of  this  language  will  be  appreciated  by 
those  who  understand  the  subject. 
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not  pd.yable  upon  a  iaew^nd  implied  agreementj  in  case  the 
original  contract  should  be  held  not  to  have  been  fiilfiUed, 
And  this  technical  distinction  will  serve  to  explain  and  dis- 
tinguish an  earlier  case^^  which  might  otherwise  seem  to  be 
at  variance  with  the  doctrine  thus  clearly  and  satisfactorily 
elucidated.  The  plaintiff  in  that  case  let  his  ship  to  freight 
on  a  voyage  from  Liverpool  to  Wyburgh,  and  back  to 
Liverpool,  to  take  out  salt,  and  bring  back  deals ;  and  the 
defendant  agreed  to  pay  "  in  full  for  the  freight  and 
hire  of  the  ship  for  the  said  voyage  at  and  after  the  rate 
of  11.  per  standard  hundred  for  deals  delivered  at  Liver-* 
pool^  &c.,  to  be  paid  one»fourth  in  cash  at  her  arrival, 
and  the  remainder  by  acceptance  at  four  months."  Upon 
this  charter-party  the  owner  brought  an  action  of  covenant, 
alleging  that  the  vessel  delivered  her  cargo  at  Wyburgh,  took 
(xi  board  there  a  cargo  of  deals,  and  whilst  proceeding  there- 
with, to  Liverpool,  and  after  she  had  performed  a  great  part 
of  her  voyage,  was  wrecked  and  cast  ashore,  aud  became  in- 
capable of  proceeding  any  further;  that  by  reason  thereof  it 
became  necessary  to  put  the  cargo  on  shore  for  its  preser- 
vati<xi ;  that  the  defendant  accepted  the  cargo  so  unladed, 
and  sold  and  disposed  of  it  to  his  own  use,  and  thereby 
became  liable  to  pay  a  proportionable  part  of  the  freight  for 
such  part  of  the  voyage  as  had  been  performed,  which  pro- 
portion he  fixed  at  800Z.  The  defendant  admitted  the  facts 
9s  here  stated,  but  denied  his  liability  thereon :  and  the  court 
held  that  as  the  stipulated  service  had  not  been  accomplished, 
and,  consequently,  the  stipulated  freight  not  earned,  nothing 
could  be  recovered  upon  the  covenant  of  the  charter-party, 
and  that  the  nature  of  the  claim  forbad  the  substitution  of  an 
implied  agreement  for  the  meritorious  service  performed. 

But  the  Court  of  Admiralty,  under  the  cognizance  of  which 
cases  of  this  kind  are  not  unfrequently  brought  on  questions  of 
prize  or  salvage,  rejects  the  restraints  of  the  common  law,  and 
assumes  an  equitable  discretion  of  granting  or  withholding 
freight,  and  in  such  proportions,  and  on  such  terms,  as  may 
seem  warranted  by  the  circumstances ;  and  though  it  is  of 
course  impossible  to  reduce  to  strict  rule  that  which  professedly 

'  Cook  V.  Jennings,  7  T.R.  381. 
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transcends  rule,  yet  the  spirit  of  its  decisions  may  be  gathered 
from  the  following  summary. 

A  ship  trading  under  a  neutral  flag  with  neutral  papers, 
having  been  driven  into  an  English  port  in  distress,  was  there 
seized,  together  with  her  cargo,  on  suspicion  that  both  were 
really  enemy's  property.  On  the  proceedings  in  the  Court 
of  Admiralty,  the  neutrality  of  the  cai^o  having  been  esta* 
blished  before  that  of  the  vessel,  the  goods  were  restored  to 
the  owners  before  the  ship  was  released,  and  were  part  sent 
to  their  original  destination,  and  part  sold  in  London ;  and 
the  court  subsequently  awarding  restitution  of  the  vessel,  de- 
creed also  that  freight  should  be  paid  by  the  owners  of  the 
goods  for  the  portion  of  the  voyage  performed.^ 

A  British  ship  freighted  from  Liverpool  in  ballast  to  8t. 
Martins  and  Lisbon,  to  bring  a  cargo  of  fruit  io  Ireland,  was 
taken  on  her  return  voyage  by  a  French  privateer  off  Fal- 
mouth, and  was  afterwards  retaken  and  carried  into  Falmouth. 
The  ship  was  restored  some  months  before  the  restitution  of 
the  cargo,  and  the  court  taking  into  account  the  length  of  the 
voyage  which  had  been  accomplished,  and  considering  that 
it  would  have  been  unreasonable  to  require  the  master  to 
wait  an  indefinite  time  until  the  cargo  should  be  released,  de- 
creed the  whole  freight  to  be  paid.* 

If  the  principle  of  this  decision  may  be  questioned,  still 
less  defensible,  according  to  the  rules  of  the  common  law,  is 
the  judgment  in  the  following  case,  determined  soon  after- 
wards. An  American  ship,  bound  from  America  to  Amster* 
dam,  was  captured  in  the  channel,  and  brought  in,  but  was, 
in  about  three  weeks,  restored  with  freight.     The  cargo  not 

^  The  Copenliagen,  1  Rob.  Adm.  Rep.  339.  T4ie  qaestion  in  this  case'^as  «S 
Very  complicated  one.  The  transhipment  of  the  goods  was  necessary,  indepen- 
dently of  the  detention  of  the  vessel,  by  reason  of  the  damage  which  she  had  suf- 
fered, and  the  necessity  of  repairing  her.  There  was  a  difficoltyj  however,  id 
cflfecting  the  unlivery,  because  liicre  were  no  wvehounes  hi  which  they  could  be 
deposited,  and  the  cargo  being  from  Smyrna,  ships  were  very  unwilUng  to  take  it 
on  board.  An  arrangement  wiis  at  last  effected  with  some  vessels,  by  means  of  a 
special  contract  with  the  master,  who  was  compelled  to  pledge  bdlh  slilp  and  cargo 
for  the  expenses.  Sir  W.  Scott  recognized  the  validity  of  this  contriictj  and  the 
expense  of  transhipment  became  tiicrefore  in  effect  an  average.  Had  tlie  goods,  or 
any  part  of  them,  been  carried  to  their  destination  at  the  expense  of  the  ship-owner^ 
alone,  freight  in  fall  would  have  been  payable  for  what  was  so  taken. 

'  The  Racehorse,  3  Rob.  Adm.  Rep.  103; 
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faiaviiig  been  claimed,  a  commission  of  unlivery*  passed ;  but 
a  claim  being  immediately  aftei-wards  made  for  a  part,  the 
unlivery  was  suspended  as  to  that  part,  though  in  conse- 
quence of  its  position  it  was  necessary  to  take  it  out  of  the 
v^sel.  The  claimant  of  these  goods  required  the  master  to 
carry  them  on  to  their  destinatioti,  but  he  insisted  on  his 
whole  fteight  ftee  of  farther  service ;  and  the  court  founding 
itself  up<m  the  precedent  of  a  former  decision,  decreed  the 
whole  freight  as'  claimed.' 

A  ship  was  chartered  from  Liverpool  to  Halifax  and  the 
West  Indies  and  back.  When  she  had  traversed  about  half 
the  distance  between  Liverpool  and  Haliiax,  she  was  captured 
by  the  French,  but  being  afterwards  recaptured,  was  brought 
into  Plymouth.  By  the  terms  of  the  charter-party  she  was 
to  receive  a  freight  of  .210/.  for  each  month,  600/.  on  delivery 
at  Halifax,  and  the  remainder  on  delivery  of  the  return  cargo 
at  Liverpool,  with  a  proviso  that  freight  should  be  paid  for 
dx  months  certain,  though  the  voyage  should  be  performed 
within  that  time,  and,  on  the  other  hand,  that  if  the  ship 
should  be  lost  or  taken  after  sailing  from  Halifax,  no  more 
freight  should  be  due.  Freight  was  claimed  pro  rata  itineris, 
but  the  court  held,  that  the  vessel  having  been  in  effect 
brought  back  to  her  port  of  departure,  and  the  whole  voyage 
defeated,  on  general  principles  no  freight  was  due;  and 
further,  that  on  the  particular  terms  of  the  contract,  and  the 
evident  intention  of  the  parties>  the  demand  could  not  be  sus^ 
tainedt^ 

On  the  same  general  grounds  freight  was  refused  to  a  Swe- 

'  A  warrant  from  the  court  to  unlade ;  it  issues  when  the  questions  as  regards 
tbe  veifcl  and  the  cargd  are  different ;  as,  for  example,  \vhen  tlie  cargo  is  con- 
demned, and  the  vessel  restored,  or  conversely ;  or  where  the  question  as  to  the 
one  is  determined,  whilst  that  as  to  the  other  remains  undecided. 

*  The  Martha,  3  Rob.  Adra.  Rep.  106,  (n.)  The  notion  seems  to  be  that  of  an 
equitable  participation  of  the  burden  of  a  common  calamity.  The  owner  of  the 
vessel  sustains  a  loss  by  the  delay  and  damage,  without  fault  on  his  part.  If  he  be 
required  to  go  on  with  part  of  the  cargo  only,  it  is  an  addition  to  the  expense  and 
inconvenience  -,  and  still  htlrder  would  it  be,  that  declining  to  do  so,  he  should  losie 
the  whole  freight.  The  court,  therefore,  says,  **  Let  some  portion  of  the  loss  fall 
oh  the  owner  of  the  cargo  ;**  but  these  attempts  at  strict  equity  are  at  best  uncer- 
tain J  surely  the  owner  of  the  cargo  is  already  a  sufficient  sufferer,  or  may  be  so,  by 
the  Toss  of  his  marlcet. 

*  The  Hiram,  3  Rob.  Adm.  Rep.  180. 
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dish  vessel  chartered  to  go  from  Plymouth  to  Radstdw,  there 
to  take  a  cargo  of  pilchards  to  Venice.  The  ship  had  sailed 
to  Radstow,  had  taken  in  her  cargo,  and  proceeded  a  few 
days  on  her  voyage,  when,  having  met  with  bad  Weather  and 
become  leaky,  she  returned  to  Falmouth.  A  few  days  after- 
wards the  Swedish  embargo  being  imposed,  the  cai^o  was 
unlivered  and  restored  to  the  owners,  who  were  British  mer- 
chants. The  Court  pronounced  that  no  freight  was  due,  but 
directed  that  if  any  expenses  had  been  incurred  by  the  ship, 
on  account  of  the  cargo,  they  should  be  paid  J 

A  British  vessel  had  been  chartered  at  Campeachy  for  a 
voyage  with  cargo  to  Lisbon.  She  had  successfully  prose- 
cuted her  voyage  to  the  very  entrance  of  the  Tagus,  when  she 
was  warned  off  by  the  blockading  squadron.  .  She  continued 
for  some  days  with  the  fleet,  but  being  blown  out  to  sea  by  a 
gale  of  wind,  she  was  picked  up  by  a  Spanish  primteer,  and 
being  soon  afterwards  re-taken  by  a  British  cruizer,  was  car- 
ried into  Madeira,  where  the  ship  and  cargo  were  sold  by  the 
re-captors  to  pay  the  salvage.  Under  these  circumstances  the 
Court,  being  called  upon  to  say  what  freight  was  due,  consi- 
dering that  the  loss  arose  from  a  common  misfortune,  and  that 
equity  suggested  a  division  of  it,  directed  that  a  moiety  of  the 
freight  should  be  paid.^ 

I  The  Isabella  Jacob'ma,  4  Hob.  Adm.  Rep.  77. 

'  The  FrieDds,  Edw.  Adm.  Rep.  246.  Sir  W.  Scott,  in  the  course  of  his  judgment, 
thus  explains  the  principle  on  which  the  Court  proceeds  :— "  In  the  case  of  tife 
American  'ships  bound  to  France  or  Holland,  which  were  brought  into  the  Courts 
of  this  country  under  the  prohibitory  law^  the  full  freight  was  pronounced  to  be  due 
where  the  owners  of  the  cargoes  elected  to  sell  here  \  when  they  did  not  elect  to 
sell  here,  the  Court  left  it  to  them  to  settle  the  freight  with  the  owners  of  the 
ships.  The  Court  considered  a  voyage  from  America  to-  this  country  very  nearly 
the  same  in  eOect  as  a  voyage  to  those  contiguous  countries  to  which  the  vessels 
were  originally  destined.  The  Court  gave  the  master  the  full  benefit  of  the  freight* 
not  by  virtue  of  his  contract,  because  looking  at  the  charter-party  in  the  same  point 
of  view  as  the  Courts  of  Common  Law,  it  could  not  say  that  a  delivery  at  a  port  in 
England  was  a  specific  performance  in  its  terms.  But  there  being  no  contract 
which  applied  to  the  existing  state  of  facts,  the  Court  found  itself  under  an  obli- 
gation to  discover  what  was  the  relative  equity  between  the  parties.  This  Court 
sits  no  more  than  th6  Courts  of  Common  Law  do  to  make  contracts  between  parties ; 
but  as  a  Court  exercising  an  equitable  jurisdiction,  it  considers  itself  bound  to  pro- 
vide as  well  as  it  can.  for  that  relation  of  interests  which  has  unexpectedly  taken 
place  under  a  state  of  facts,  oiit  of  the  contemplation  of  the  contracting  parties,  ia 
the  course  of  the  transaction/' 
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There  id  still  one  other  chms  of  casesi  also  within  the  pn>* 
yince  of  the  Admiralty  Courts  which,  though  applicable  only 
to  a  time  of  war,  cannot  with  propriety  be  altogetlier  omitted : 
we  mean  the  carrying  of  neatral  goods  by  a  hostile  ship,  in 
which  case  the  ship  is  lawful  prize,  and  conversely  the  carry- 
ing of  enemies'  goods  by  a  neutral  ship,  in  which  case  the 
goods  are  prize,  and  the  vessel  innocent. 

1.  If  an  enemy's  ship  be  taken  with  goods  of  a  neutral  on 
board,  the  captor  may,  if  he  think  fit,  carry  on  the  goods  to 
their  destination,  and  so  fulfil  the  contract :  and  if  he  do  so, 
by  international  law  he  is  deemed  to  be  substituted  for  llie 
original  ship  owner,  and  entitled,  as  such,  to  the  freight.  If 
he  take  the  goods  elsewhere,  he  is  entitled  to  no  such  bene- 
fity^  even  though  the  merchant  may  accept  and  dispose  of 
them  at  the  place  to  which  they  are  carried.^ 

2.  Where  a  neutral  vessel  carrying  goods  of  a  belligerent  is 
taken  by  the  other  belligerent,  the  captor  becoming  entitled 
jure  belli  to  the  goods,  is  by  the  same  principle  of  international 

law  deemed  to  represent  the  freighter,  and  with  his  rights  to 
take  also  his  liabilities*  He  is  therefore  bound  to  pay  freight 
to  the  ship-owner,  and  inasmuch  as  the  fulfilment  of  the 
voyage  is  prevented  by  his  act,  he  is  bound,  in  the  ordinary 
principles  of  law,  to  pay  the  whole  freight  stipulated.^  But 
this  rule,  which  is  commonly  expressed  by  the  phrase,  that 
"  capture  is  delivery,"  is  liable  to  many  qualifications,  and 
is  to  be  understood  as  applying  only  to  such  goods  as  a 
neutral  nation  may  lawfiiUy  convey,  and  to  such  trades  as  are 
ordinarily  permitted  to  the  subjects  of  other  states  by  the  go- 
vernment to  whose  subjects  the  goods  belong.  No  fi^ight, 
therefore,  is  due,  where  the  goods  are  contraband  of  war,* 
nor  where  the  ship  is  employed  in  carrying  the  produce  of  a 
colony  of  the  belUgerent  to  the  mother  country,^  or  in  the 
coasting-trade  of  the  belligerent  state,^  or  in  ciurying  even 

1  The  Fortana,  4  Rob.  Adm.  Hep.  278. 

*  Vrow  Ansa  Catherinsi,  6  Rob.  Adm.  Bep.  209.  IVhy  in  this  case  should  he 
not  receive  freight  pro  ratA^ 

*  The  Copenhagen,  1  Rob.  289;  The  ^ilhelmina,  2  Rob.  101,  (n). 

*  The  Mercurius,  1  llob.  289.  And.it  is  immaterial  iivhether  the  master  in  fact 
know  of  the  illegality.    The  Oster  Risoer,  4  Rob.  199. 

*  The  Rebecca,  2  Rob.  lOh 

*  The  Emanuel,  1  Rob.  296. 
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neutral  goods  to  one  of  its  colonies,*  or  from  one  hostile  na- 
tion to  a  colony  of  its  co-belligerent,*  unless  such  trading  re*- 
spectively  had  been  in  time  of  peace  opexi  to  the  neutral  state, 
and  was  not  colourably  permitted  since  the  commencement  of 
hostilities;  the  principle  in  all  these  cases  that  direct  assistance 
is  thereby  affbrded  to  the  belligerent  power  to  the  prejudice 
of  the  antagonist,  and  eonsequetltly  in  riolation  of  the  Deu* 
trality. 

And  thus,  htntig  coAfeidered  every  possible  tari^ty  of  tip- 
cumstaiices  under  which  freight  can  be  claimed  either  in  whole 
or  in  part,  we  proceed,  thirdly,  to  inquire  by  whom  and  to 
whom  it  is  payable. 

1*  It  is  clear,  that  itl  all  cases  where  there  is  H  chattel 
party,  the  charterer  is  liable  upon  his  express  engagement. 
The  charter-party,  indeed,  frequently  contains  a  stipulation 
that  the  goods  shall  be  delivered  agreeably  to  bills  of  lading, 
and  the  bills  subsequently  given  import  that  they  are  to  be 
delivered  to  some  third  party,  "  he  of  they  Jjaying  freight  fbr 
the  same/'  It  was  therefore  at  one  time  considered,  that  by 
the  effect  of  the  two  documents  taken  together,  a  positive  obli- 
gation was  imposed  upon  the  master  to  insist  upon  the  freight 
on  the  delivery,  and  that  the  neglect  of  this  duty  would 
exonerate  the  cliarterer  altogether  J*  but  it  hfts  been  now  long 
settled  that  the  condition  in  the  bill  of  lading  is  to  be  regarded 
as  introduced  for  the  benefit  of  the  ship-owner  alone,  and  can- 
not consequently  in  any  way  affect  the  prior  and  indepefideiit 
undertaking  of  the  chaitei^r.'* 

Where  no  charter-party  exists,  it  is  equally  dear  that  wheA 
the  goods  are  shipped  on  account  of  the  consignor^  a  contract 
at  once  arises  between  him  and  the  ship-owner  ot  master  for 
payment  of  the  freight,  and  there  is  no  more  reason  why  this 
contract  should  be  superseded  by  the  clause  in  the  bill  of 

1  The  Immanuel,  2  Rob.  186 )  The  Anne,  3  Rob.  91,  (a) ;  The  Nancy,  3  Rob. 
82. 

'  The  Rose,  2  Bob.  206.  Th€  sammarf  here  given  it  comptessed  from  Ab.  oh 
Sb«  p.  289.  Those  who  are  desirous  of  prosecuting  thb  very  interesting  inbject  of 
which  this  (k>cuine  forms  a  part  will  find  it  elaborately  and  indtritcdivety  diaeuBsbd 
hi  Whefttoii's  Ekments  of  International  Law,  vol.  ii.  ch.  iii. 

'  Penrose  v.  W\\\A,  cited  13  East,  670. 

*  Tapley  v.  Martins,  8  T.  R.  451 ;  Christy  v.  RoW,  I  Tattnt.  300' ;  Sh«|^  ^. 
De  Bernales,  13  £s^t,  565. 
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lading,  empowering  the  master  to  receive  freight  from  the 
holder  on  delivery^  thati  where  an  express  agreement  existe 
embodied  in  a  eharter-parlytf  Accordingly^  it  has  been  re*- 
cently  decidedi  that  the  shipper  under  such  circumstances  re- 
mains personally  liable*^  In  a  ease,  however,  where  the  bill 
of  lading  contained  no  intimation  on  whoBe  account  the  goods 
were  shipped^  Lord  Tenterden  held,  that  the  shipper  was  not 
originally  liable>  and  could  not,  therefore,  become  so  on  de* 
fault  of  the  consignees  5  ^  but  the  authority  of  this  decisi<m  is 
at  least  questionable^  for  is  it  not  beyond  controversy  that  the 
master  or  ship-owner  cannot  be  bound  to  inquire  into  the 
character  or  title  of  the  party  by  whom  the  shipment  is  made 
—that  as  to  him  the  shipper  is  the  owner  of  the  goods,  and  that 
from  the  shipment  itself  a  contract  immediately  springs  up,  for 
delivery  of  the  goods  by  the  one,  and  payment  of  the  fieight 
by  the  other? 3 

But  supposing  the  master  not  to  insist  on  his  lien,  but  to 
part  with  the  goods  before  payment,  can  he  afterwards  pro- 
ceed against  the  consignee  or  holder  of  the  bill  of  lading  per- 
sonally ;  or  in  other  words,  does  any  primtp  of  contract  exist 
between  him  and  the  party  by  whom  the  goods  have  been 
received  ?  That  the  consignee  himself  is  in  all  cases  liable 
on  receipt  of  the  goods  has  never  been  doubted ;  because, 
having  taken  the  bill  of  lading,  by  which  alone  he  is  enabled 
to  receive  them,  with  notice  of  the  condition  on  which  they 
are  to  be  received,  viz.  payment  of  the  freight,  he  must  be 
assumed  to  undertake  the  charge  when  he  avails  himself  of 
the  benefit,*  and  the  voluntary  recession  of  the  master  from 
his  strict  right,  which  is  a  grace  conferred  upon  the  party  to 
whom  the  delivery  is  made^  cannot  and  ought  not  to  be  taJ&en 
advantage  of  to  his  prejudice*  The  same  reasonmg  is  equally 
applicable  to  tiie  case  of  an  indorsee  for  value  of  the  bills  of 

1  Pomett  V.  Beckford,  6  B.  &  Ad.  621. 

«  Bird  V.  Dicw,  1  M,  &  M.  N.  P,  C.  1 56. 

3  S«6  the  jud^ent  of  the  Court,  particularly  of  Parke,  J.,  in  Domett  v.  Beck- 
ford,  and  the  case  of  Barker  v.  Havena,  17  Johnson's  Rep.  234,  cited  in  p.  662,  of 
the  American  edition  of  Abbott  on  Shipping,  with  Judge  Story's  notes. 

*  Qui  stntit  commodum  $entire  debit  et  &nus.  The  principle  is  thus  expressed  in 
Ab.  on  Sh.  p.  286':  **  If  a  persiJn  accept  anything  whieb  he  knows  to  be  subject  to 
a  duty  or  charge,  it  is  rational  to  conclude  that  he  means  to  take  that  duty  or  charge 
apon  himself,  and  lbs  law  may  nty  well  imply  ft  pronmi  to  pttfentt  what  he  s6 
takes  upon  himself." 
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lading,  for  he  also  has  notice  of  the  charge,  and  accordlnigty 
it  has  been  decided  that  the  taking  of  the  goods  by  a  pur- 
chaser, under  a  bill  of  lading,  i^  a  virtual  assent  by  him,  as 
ultimate  appointee  of  the  shippers  for  the  purpose  of  deliyery, 
to  take  the  goods  upon  the  terms  pf  the  bill,  and  conse- 
quently that  he  is  liable  for  the  freight.^  But  the  principle 
obviously  does  not  apply  to  a  mere  agent  of  the  consignee, 
who  has,  therefore,  no  personal  interest  in  the  goods ;  ^  nor 
to  persons  obtaining  the  delivery  not  under  the  bill  of  lading, 
but  by  virtue  of  an  oixler  or  some  other  distinct  authority  de- 
rived from  the  holder  of  the  bill;^  because  the  privity  of 
contract,  as  we  have  seen,  arises  only  from  the  beneficial  pos- 
session of  the  bill  of  lading.  Neither,  lastly,  can  it  be  so  far 
strained,  as  to  render  a  party  accepting  the  goods  even  under 
the  bill  of  lading  liable  to  die  fulfilment  of  the  conditions  of 
a  special  charter-party,,  in  which  it  is  apparent  that  the  owner 
looked  only  to  the  credit  of  the  charterer.  * 
.  2.  As  to  the  person  to  whom  the  fireigbt  is  payable,  much 
need  not  be  said.  Where  thftre  is  a  charter-party  under  seal^ 
in  general,  as  we  have  seen,  the  mode  of  payment  is  carefully 
prescribed,  and  ought  of  course  to  be  literally  followed.  In 
the  absence  of  such  direction  the  payment  can  be  made  with 
safety  only  to  the  person  with  whom  the  deed  is  entered  into, 
or  to  whom  the  reservation  is  made.  When  the  charter-party 
is  not  under  seal,  as  well  as  in  the  case  of  a  general  ship, 
payment  to  the  owner  on  demand  will  be  a  sufficient  discharge 
against  the  claim  of  the  master,  notwithstanding  a  previous 
potice  firom  the  latter  not  to  pay  any  one  but  himself.  ^  It  is 
clear  also,  that  payment  in  discharge  of  the  lien  for  freight, 

1  Cock  V.  Taylor,  13  East,  399 ;  see  also  Renteria  v.  HudiDg,  Lloyd  and  Wels- 
by's  Merc.  Cases,  274,  where,^  though  the  word  "  assigns''  was  omitted  in  the  bill 
of  lading,  Lord  Tenterden,  on  proof  that  the  form  was  according  to  the  usage  of  the 
port  of  shipment,  held  the  assignee  of  the  bill  of  lading  liable  for  the  freight. 

'  Kelting  v.  Jay,  2  Shaw  &  Dunlop,  (Scotch  Cases.) 

'  Wilson  y.  Kymer,  1  M.  &  S.  157.  In  that  case,  howevef,  the  parties  who 
were  the  brokers  of  the  consignees  were  held  liable  for  the  freight,  on  a  proof  of  a 
previous  course  of  dealing  between  the  parties,  in  which  freight  had  been  paid  by 

them. 

*  Moorsom  v.  Kymer,  2  M.  &  S.  303.  Jo  this  latter  case  an  attempt  was  made 
to  establish  a  custom  of  the  port  of  London  to  demand  freight  in  such  cases  of  the 
consignee,  but  the  attempt  failed. 

^  Atkinson  v.  Cotesworth,  9  B.  &  C.  647 ;  Smith  v.  Plammer,  1  B.  flc  A.  675. 
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when  such  lien  exists,  is  available  against  the  party  otherwise 
entitled ;  as,  for  example,  where  the  merchant  pays  freight  to 
the  owner  of  the  ship  to  release  goods  which  have  been  car- 
ried upon  a  sub-contract  with  the  charterer.  But  the  owner 
in  such  case  is  limited  to  the  rate  agreed  upon  between  him- 
self and  the  charterer,  and  has  no  right  to  the  benefit  of  an 
increased  rate  stipulated  by  the  latter  in  a  sub-contract  with 
others.  ^ 

It  remains  now  only  to  consider  the  means  by  which  the 
payment  may  be  enforced ;  but  we  have  already  trespassed 
so  far,  that  we  are  compelled  to  refer  this  inquiry  to  our  next 
discourse. 

>  Mitche&son  v.  B^bie.  6  Bihgh.  190.  The  plaiotiff,  by  charter-party,  agieed 
with  Sack  and  Bremer  to  convey  corn  at  4s.  6d.  per  quarter.  The  Mghfers 
not  having  their  cargo  ready,  the  captain  went  vpon  change  and  procured  a 
freight  at  6s.  per  quarter — and  a  charter-party  was  entered  into  between  the  sub- 
freighter and  the  agent  of  Sack  and  Bremer.  Tie  owner  of  the  vessel  claimed 
from  the  consignee  on  her  arrival  the  increased  freight  of  6s.  per  quarter,  as  indi* 
cated  on  the  bills  of  lading;  but  it  was  held  that  he  was  entitled  to  recover  only 
the  4s.  6d.  per  quarter. 
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[CompriiiBg  3  Adolplias  k  Elfit,  Part  4  $  3  Adol.  &  Ell.,  Part  1;  6  Nevile  & 
Manning,  Part  4 ;  3  ^iagbam'g  New  Caaea,  Part  4  j  3  Scott,  Part  3 ;  1  Metfson 
&  Wela)>y,*  (io  cootinuatioa  of  Crompton,  Meeson  &  RoMoe,)  Pvta  1, 3,  and 
d;  1  I'yrwhitt  &  Oraoger,  Parts  2  and  8;  4  DowKog*8  Practice  Casei,  Parti 
4  and  5 :— all  Caias  included  in  former  Digeata  being  emitted.] 


ACCORD  AND  SATISFACTION. 

1.  Assumpsit  for  money  lent;  pleas,  non  assumpsit,  and  a  bottomry  bond 
accepted  in  satisfaction  of  the  debt.  Both  issues  having  been  found  for 
the  .plaintiff,  the  Court  refused  a  new  trial,  which  was  asked  for  on  the 
ground  that,  a  bond  having  been  given,  the  implied  promise  to  pay  did 
not  wrise^-^Wetton  v.  Foster,  2  Bing.  N.  C.  693. 

2.  A.  declaration  by  an  executrix  stated^  that  after  the  death  of  the  testator, 
to  wit,  on  the  1st  of  October,  1832,  the  defendant  was  indebted  to  the 
plaintiff,  as  executrix,  in  11/.  for  goods  sold  an(J  delivered  by  the  testator 
in  his  lifetime  to  the  defendant,  and  in  consideration  thereof,  and  that 
plaintiff,  as  executrix,  had  agreed  with  the  defendant  to  accept  a  suit  of 
clothes,  to  be  made  by  him  for  J.  R.,  the  plaintiff's  servant,  in  part  dis- 
charge of  the  debt,  (the  plaintiff  being  indebted  to  J.  R.  in  a  greater 
amount  for  wages,  and  J.  R.  having  agreed  and  being  willing  to  receive 
the  clotlies  in  part  payment),  and  had  also  agreed  to  forbear  and  give  the 
defendant  a  reasonable  time  for  the  payment  of  the  remainder  of  the 
debt,  the  defendant  undertook  and  promised  the  plaintiff,  as  executrix, 
to  make  and  provide  the  said  suit  of  clothes  for  J.  R.  within  a  reasonable 
time,  and  to  pay  her  ^the  remainder  of  the  debt  after  a  reasonable  time 
for  such  forbearance.  The  declaration  then  averred,  that  though  a  rea- 
sonable time  had  elapsed,  &c.,  the  defendant  had  not  made  or  provided 
the  clothes,  or  paid  the  residue  of  the  debt.    Plea,  that  the  debt,  in  con- 

>  Parts  1  and  2  were  published  as  Parts  1  and  2  of  Crompton,  Meeson  &  Roscoe. 
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ndevatioQ  of  which  the  said  promise  was  made>  did  not,  nor  did  any  part 
thereof,  accrue  to  the  testator  within  six  years  next  before  the  commence- 
ment of  the  suit,  and  that  such  promise  was  by  words  only.  On  special 
demurrer :  Held,  that  the  agreement  stated  in  the  declaration  was  only 
an  agreement  for  an  accord,  and  did  not  extinguish  the  original  debt, 
which,  therefore,  was  barred  by  the  statute  of  limitations*  (2  H.  Ql.  317.) 
^JUevei  V.  Heame,  1  M.  &  W.  323. 

ACT  OF  PARLIAMENT.    See  Ck)VENANT. 

ACTION  ON  THE  CASE. 

BM,  that  an  action  on  the  case  was  maintainable  against  a  person  who 
buill  on  a  party-fence-wall,  which  he  had  erected  kon&  jRde  under  the 
provisions  of  the  building  act,  and  thereby  darkened  the  windows  of  the 
adjoining  house.  Semble,  that  trespass  was  also  maintainable.«-1FeU!i  v, 
Ody,  1  M.  &  W.  452. 

ADMISSION. 

An  admission  on  the  face  of  one  plea  cannot  be  m&de  use  of  to  prove  or 
disprove  another  plea. 

But  where  it  appears,  from  the  whole  conduct  of  a  cause,  that  a  parti- 
cular fact  is  admitted  between  the  parties,  the  jury  have  a  right  to  draw 
the  same  conclusion  as  to  that  fact  as  if  it  had  been  proved  in  evidence ; 
and  to  draw  such  conclusion  as  to  all  the  issues  on  the  record.  And 
the  Court  refused  to  grant  a  new  trial,  on  the  gpround  that  the  judge  had 
stated  to  the  jury  a  fact  so  admitted  between  the  parties,  as  being  ad- 
mitted on  the  record,  and  applied  such  supposed  admission  in  support  of 
another  issue. — Stracy  v.  Blake,  1  M.  &  VV.  168. 

AFFIDAVIT. 

1.  (Jurat,)    If  ibe  words  ''before  me/'  in  the  jurat,  are  struck  out,  and 

the  words  "by  the  Court"  introduced,  it  is  no  objection.— iltts^tn  v. 

Gran^e^  4  P.  P.  C,  :y76. 
a.  {S»tUli»g.)    The  Christian  names  of  the  parties  must  all  be  written  at 

iength  in  the  title  of  en  ^Mavit,— Jkfai^^ri  v.  Carter,  4  D.  P.  C,  577. 

3.  The  Court  cannot  entertain.an  objection  patent  on  the  face  of  a  pro- 
ceeding attached  to  the  afi^avit  which  brings  that  ol^ection  before  the 
Court,  if,  from  wrong  entitling>  the  affidavit  cannot  be  read,— {farrjc  v. 
MuiikemB,^  D.  P.  C.  eC8. 

4.  (Residence  of  deponent,)  It  is  a  sufficient  compliance  with  the  rule  of 
H.  T.  9  W.  4>  s.  5,  as  to  a  deponent's  residence,  to  describe  himself  as 
having  been  arrested,  and  being  a  prisoner  in  the  custody  of  the  sheriff. 
(4  D.  P.  C.  394.)— Jcrt^is  V,  J^net,  4  B.  P.  C.  6t0, 

5.  (Filing,  on  enlarged  rule.)  Affidavits  to  show  cause  against  an  enlarged 
rule  nrntt  be  filed  a  week  before  the,  term«  (4  D,  P.  C*  lQ.)-'Gilion  v. 
Cmr,  4  D.  P.  C.  6t8. 

6.  (When  sworn  in  time,)  On  a  reference  to  an  arbitrator,  the  costs  to 
abide  the  event,  an^  the  arbitrator  to  say  by  whom  and  when  to  be  paid. 
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he  awarded  a  sum  to  the  plaintiff,  and  divided  the  costs  between  him 
and  the  defendant.  The  plaintiff,  treating  the  award  in  respect  of  i^e 
costs  as  void,  threatened  to  issue  execution  for  the  debt  and  costs ;  on 
which  the  defendant  prepared  affidavits  of  the  facts  (before  judgment  was 
signed),  and  after  it  was  signed,  another  affidavit  of  that  fact,  and  moved 
on  all  the  affidavits  to  set  aside  the  judgment :  Held,  that  the  first  affi- 
davits were  good,  though  sworn  before  judgment  was  signed. — Read  v. 
JkfflwV,  4D.  P.  C.  681. 
7.  {By  marksman,)  An  affidavit  of  a  marksman,  which  expresses  in  the 
jurat  that  A.  B.  had  been  first  sworn  to  the  fact  that  he  had  read  over 
arid'  explained  the  affidavit  to  the  maricsman,  and  that  he  understood  it, 
is  insufficient :  the  officer  ought  himself  to  explain  it.-r-Hea*  v.  Sheriff  of 
Middlesex,  in  Disney  v.  Anthony,  4  D.  P.  C.  765. 

And  see  Bailbond,  2. 

AFFIDAVIT  OF  DEBT. 

1.  (On  bill  of  exchange,)  An  affidavit  of  debt  in  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange,  must  show  a  default  by  the  ac- 
ceptor. (In  opposition  to  Irving  v.  Heaton,  4  D.  P.  C.  638.  See  7  Bing. 
251;  1  D.  P.  C.  122,  445;  2  D.  P,  C.  689;  2  C,  M.  &  R.  736.)— 
Crosby  v.  Clarke,  1  M.  &  W.  296. 

2.  {Sworn  in.  Ireland,)  Where  an  affidavit  of  debt  was  sworn  in  Ireland, 
before  a  commissioner  of  the  Common  Pleas  and  Exchequer :  Held,  that 
the  title  of  the  Court  need  not  be  prefixed  to  the  affidavit  when  sworn ;  but 
that  the  affidavit  might  be  taken  before  such  commissioner,  to  be  after- 
wards entitled  and  used  in  either  Court. — Perse  v.  Browning,  1  M.  & 
W.  362.  ' 

And  see  Peocess,  1. 

ARBITRATION. 

1.  {Award,  when  certain. ^Reference  as  to  costs  under  43  G,  3.)  A  cause, 
in  which  the  defendant  had  been  held  to  bail  for  52/.,  was  referred  to  an 
arbitrator,  to  whom  also  the  question  of  costs  generally,  and  of  costs 
under  43  G.  3,  c.  46,  was  referred.  He  awarded  that  15/.  was  due  to 
the  plaintiff  when  he  held  the  defendant  to  bail,  and  that  (he  verdict 
should  stand  for  that  amount ;  that  the  plaintiff  had  reasonable  and  pro- 
bable cause/or  holding  the  defendant  to  bail  (without  saying  for  what 
amount),  and  that  the  defendant  should  pay  the  costs  of  the  cause :  Held 
sufficient.-*  Snell  v.  Burne,  5  N.  &  M.  645. 

2.  {Revocation  of,  by  judge  at  chambers,)  A  judge  at  chambers  having,' 
under  3  &  4  W.  4,  c.  42,  s.  39,  revoked  a  submission  to  arbitration  on 
an  ex  parte  statement,  the  dCourt  rescinded  the  order  of  revocation. — 
Clarke  v.  Slacken,  2  Bing.  N.  C.  651. 

3.  It  is  no  ground  for  impeaching  an  award,  that  the  arbitrator  has  \}een 
mistaken  in  point  of  law  as  to  the  admissibility  of  evidQnce,^Armstr<mg 
V.  Marshdl,  4  D.F.C.  593. 

4.  {Enlargement  of  time*)    A  cause  was  referred  by  order  at  Nisi  Prius  to 
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the  decision  of  un  arbitrator,  so  as  he  made  the  award  before  the  fourth 
day  of  Easter  term,  with  power  to  enlarge  the  time,  but  the  order  did 
not  direct  in  what  mode  the  time  was  to  be  enlarged.  Two  days  before 
the  time  had  expired,  the  arbitrator,  in  the  presence*  of  both  parties,  ap- 

-  pointed  another  meeting  on  the  19th  of  June,  on  which  day  one  of  the 
parties  not  having  attended,  tlie  arbitrator  made  his  award :  Held,  that 

^  the  appointment  of  a  further  day  ibr  the  reference,  neither  making  any 
objection  to  it,  amounted  to  a  due  enlargement  of  the  time. 

The  power  given  to  the  Court  or  a  judge  by  3  &  4  W.  4,  c.  42,  s.  39,  to 
enlarge  the  time  for  an  arbitrator  to  make  his  award,  is  general,  and  not 
confined  to  cases  where  there  has  been  a  revocation  of  the  submission. — 
Burletf  V.  Slephent,  1  M-  &  W.  156;  1  Tyr.  &  G.  413;  4  D.  P.  C  770. 

5.  {Revocation.)  The  3  &  4  W.  4,  c.  42,  s.  39,  does  not  apply  to  arbi- 
trators appointed  in  pursuance  of  a  clause  in  a  deed,  that  all  disputes 
should  be  referjed  to  the  arbitration  of  two  persons,  who  are  directed  to 
dioose  an  umpire ;  such  umpire  not  having  been  appointed. — Bright  v. 
Darnell,  4  D.  P.  C.  756. 

6.  (Award,  token  sufficiently  certain.)  An  action  for  certain  commission 
on  the  purchase  of  land,  and  all  matters  m  difference  between  the  par- 
ties, were  referred  to  arbitration ;  the  costs  of  the  suit  and  of  the  refer- 
ence and  award,  and  all  other  costs,  to  abide  the  event ;  final  judgment 
to  be  entered  up  for  the  plaintiff  or  defendant,  accordipg  to  the  award, 
for  any  damages  or  costs  awarded  to  either  of  them,  and  execution  to 
issue.  The  arbitrator  awarded,  that  the  plaintiff  had  no  cause  of  action 
against  the  defendant,  and  that  the  plaintiff  should  pay  to  the  defendant 
the  sum  of  36/.  13<.  4</.,  which  he  found  to  be  due  and  owing  from  the 
plaintiff  to  the  defendant.  The  arbitrator  then  declared  that  his  award 
was  not  intended  to  exclude  the  plaintifi^  from  the  receipt  of  his  commis- 
sion on  certain  land  purchased,  to  which  he  would  be  entitled  under  a 
certain  agreement :  Held,  that  the  arbitrator  had  no  power  given  him  to 
order  a  verdict  to  be  entered,  but  merely  to  decide  whether  the  plaintiff^ 
had  any  cause  of  action  against  the  defendant ;  and  that  the  award  was 
sufiiciently  fak^-^Hurding  v.  ForshaWy  1  M.  &  W.  415;  1  Tyr.  &  G. 
472;  4D.P.  C.  761. 

ARREST. 

1.  Evidence  tliat  a  bailiff's  assistant  apprehended  a  party  on  a  false  pre- 
tence of  felony,  and  that  the  bailifi^,  being  at  hand,  took  advantage  of  that 
apprehension  to  arrest  him  on  a  ca.  sa.,  was  held  sufficient  to  establish 
an  issue,  that  the  bailiff  illegally  seized  and  imprisoifed  the  party.  (9 
Bing.  Sm  )^Kumphery  v.  Mitchell,  2  Bing.  N.  C.  619. 

2.  It  is  no  objection  to  an  arrest  that  it  takes  place  in  a  gaol,  if  the  defend- 
ant is  there  for  his  own  purposes. —  Loveitt  v.  Hill,  4  D.  P.  C.  579. 

3.  (Privilege  from  arrest  eundo.)  The  defendant,  an  attorney,  was  ar- 
rested at  the  Auction  Mart  Coffee-house,  between  two  and  three  o'clock, 
p  ro.  The  statement  in  his  affidavit  in  support  of  a  motion  for  his  dis- 
charge, on  the  ground  that  he  was  privileged  eundo,  was,  that  having 
VOL.  XVI.  M 
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professioBal  business  in  several  cases  to  transact  in  the  courts  oflaw,  lie  was 
proceeding  thfough  the  city  of  LoDdon,  o&  his  way  to  Westminster  Hall 
fbr  that  purpose,  and  on  arriving  at  the  Bank  of  England^  recollected 
that  he  had  business  with  a  client,  whom  it  was  probable  he  sbouid  find 
at  the  Auction  Mart;  that  he  therefore  called  there  in  his  way  to  West- 
minster Hall,  and  saw  his  client,  and  Just  as  he  was  about  to  leave  bim 
for  the  purpose  of  proceeding  to  Westminster^  he  was  airested  in  this 
cause :  Held,  that  on  this  statement  he  was  not  entitled  to  the  priidlege. 
^Strong  v.  J)icken80n,  1  M.  &  W.  488. 

ATTAINDER. 

A.  in  January  1815,  was  convicted  of  bigamy.    In  April  1815,  he  conveyed 

away  by  lease  and  release  certain  lands  in  which  he  had  a  life  estate. 

Held,  that  such  conveyance  was  not  void  as  against  the  crown,  there 

having  been  no  attainder.— Eejr  v.  Bridger,  t  M.  &  W.  i44;  1  lyr.  & 

G.  437. 

ATTORNEY. 

1.  (^Re-admmion'' Error  in  notices.)  An  attorney,  who  was  off  the  roll 
from  his  agent's  having  neglected  to  take  out  his  certificate,  gave  notice 
.to  the  Stamp  Ofiice,  before  Easter  term,  that  he  should  apply  to  be  re- 
admitted in  Trinity  term,  Trinity  being  mentioned  in  the  notice  by 
mistake  for  Easter.  On  affidavit  of  the  fact,  and  by  consent  of  the  Stamp 
Office,  the  Court  allowed  the  re-admission  in  Easter  term. — Exp.  Nui-' 
tall,  S  Ad.  &  E.  188. 

3.  {Summary  Juriadietion  ofOerJ)  The  Court  will  not  compel  an  atteney  to 
refund  to  his  client  costs  unnecessarily  incurred,  unless  he  has  been 
gnilty  of  gross  negligence. — Meggs  v.  Binm,  2  Bing.  N*  C.  625. 

3.  (PrivUege  of.)  Since  the  Uniformity  of  Process  Act,  2  W.  4,  c  39,  an 
attorney  can  no  longer  sue  by  attachment  of  privilege ;  and  therefore^ 
though  he  sues  in  his  own  Court  as  a  common  person,  the  Court  will 
not  enter  a  suggestion  on  the  roll  to  deprive  him  of  costs  for  not  suing  in 
the  Middlesex  Court  of  Requests,— FWgA/  v.  Skinner,  1  M.  &  W.  144 ; 
1  Tyr.  &  a  277 ;  4  D.  P.  C.  745.    Dyer  v.  Levy,  4  D.  P.  C.  630. 

4.  ( Re-admission.)  An  attorney  who  has  been  admitted  or  re-admitted  in 
one  Court,  has  a  right  to  be  admitted  or  re-admitted  in  another  Court, 
as  of  course,  without  giving  any  notice  or  undergoing  any  examination. — 
Erp.  Parry,  1  M.  &  W.  395. 

5.  {Costs  of'  attorney  defendant.)  Where  an  attorney  succeeds  in  a  suit  to 
which  he  is  a  party,  it  is  customary  to  allow  him,  on  taxation,  the  same 
costs  as  if  he  were  employed  for  another  person.  Therefore,  where  in  an 
action  against  an  attorney,  the  plaintifi*  was  nonsuited,  and  the  defend- 
ant acted  as  his  own  attorney  at  the  trial,  his  London  agent  being  the 
attorney  on  the  record,  he  was  held  entitled  to  the  usual  costs  for  at- 
tendance at  the  assizes,  and  for  the  charges  of  his  agent. — Jarvis  v. 
Devxs,  1  Tyr.  &  G.  240 ;  4  D.  P.  C.  764. 

6.  An  attorney  is  entitled  to  recover  from  an  insolvent  costs  incurred  in 
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eidettvonritig  to  sell  property  of  the  ktter  while  he  is  in  prison,  and  taking 
the  benefit  of  the  act,  if  it  be  done  bondfidif  and  the  insolvent  has  derived 
some  benefit  from  ii.^Tiihram  y.  Warren,  4  D.  P.  C.  545. 

7.  {Summary  jurUdiclion  over  astignees  of  bankrupt  attorney,)  The  Court 
has  no  power  to  compel  assignees  of  a  bankrupt  attorney  to  deliver  up 
deeds  deposited  by  his  client  in  his  hands  before  the  bankruptcy. — £jrp. 
Roy,  4  D.  P.  C.  573. 

8.  {Attachment  of,  for  non-payment  of  money.)  The  rule  for  an  attachment 
for  non-payment  of  money  found  to  be  due  by  an  attorney  to  his  client, 
on  a  reference  to  the  Master,  is  nisi  only  in  the  first  instance. — Byan  v. 
Fumell,  4  D.  P.  C.  582. 

9.  {Action  on  bill,)  In  an  action  on  an  attorney's  bill,  containing  several 
items,  some  of  which  the  defendant  admitted,  but  disputed  others,  on  the 
ground  that  he  had  derived  no  benefit  from  the  work  done,  the  Court  re- 
fused to  allow  part  of  the  bills  to  be  referred  to  the  Master,  and  the 
defendant  to  pay  into  Court  such  part  as  he  admitted  to  be  due :  and 
refused  also  to  compel  the  plaintiff  to  give  credit  for  sums  received. — 
Randall  v.  Ikey,  4  D.  P.  C.  682. 

And  see  Interest;  S£t-off,  2. 

BAIL. 

1.  {Deposit  in  lieu  of.)  Where  money  is  paid  into  Court  in  lieu  of  bail, 
not  by  the  defendant  himself,  but  by  one  of  the  bail,  and  the  plaintiff  has 
judgment,  he  is  entitled  to  have  the  money  paid  out  to  him  in  discharge 
of  the  debt  and  costs.— Bii//  v.  Turner,  1  M.  &  W.  47 ;  1  Tyr.  &  G. 
367;  4D.P.  C.  734. 

2.  {Same,)  Where  the  action  was  commenced  in  an  inferior  court  without 
process  against  the  person,  and  afterwards  removed ;  semble,  that  the  de- 
fendant cannot  pay  money  into  Court  in  lieu  of  special  hzil,-^ Morgan 
V.  Pedler,  4  D.  P.  C.  645. 

3.  {Same,)  The  rule  for  taking  money  deposited  in  lieu  of  bail,  out  of 
Court,  the  plaintiff  having  been  nonsuited,  is  nisi  in  the  first  instance. — 
Grant  v.  Willis,  4  D.  P.  C.  581. 

4.  {Same — Action  against  sheriff  for  false  return,)  A  sheriff,  against  whom 
an  action  had  been  brought  for  falsely  returning  that  money,  -  deposited 
with  him  by  a  defendant  in  lieu  of  bail,  was  paid  into  Court,  was  allowed 
to  pay  into  Court  in  the  original  action  the  money  so  deposited,  though 
the  plaintiff  had  been  delayed  two  months  by  the  sheriff's  neglect. — 
Hall  V.  Jones,  4  D.  P.  C.  712. 

5.  {Affidavit  of  sufficiency.)  If  a  defendant,  in  justifying  bail,  adopts  the 
new  practice  under  the  rule  of  T.  T.  1  W.  4,  he  must  conform  to  it 
strictly;  and  therefore  an  affidavit  of  sufiiciency,  though  good  by  the  old 
practice,  but  defective  by  the  new,  is  insufiicient.— ^Penion's  bail,  4  D.  P. 
C.  627. 

6.  {Discharge  of,  by  time  given  to  principal— Waiver  of  proceedings  on  bail- 

u2 
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bond,)  Declaring  de  bene  esse  in  the  original  action  is  no  waiver  of  pre- 
vious proceedings  in  an  action  on  the  bail-bond. 

The  plaintiff  signed  an  agreement  with  an  agent  of  the  defendant,  on 
the  29th  of  September,  that  on  the  defendant's  entering  into  an  agree- 
ment to  pay  the  debt,  part  in  iron  within  a  month,  and  the  remainder  by 
bill  at  two  months,  the  action  should  be  discontinued ;  and  the  defend- 
ant was  to  call  on  the  plaintiff  on  the  following  day,  to  enter  into  the 
agreement.  He  never  did  so  call.  On  the  8th  of  October  the  plaintiff 
gave  notice  to  the  defendant  that  he  held  himself  disengaged  from  the 
agreement,  and  should  proceed  with  the  action  forthwith.  On  the  20th 
of  October,  the  defendant  delivered  to  the  plaintiff,  and  the  latter  re- 
ceived, two  bills  of  exchange  for  the  greater  portion  of  the  debt.  He  did 
not  deliver  any  iron,  and  became  bankrupt  on  the  6th  of  November : 
Held,  that  there  was  not  a  giving  of  time  to  the  defendant,  so  as  to  dis- 
charge the  bail. 

Bail  applying  to  be  discharged  from  liability  on  the  ground  of  an 
agreement  for  giving  time  to  the  principal,  must  come  in  the  term  next 
after  they  know  of  the  agreement.— Fer/iow  v.  Turkey  1  M.  &  W.  316; 
1  Tyr.  &  G.  421 ;  4  D.  P.  C.  660. 

BAIL-BOND. 

1.  A  bail-bond  is  a  nullity,  if  executed  without  filling  in  blanks  left  for  the 
name  of  the  party  to  whom  the  copy,  of  the  writ  has  been  delivered,  and 
of  the  parly  on  whose  putting  in  special  bail  the  bond  is  to  be  void. 
Therefore,  in  an  action  against  the  sheriff  for  an  escape,  the  production  of 
a  bail-bond  so  executed  will  not  support  a  plea  justifying  by  reason  of 
having  taken  a  bail-bond  with  a  condition  subscribed  according  to  the 
statute:  (10  Mod.  46;  8  B.  &  C.  568;  1  Marsh.  214;  2  Bing.  N.  C. 
72.)— HoMwg  V.  Raphael,  5  N.  &  M.  655. 

2.  {Staying  proceedings  on — Entitling  affidavit —  When  to  stand  as  security.) 
Where  the  principal  and  bail  are  sued  together  on  the  bail-bond,  and  the 
bail  apply  for  a  rule  to  stay  proceedings  on  payment  of  costs,  (no  irregu- 
larity being  imputed,)  the  affidavits  maybe  entitled  either  in  the  original 
action  or  in  the  action  on  the  bail-bond. 

On  such  an  application,  the  Court  has  authority  to  stay  the  proceed- 
ings as*  against  all  the  defendants. 

The  bail-bond  cannot  stand  as  a  security,  unless  there  has  been  the 
loss  of  an  intet  mediate  trial,  before  the  application  was  made  to  stay  the 
proceedings.— 5/rWe  v.  HUly  1  M.  &  W.  37;  1  Tyr.  &  G.  469;  4  D.  P. 
C.  709. 

3.  {Assignment  of— Who  are  credible  witnesses  within  the  statute,)  An 
a<5signment  of  a  bail-bond,  attested  by  the  plaintiff  and  another  person,  is 
invalid.  The  credible  witnesses  mentioned  in  the  statute  of  Anne  mean 
disinterested  persons,  not  the  plaintiff  nor  the  sheriff. — White  v.  Barrack^ 
1  M.  &  W.  424. 

BANKRUPTCY. 

1.  {Petitioning  creditor's  costs.)    Although  the  money  first  received  under 


Common  Lato.  165 

a  fiat  is  by  the  Bankrupt  Act  required  to  be  appropriated  in  discharge  of 
the  expenses  incurred  by  the  petitioning  creditor,  yet,  where  he  assents 
to  a  different  appropriation,  he  is  estopped  from  afterwards  contending 
that  the  directions  of  the  act  have  not  been  complied  with. — Hornidgev, 
Eyland,  2  Scott,  357. 

2.  (Evidence  o/bankrvpi's  acts  and  deckrathns.)  On  an  issue  directed  to 
try  whether  P.  committed  an  act  of  bankruptcy  on  the  18th  June :  Held, 
that  evidence  of  his  conduct  and  conversations  on  the  19th  was  not  re> 
ceivable  in  evidence. — Johnston  v.  Woolf,  2  Scott,  372. 

And  see  Attorney,  7;  Illegal  Contract,  2;  Stoppage  in  Transitu^  1. 

BASTARDY.    See  Poor  Law  Amendment  Act,  2. 

BILL  OF  EXCHANGE. 

1.  (Acceptance  of  note  in  satisfaction  of.)  Assumpsit  by  indorsee  against 
acceptor  of  a  bill  of  exchange  for  43/.  Plea,  that  after  the  bill  became 
due,  one  G.,  the  drawer  of  the  bill,  made  his  promissory  note  for  44/., 
and  delivered  the  same  to  the  plaintiff  in  full  satisfaction  and  discharge 
of  the  bill.  Replication,  that  although  the  plaintiff  accepted  the  note  in 
full  satisfaction  and  discharge  of  the  bill,  yet  that  the  note  was  not  paid 
when  due,  and  still  remained  unpaid :  Held,  that  the  replication  was  bad, 
and  that  the  plaintiff,  having  accepted  the  note  in  full  satisfaction  and 
discharge  of  the  bill,  could  not  sue  upon  the  latter :  Held  also,  that  the 
plea  was  sufficient.— Sard  v.  Rhodes,  1  M.  &  W.  153;  1  Tyr.  &  G.  298; 
4  D.  P.  C.  743. 

3.  (Consideration — Evidence.)  In  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  it  is  competent  to  the  acceptor  to  show 
that  the  acceptance  was  for  the  accommodation  of  the  plaintiff,  and  that 
he  has  received  no  consideration  from  the  djawer,  and  that  it  was  agreed 
that  the  bill,  when  due,  should  be  taken  up  by  the  plaintiff. — Thompson 
V.  Clubley,  1  M.  &  W.  212. 

3.  On  a  bill  of  exchange,  given  in  payment  of  debt  and  costs  in  an  action, 
being  dishonoured,  the  plaintiff  may  arrest  the  defendant  on  a  ca.  sa., 
without  delivering  up  the  bill. — Kemp  v.  Gadderer,  4  D.  P.  C.  Q7Q. 

4.  (Evidence  to  vary  contract  ofy  inadmissible.)  Assumpsit  by  the  drawer 
against  the  acceptor  of  two  bills  of  exchange,  payable  respectively  six  and 
twelve  months  after  date.  The  plea  set  forth  an  agreement  (not  stated 
to  be  in  writing)  between  the  plaintiff  and  defendant,  by  which,  before 
the  making  of  the  bills,  it  was  agreed  that  the  defendant  should  be  dis* 
charged  from  all  liability  in  an  .iction  commenced  against  him  by  the 
plaintiff  on  a  promissory  note,  on  his  paying  the  plaintiff  the  costs  of  such 
action,  and  a  certain  sum  of  money,  and  accepting  the  bills  of  exchange 
in  question,— in  case  the  plaintiff  should  recover  in  another  action  brought 
by  him  against  another  party,  on  a  promissory  note  given  under  similar 
circumstances  to  the  defendant's;  and  that  until  he  should  so  recover,  or 
if  he  should  not  so  recover,  he  should  not  call  for  payment  of  the  bills  of 
exchange :  and  the  plea  averred  that  the  defendant  accordingly  paid  the 
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costs  and  money  agmed  for,  and  accepted  the  bills  of  exchange  in  ques- 
tion; and  that  the  action  against  such  third  party  was  still  undetermined: 
Held,  on  demurrer,  ^hat  the  plea  was  bad;  inasmuch  as  the  defendant 
could  not  vary  the  at)solute  contract  entered  into  by  the  bills  of  exchange 
by  a  cohtemporanedus  oral  contract  inconsistent  with  it.  (1  C,  M.  & 
R.  703.)— ^</flwi«  V.  W&rdleyy  1  M.  &  W.  374. 

5.  {Proof  of  considerulion.)  Where,  in  an  action  by  indorsee  against 
acceptor  of  a  bill,  the  defendant  proves,  or  it  is  admitted  on  the  record, 
that  the  bill  was  originally  an  accommodation  bill,  the  plaintiff  is  not 
therefore  bound  to  give  evidence  of  consideration  in  the  first  instance.—' 
Mills  V.  Barbery  1  M.  &  W.  425. 

And  see  Pleading,  9 ;  Promissory  Note. 

BOND. 

1 .  (Award  of  venire  in  debt  on  bond-  -Stamp,)  In  debt  on  bond,  conditioned 
for  payment  of  a  sum  of  money  on  a  day  named,  according  to  a  proviso 
contained  in  a  conditional  surrender  of  even  date,  whereby  A.  (not  the 
obligor)  surrendered  to  the  obligee  certain  copyhold  lands,  for  securing 
payment  of  the  same  sum,  brea^eswere  assigned  in  the  declaration,  and 
non  eUfaHum  pleaded :  Heid>  that  the  jury  might  assess  the  damages 
without  a  special  award  of  venire  for  that  purpose.  (2  Stark.  381.) 
Held,  also,  that  such  bond  required  only  a  1/.  stamp,  though  it  bore  no 
stamp  denoting  the  payment  of  the  ad  valorem  duty  on  the  surrender,  and 
the  surrender  was  not  produced. — Quin  v.  King,  1  M.&  W.  42 ;  1  I^r. 
&  G.  407;   4  D.  P.  C.  736. 

2.  {Given  by  parochial  officer,  continuance  of.)  The  subordinate  officers 
appointed  under  the  St.  Pancras  Vestry  Act,  59  G.  3,  o.  39,  s.  19,  by 
the  select  vestry,  are  90t  annual  officers,  but  hold  their  offices  during  the 
pleasure  of  the  vestry.  Therefore,  the  bonds  given  by  them  to  the 
directors  of  the  poor  (who  are  annual  officers),  under  s.  57,  continue  in 
force  after  the  directors  to  whom  they  were  given  have  gone,  out  of 
office.— M«Gfl%  v.  Alston,  1  M.  &  W.  386. 

3.  (Same.)  A  bond  given  to  secure  the  faithful  performance  of  the  office  of 
a  collector  of  parochial  rates  (who  was  by  act  of  parliament  to  be  ap- 
pointed by  trustees  for  a  year,  and  then  to  be  capable  of  re-election)  was 
conditioned,  that,  "  from  time  to  time,  and  at  all  times  thereafter,  during 
such  time  as  he  should  continue  in  his  said  office,  whether  by  virtue  of 
his  said  appointment,  or  of  any  re-appointmeut  thereto,  or  of  any  such 
retainer  or  employment  by  or  under  the  authority  of  the  said  trustees,  or 
their  successors,  to  be  elected  in  the  manner  directed  by  the  said  act,  he 
should  use  his  best  endeavours  to  collect  the  monies  received  by  means 
of  the  rates,  in  the  then  present  or  in  any  subsequent  year,"  &c.  &c. : 
Held,  that  the  obligation  of  the  bond  was  not  confined  to  the  year  for 
which  he  was  originally  appointed,  but  extended  also  to  all  subsequent 
years  in  which  he  was  continuously  re-appointed. — Augero  v.  Keen,  1 
M.  &  W.  390. 

4.  (^Bond  qf  indemnity^^F leading,)    The  condition  of  a  bond  recited  a  deed 
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of  dissoluiion  of  partnership  between  the  plaintiff  and  I.,  in  which  was 
recited  aa  agreement,  that,  subject  to  the  adjustment  of  the  partnership 
accounts  as  in  the  deed  mentioned,  the  stock  in  trade  and  partnership 
effects  should  belong  absolutely  to  I.,  and  all  debts  due  from  the  partner- 
ship should  be  paid  by  I.;  and  that  I.,  and  the  defendant  as  his  surety 
should  indemnify  the  plaintiff  by  their  joint  and  several  bond  against  the 
paTtoerafaip  debts ;  and  the  condition  was,  that  I.  and  the  defendant,  or 
one  of  them,  shonld  indemnify  the  {daintiff  against  the  pa3rmeDt  of  the 
said  partaemhip  deto)  aod  all  costs,  See.  and  all  actions  to  be  broi^ht  in 
respect  theieof.  To  a  dedaratiOQ  on  this  bond,  which  set  out  the  coodi- 
tioD,  and  a  breach  of  it  ki  aon-paynent  of  a  debt  due  from  the  paitaer- 
sfaip  to  M.,  viho  in  conseqvenee  sued  the  plaintiff  and  I.  for  it,  the  de- 
fendant pleaded,  that  if  tiie  plaintiff  was  damnified,  it  was  thuough  his 
owff  d^Milt :  H^d,  ibat  o&der  &is  plea  the  defeadant  could  not  give  in 
endence  the  deed  of  dissolution,  to  show  that  H  contained  certain  stipu- 
liAioBs  as  to  tlw  «4J"<^c^  ^  ^  aoeettots,  which  the  plaintiff  had  not 
peifo]iied,'Oot  hariog  paid  over  lo  L  a  balance  alleged  to  be  due  to  the 
latter  on  such  adjustment.  H^,  also,  that  the  defendant  covld  not  show, 
in  reduction  of  damages,  that  the  costs  of  I.'s  defence  to  the  actioa  brought 
fay  M«  were  much  less  tiian  the  costs  incurred  by  the  plaintiff. —  Wkile 
V.  Ansdell,  1  M.  &  W.  348. 

5.  {Payable  by  instalments,  staying  proceedings  on,)  A  bond  was  condi« 
tioned  to  pay  W5L  by  certain  instalments;  and  if  de&ult  were  made  in 
payment  of  any  one  of  them,  the  obligation  to  remain  in  force.  De&ult 
bang  made  in  payment  of  the  second  instalment,  an  actioai  was  brought 
on  the  bond.  A  judge  iordered,  that  on  payment  of  such  instalment,  and 
costs,  pfooeedings  sliould  be  ^Aayed :  Held,  tliat  he  had  no  power  to  make 
such  Older.— l«g^<r  v.  Mopaey,  4  D.  P.  C.  671 . 

BRIDKRY.    See  MujficiPAL  CoBPORATiON  Act* 

BRISTOL. 

(ErierU  of  the  CUftm  Watching  an4  Lighting  Act,)  The  Clifton  Watch- 
ing and  Lighting  Act,  5  G.  4,  c.  Ixxix.,  does  not  extend  to  tSiose  parts  of 
the  pari;*  of  Clift^  which,  by  the  16  G.  3,  c.  38,  aod  48  G.  8,  c.  140, 
were  made  part  of  the  city  of  Bristol.--JB«r«/e«  r.  Watkhu,  1  M.  &  W. 

BROKER. 

{Contract  of  sale  by — Variance  between  bought  and  sold  notes^~Evidence.) 
A  broker  gave  the  following  bought  and  sold  notes: — 1.  **  We  have  this 
day  bought  for  your  use,  from  J.  O.  B.,  100  tons  dry  palm  oil,  at  81/.  lOs. 
per  ton,  to  be  taken  from  the  quay  at  landing  weights,  with  customary 
allowances,  &c.  in  cash  at  fourteen  days  from  delivery,  less  2}  per  cent, 
dbcount :  the  above  oil  to  be  delivered  from  the  Speedy  or  Charlotte,  ex^ 
peeled  to  arrive  about  November  or  December  next."  2.  "  We  have  this 
day  sold  for  your  use,  payment  in  fourteen  days  by  cash,  less  2|  per  cent, 
discpant  from  delivery,  100  tons  dry  palm  oil,  at  31/.  10s.  per  ton,  ex 
Sffitdjf  und  Charlotte,  lo  iirrive:''  Held,  that  evidence  of  mercantile  usage 
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was  admissible  to  explain  all  the  variances  between  these  notes;  and  that, 
being  so  explained,  the  variances  were  not  material,  and  did  not  avoid 
the  contract.— Uo/d  v.  Ratfuer,  1  M.  &  W.  343. 

BUILDING  ACT.    See  Action  on  the  Case. 

CANAL  ACT. 

{Double  costs  under.)  By  a  river  navigation  act,  commissioners  were  autho- 
rized to  appoint  a  clerk,  and  to  allow  and  appoint  to  him  a  reasonable 
sum  for  his  attendance,  &c.  and  it  was  enacted  that  such  sum  should  he 
paid  by  the  proprietors  of  the  tolls  of  the  navigation.  By  another  sec- 
tion, if  such  proprietors  should  neglect  or  refuse  to  pay  such  sum  of 
money,  &c.  as  should  be  so  allowed  and  become  due  and  payable  to  the 
clerk,  on  demand  thereof  made  of  the  proprietors,  or  their  collector,  such 
sum  might  be  recovered  by  action  of  debt,  &c.  with  double  costs  of  suit; 
such  action  to  be  brought  in  the  name  of  the  clerk:  Held,  that  no  action 
could  be  brought  on  the  former  section  only;  that,  although  the  declara- 
tion omitted  to  state  an  actual  demand,  an  action  on  the  statute  must  be 
taken  to  be  founded  on  the  two  sections  conjointly :  and  therefore,  that 
the  plaintiff,  having  obtained  a  verdict  on  nil  debet  pleaded,  was,  notwith- 
standing such  omission,  entitled  to  double  costs.— Ti66iV<  v.  Yorke,  5  N, 
&  M.  609. 

CARRIER. 

(Delivery  by,  when  complete,)  Goods  were  forwarded  by  K.,a  carrier,  from 
London  to  Liverpool,  addressed  to  the  plaintiff  (at  the  Isle  of  Man),  '^  care 
of  D.,  (the  defendant,)  Brunswick  Street,  Liverpool.*'  The  goods  were 
landed  by  K.  on  a  public  wharf  at  Liverpool,  and  on  the  same  day  notice 
was  sent  to  the  defendant  of  their  arrival,  and  he  signed  the  carrier's  book, 
containing  an  acknowledgment  that  the  goods  in  question  had  arrived 
for  him  (the  defendant).  He  caused  them  also  to  be  entered  in  the  clear- 
ance and  manifest  of  a  steam-vessel  about  to  sail  for  the  Isle  of  Man. 

It  was  proved,  also,  that  on  former  occasions  when  goods  had  been 
brought  by  K.  for  the  defendant,  he  had  desired  that  they  might  remain 
at  the  wharf  till  he  sent  for  them.  The  defendant  never  sent  to  the  wharf 
for  the  boxes  until  six  days  af\er  their  arrival,  when  they  were  not  to  be 
found  :  Held,  in  an  action  on  the  case  against  the  defendant  for  negli- 
gence in  not  taking  proper  care  of  the  goods,  that  there  was  evidence  for 
tlie  jury  of  a  delivery  to  and  acceptance  by  him. — Quiggin  v.  Duff,  1  M. 
&  W.  174. 

CERTIORARI. 

(To  remove  indictment,)  It  is  no  ground,  within  5  &  6  W.  4,  c.  33,  s.  1, 
for  removing  by  certiorari  an  indictment  for  an  assault  found  at  sessions, 
that  the  defendant  is  one  of  tJie  magistrates  of  the  same  county. — Res  v. 
FeUoaes,  4  D.  P.  C.  607. 

And  see  Game  Act. 

CHURCH  RATE. 

Sembie,  that  justices  have  in  no  case  jurisdiction,  under  53  G.  3,  c.  197, 
9,  7,  to  make  an  order  for  the  payment  Of  an  assessment  to  a  church-rate, 
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the  validity  of  which  has  at  any  time  been  questioned  in  the  Ecclesias- 
tical Court;  even  though  such  Court  has  decided  in  fevour  of  the  rate. 

It  is  no  ground  of  objectton  before  magistrates,  when  called  upon  to 
enforce  a  church-rate  good  on  the  fisice  of  it,  that  the  rate  was  in  fact 
made  for  the  reimbursement  of  the  churchwardens. — Kex  v.  SUlifant,  5 
N.&M.640. 

CLERGY.    See  Lease,  2;  Sequestration. 

CONTRACT. 

1.  {Canslruction  of  building  contract.)  By  articles  of  agreement  for  alter- 
ing and  repairing  a  warehouse  for  a  fixed  price,  it  was  stipulated  that  in 
the  event  of  the  work  not  being  completed  in  three  months,  the  builder 
should  forfeit  and  pay  to  the  person  with  whom  he  contracted  to  do  the 
work  Si,  weekly  and  every  week,  such  penalty  to  be  deducted  from  the 
amount  which  might  remain  due  on  the  completion  of  the  work : — Held, 
in  an  action  brought  for  extra  work,  that  the  employer  was  entitled,  after 
having  paid  the  contract  price,  to  set-off  the  penalty  against  the  extra 
work ;  and  that  he  had  a  double  remedy,  either  to  deduct  it  or  recover 
it.— DticfeporM  V.  Alisoriy  1  M.  &  W.  412. 

2.  {Fled  of  performance  of—Premmptionfrom  lapse  of  timeJ]  The  lapse 
of  twenty  years  from  the  time  of  making  a  contract  to  be  performed  in 
futuro,  is  not  of  itself  evidence  of  a  new  contract  averred  to  have  been 
performed,  and  pleaded  as  an  accord  and  satisfaction  of  the  original  con- 
tract.—&'6oni  V.  Kirkman,  1  M.  &  W.  418. 

CORPORATION. 

(Holding  court  by—  Effect  of  disuse.)  Where  a  charter  was  granted  to  a  cor- 
poration to  bold  a  Court  for  the  trial  of  causes,  the  disuse  of  the  court 
for  200  years,  and  the  want  of  funds  to  hold  it,  were  held  to  be  no 
answer  to  a  mandamus  commanding  the  corporation  to  hold  it.  (ID. 
&  R.  148.)— Rw  V.  Mm/or  of  Wells,  4  D.  P.  C.  662. 

COSTS. 

1.  (Under  43  G.  3.  c.  46.)  The  plaintiff  arrested  the  defendant  for  42/.  5s. 
money  lent,  and  proved  on  the  trial  admissions  of  the  loan  of  18/.,  for 
which  amount  she  had  a  verdict.  On  a  motion  to  allow  the  defendant 
his  costs  under  the  statute  43  G.  3,  c.  46,  s.  3,  it  appeared  from  the 
plaintiff's  affidavit,  that  she  had  lent  the  defendant  sums  of  money  at 
different  times  amounting  to  the  sum  for  which  he  was  arrested,  but  it 
did  not  appear  that  she  had  any  witness  to  or  evidence  of  such  loans 
beyond  the  defendant's  admissions  as  proved  on  the  trial.  The  defend- 
ant swore  that  she  had  lent  him  only  1/.  The  Court,  although  believing 
from  the  affidavits  that  the  whole  sum  was  duf ,  and  that  the  defendant's 
affidavit  was  false,  held,  that  as  the  plaintiff  could  have  had  no  reason* 
able  ground  to  expect  that  she  could  recover  the  whole  debt,  for  which 
she*  made  the  arrest,  the  defendant  was  entitled  to  his  costs  under  the 
statute.- £et0»  v.  Ashion,  1  M.  &  W.  493. 

2.  (AUachment^Fersonal  service,)    In  order  to  obtain  an  attachment  for 
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non-payment  of  costs,  the' rule  for  the  payment  of  them,  as  well  as  the 
rule  fitti  for  the  attachment,  must  be  personally  served. — Birkeli.  v. 
Holmey  4  D.  P,  C.  556. 

3.  {On  diicharging  rtdes.)  The  rule  of  M.  T.  1796,  concerning  costs  on 
rules  discharged  without  any  directions  as  to  costs,  is  strictly  confined 
to  applications  on  the  ground  of  irregularity,  mentioned  either  in 
the  rule  or  in  the  affidavits.  In  all  other  cases  where  rules  are  moved 
with  costs,  and  discharged  generally  without  any  thing  being  said  about 
costs,  the  successful  party  will  not  be  entitled  to  them;  a  special 
direction  must  be  given  by  the  Court  in  order  to  enable  him  to  obtain 
them.— Drm/ccr  v.  Poicoe,  4  D.  P.  C.  566. 

4.  {Security  for,)  The  Court  will  not  compel  a  plaintiif  to  give  security 
for  costs  already  incurred ;  nor  for  future  costs  of  a  cause,  during  the  pen- 
dency of  a  rule  for  a  new  trial  obtained  by  the  plaintiff! — Oxenden  v. 
Cropper,  4  D.  P.  C.  574. 

5.  {Of  first  trial,  where  jury  discharged.)  Where  a  jury,  being  unable  to 
agree,  is  discharged  by  the  judge,  as  of  his  own  authority,  from  finding  a 
verdict,  the  ultimately  successful  party  is  not  entitled  to  the  costs  of  the 
first  attempt  at  trial.  (3  D.  P.  C.  S72.)  Waite  v.  Spurgin,  4  D.  P.  C. 
575. 

6.  (Certificate  under  43  Eliz,  c.  6.)  A  certificate  cannot  be  granted 
under  this  act  on  a  writ  of  inquiry,  whether  before  a  judge  or  the  sheriff. 
-^Claridge  v.  Smith,  4  D.  P.  C.  583. 

7.  {Where  rule  discharged  on  formal  objection.)  Where  a  nil«  for  settii]^ 
aside  proceedings  for  irregularity  is  discharged  on  a  preliminary  ot^eo- 
tion  to  the  affidavit,  the  Court  has  a  discretion  as  to  Uie  costs  of  the  ap- 
plication.—flc^rw  V.  Mathews,'^  D.  P.  C.  607. 

8*  (In  trespuns^Certificate  under  43  EUz.)  In  trespass  qu,  cLfr,^  the  plain- 
tiff obtaining  less  than  40s.  damages,  the  plea  xA  not  guilty  being,  cisce 
the  new  rules,  a  special  plea,  takes  the  case  out  of  the  22  &  23  Car.  2, 
c.  9 ;  but  the  judge  may  nevertheless  certify  under  the  43  Eliz.  c.  6,  s.  2, 
to  deprive  the  plaintiff'  of  costs,  the  whole  reccH<d  and  evidence  at  the 
trial  being  properly  taken  into  consideration.  (2  Y.  &r  J.  544.)— ISm^A 
V.  JB<fewr«b,  4D.  P.C.  621. 

9.  {Of  enlarging peremptofy  undertaking*)  The  costs  of  enlarging  a  peremp- 
tory undertaking  on  account  of  the  absence  of  a  material  witness,  must 
be  paid  by  the  defendant,  and  are  not  costs  in  the  cause. — Percival  v. 
Uirci,  4  D.  P.  C.  748. 

And  see  Arritbation,  1;  Attorny,  4,  5,  6;  Canal  Act;  Ejectbient, 
6;  Interpleader  Act  ;  Justices. 

COURT  OF  REQUESTS  ACTS. 

1.  To  an  action  of  assumpsit  the  defendant  pleaded,  firiA,  ike  general  isBUe 
as  to  part  t>f  the  demand  ;  and  fourthly,  that  the  debt  did  not  amount  to 
405.  and  that  the  defendant  was  resident  within  the  junadicticm  of  tiie 
Tower  Hamlet's  Court  of  Requests  Act,  28  G.  2,  c.  90.    The  jmy  feiud 
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for  the  jfilsuatiff  on  the  geaeral  issue,  damages  1  /.  6s^  and  for  the  defendant 
on  the  44h  ploi.  1^  Court  dischai^d  a  rule  obtained  by  the  defendant 
to  enter  up  a.  suggestion  under  the  act  to  deprive  the  plaintiff  of  his 
.0QCt8|  on  the  ground  that  the  defendant  might  obtain  the  benefit  of  the  act 
•  by  entering  up  judgment  on  the  4th  plea.r-D^riet  v.  Snellyl  Tyr.  &  G. 
206;  4  D.  P,  C.  680. 

9.  (Souikmark,)  The  4  G.  4,  g.  cxxiii,  repeals  the  previoas  Southwark 
Court  of  Bequests  Acts,  as  to  depriving  a  plaintiff  of  costs  where  he  re- 
covers less  than  40«.— C/ar«/ge  v.  Smith,  4  D.  P.  C.  583. 

And  see  Whit  of  Trial,  3. 

COVENANT, 

1.  (For  rent  narrear — Limitution  qf  action,)  Covenant  for  rent  arraar 
may  be  brought  within  the  time  limited  by  3  ft  4  W.  4,  c.  49,  a.  3,  (20 
years,)  and  is  not  limited  to  six  years  by  3  &  4  W.  4,  c.  27,  s.  42.^Paget 
V.  Foley,  2  Bing.  N.  C.  679. 

2.  Covenant,  in  an  indenture  of  partnership  between  the  plaintiff  and  de- 
fendant, that  the  business  should  be  carried  on  during  the  partnership  in 
the  defendant's  house.  Breach,  that  the  defendant  did  not  permit  the 
business  to  be  carried  on  in  his  said  house,  but  improperly  closed 
the  same,  and  hindered  the  plaintiff  ^nd  their  joint  customers  from  hav- 
ing access  theireto.  On  demurrer,  assigning  for  cause  that  it  did  not 
appear  from  the  breach  that  the  premises  were  closed  at  any  proper  and 
seasonable  times  for  business  : — Held,  that  the  breach  was  well  assigned. 
—Hofees  V.  Gray,  1  Tyr.  &  G.  246 ;  4  D.  P.  C.  7a3. 

DEBTOR  AND  CREDITOR. 

A  paper  as  follows, — "  I  hold  of  M.  T.  37/.  td  put  into  a  Savings  Bank  for 
her,"  signed  and  dated,  is  evidence  of  a  legal  debt  from  the  party  sign* 
ing  to  M.  T.,  the  money  not  having  been  put  into  a  Savings  Bank,  but 
partly  paid  to  the  use  of  M.  T. ;  and  does  not  show  a  mere  trust;  and 
held,  that  M.  T.  might  recover  in  debt,  though  parol  evidence  was  given 
that  the  party  signing  had  received  the  money  to  be  applied  at  his  dis- 
cretion to  the  use  of  M.  T. — Remon  v.  Hayward,  2  Ad.  &  Ell.  666. 

DEVISE. 

(Conditional  limitation*)  A  testator  devised  certain  real  estates  to  trus- 
tees and  their  heirs,  upon  trust  that  his  daughter  M.  should,  until  ^e 
should  attain  the  age  of  twenty-one,  if  sole  and  unmarried,  receive  out 
of  the  rents  and  profits  an  annuity  of  60/.,  and  that  she  should  there- 
after and  until  she  attained  thirty-one,  if  sole  and  unmarried,  receive  an 
annuity  of  40/.;  but  in  case  his  said  daughter  should  marry  without  the 
consent  of  his  trustees,  then  she  should  be  paid  only  an  annuity  of  60/. 
for  her  sole  use,  and  that  the  estate  should  immediately  upon  the  marriage 
be  in  trust  for  the  children  of  his  daughter  M.,  as  tenants  in  common  in 
tail ;  and  for  default  of  such  issue,  in  trust  for  his  the  testator's  sister  S., 
and  her  heirs  for  ever :  provided  always,  that  in  case  his  said  daughter 
M.  should  marry  with  the  consent  of  the  trustees,  it  should  be  law- 
M  for  them  to  settle  the  estates  upon    M.    and  her  husband   for 
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tlieir  joint  lives  and  life  of  the  survivor,  with  remainder  to  the 
issue  of  the  body  of  his  said  daughter,  in  such  shares  and  propor- 
tions as  the  trustees  should  appoint,  and  in  default  of  such  ap- 
pointment in  such  shares  and  proportions  as  were  thereinbefore  limited. 
M.  married  with  the  consent  of  the  trustees  (upon  which  occasion  a  settle-  ' 
ment  was  made  pursuant  to  the  will)  and  died  without  issue : — Held, 
that  the  remainder  to  S.  was  conditional,  depending  on  M.'s  marriage 
without  consent ;  and  that  M.  having  married  zoUh  consent,  the  remain- 
der to  S.  failed,  although  M.  died  without  issue.  (2  M.  &  K.  202 ;  2 
Ves.  &  B.  322.)— To/^/crrj^  v.  Colt,  1  M.  &  W.  250  ;  1  Tyr.  &  G.  324. 

DISTRESS. 

{Action  for  excessive  distress — Distraining  growing  crops  and  beasts  of  the 
plough,)  A  landlord  is  liable  to  some  damages  in  an  action  for  exces- 
sive distress,  where  the  excess  consists  in  growing  crops,  the  probable 
produce  of  which  is  capable  of  being  estimated ;  but  the  measure  of 
damages  is  not  the  value  of  such  crops,  but  the  expense  and  inconveni- 
ence which  the  tenant  sustains  in  taking  care  &c.  of  the  crops,  and  in 
procuring  sureties  in  replevin  in  so  much  greater  an  amount 

The  landlord  is  not  liable  to  an  action  for  distraining  beasts  Of  the 
plough,  when  there  is  no  other  sufiicient  distress  without  taking  growing 
crops.— Piggo/^  v.  Birtles,  1  M.  &  W.  441, 

EJECTMENT. 

1.  {Notice  under  1  Geo,  4,  c.  87,  s.  1.)  A  notice  given  by  a  landlord  in 
ejectment,  under  1  Geo.  4,  c.  87,  s.  1,  signed  "  A.B.,  agent  for  the  plain- 
tiff," is  sufficient. 

Such  a  notice  is  sufficient,  although  it  only  requires  the  tenant  to  appear 
and  be  made  defendant,  and  find  such  bail,  &c.,  "  and  for  such  purposes 
as  are  specified  in  the  act  of  parliament,"  without  going  on  to  state  those 
purposes  in  detail. — Doe  d.  Beard  v.  Roe,  1  M.  &  W.  360. 

2.  (For  mine  in  Cornwall — Consent  rule,)  A  consent  rule  in.  ejectment  for 
lands  and  mines,  by  which  the  party  appeared  to  defend  for  *<  a  certain 
Unbound  (setting  forth  the  abuttals)  containing  a  certain  mine,  &c."  was 
held  insufficient,  on  the  ground  that  ejectment  will  not  lie  for  a  tinbound. 
The  defence  should  be  for  the  mine  which  the  defendant  is  working  under 
the  tinbound.— Doe  d.  Earl  of  Falmouth  v.  Alderson,  1  M.  &  W.  210 ; 
4  D.  P.  C.  701. 

3.  (iSemre.)  The  Court  granted  a  rule  nisi  for  judgment  against  the  casual 
ejector,  on  an  affidavit  merely  stating  that  the  tenant  *<  appeared  to  be 
acquainted  with  the  intent  of  the  declaration,"  without  stating  that  it 
had  been  read  or  explained  to  him. — Doe  d.  Downes  v.  Roe,  4  D.  P.  C. 
565. 

4.  (Same.)  The  premises  were  in  the  joint  possession  of  two  persons.  The 
declaration  was  directed  to  both,  and  was  read  over  and  explained  to  one 
in  the  presence  of  the  other:  Held  sufficient.— Doc  d.  Jordan  v.  Roe, 
4D.P.C.577. 

5t  {Same.)    The  declaration  was  explained  through  the  door  of  the  premises, 
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the  tenant  in  possession  refusing  to  open  the  door:  and  was  immediately 
afterwards  served  on  her  son  on  the  premises,  he  residing  there  also.  A 
rule  nui  was  granted.— I>oc  d.  Grimes  v.  Jloc,  4  D.  P.  C.  591. 

6.  {Setting  off  costs  in,)  Where  the  declaration  in  ejectment,  containing 
only  one  count  and  one  demise,  claimed  several  messuages,  and  the  jury 
found  the  defendant  guilty  as  to  two,  and  not  guilty  as  to  the  residue ;  the 
Court  held  that,  under  the  rule  of  H.  T.  2  W.  4,  s.  74,  the  defendant 
was  ^ititled  to  his  costs  as  to  the  two  messuages,  and  to  have  them  set  off 
against  the  costs  of  the  cause.  (4  N.  &  M.  512.)— I>oe  d.  Errington  v. 
Erringtan,  4  D.  P.  C.  602. 

7.  (Judgment  against  casual  Rector — Affidavit,)  The  affidavit  in  support  of 
ftn  application  for  judgment  against  the  casual  ejector  must  swear  to  a 
service  on  the  tenant  in  possession  ;  the  words  occupier,  or  person  in  posset" 
sion  are  not  sufficient. — Boe  d.  Jackson  v.  Hoe,  4  D.  P.  C.  609 ;  Doe  d. 
Oldham  Y.  Roe,  ib.  714, 

8.  {Special  consent  rule,)  In  order  to  entitle  a  tenant  in  possession  to  enter 
into  the  consent  rule  without  confessing  ouster,  it  is  not  sufficient  to  show 
that  he  holds  under  a  tenant  in  common.— Doe  d.  Wills  v.  Roe,  4  D,  P.  C. 
628. 

ELEGIT. 

(Truth  of  inquisition  not  examinable  on  motion,)  An  inquisition  taken 
under  an  elegit  stated,  that  the  defendant  was  possessed  of  a  term  in  lands 
as  mortgagee.  The  term  had  been  bequeathed  by  words  which  raised  a 
question  whether  it  were  vested  in  the  defendant  or  the  executrix.  The 
Court  refused  to  decide  on  motion,  at  the  instance  of  the  mortgagor  or  the 
executrix,  whether  the  defendant  had  an  interest  of  the  nature  stated  in 
the  inquisition,  and  liable  to  be  extended. — Cooper  v.  Gardner,  3  Ad.  &  £. 
211. 

ERROR. 

A  rule  for  entering  up  judgment  in  a  writ  of  false  judgment  having  been 
made  absolute,  costs  were  taxed,  and  the  prothonotaiy's  allocatur  indorsed 
on  &e  rule.  The  plaintiff  then  issued  execution  without  further  entering 
or  signing  judgment :  Held  irregular.—  Finch  v.  Brook,  2  Bing.  N.  C. 
710. 

EVIDENCE. 

1.  A  question  arising  at  Nisi  Prius,  from  the  obscurity  of  the  handwriting, 
what  were  the  precise  words  of  a  written  instrument  produced  in  evidence, 
the  judge  (Denman,  C.  J.)  decided  it,  and  refused  to  have  it  put  to  the 
jury.— ilemon  v.  Hayward,  2  Ad.  &  £.  666, 

2.  (Entries  by  deceased  agent — New  trial  for  admission  of  improper  evidence,) 
Accounts  of  the  receipts  of  tolls  of  a  market,  signed  by  a  person  since 
deceased,  styling  himself  managing  derk  of  a  deceased  steward  of  the 
claimant's  ancestor,  are  not  evidence  of  title,  Aough  found  among  the 
family  muniments.    * 

The  alleged  immateriality  of  evidence  improperly  admitted  is  not  ground 
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for  refiuing  a  new  trial,  unless  the  Court  can  see  that  the  evidence  did  not 
weigh  with  the  jury  in  forming  their  opinion,  or  that  an  opposite  verdict, 
given  on  the  rest  of  the  evidence,  must  have  been  set  aside  as  against  evi- 
dence. (6  Bingh.  561 ;  1  C.  M.  &  R.  919,)— Baron  de  B^tzen  v.  Farr, 
5  N.  &  M.  617. 

3.  (To  explain  mercantile  contract,)  A  contract  to  sell  **  mesa  pofk  of  SeoCt 
fir  Co."  held  to  mean  mess  pork  manufactured  by  Seott  9t  Co. :  Held  also, 
that  evidence  was  admissible  to  show  wllst  meaning  that  languid  bore  in 
the  market.— Pou^;/  v.  Hostimy  2  Bing.  N.  C.  668. 

4.  (Admisfibilitif  of  verdict  of  miners*  jury. ^^Stamp,)  A  horse  of  the  plain- 
tiff having  been  killed  by  falling  down  a  shaft  of  a  mine  which  was  im- 
poftcdy  covered,  he  charged  the  plaintifl^  who  was  the  owner  of  a  mine  in 
llie  same  field,  with  being  the  owner  of  that  shaft.  He  denied  it,  but  said 
that  ifaminers'jury  were  summoned,  and  should  say  that  the  shaft  was  his, 
he  would  pay  for  the  damage.  A  miners'  jury  was  accordingly  summoned, 
and  found  in  writing  that  the  shaft  was  his :  Held,  that  then:  finding  was 
admissible  in  evidence,  and  without  an  award  stamp. — Syhray  v.  White, 
1M.&W.435. 

5.  (Notice  to  produce,  when  to  be  served.)  Notice  to  produce  an  agreement 
served  on  the  defendant's  attorney  at  five  o'clock  on  the  commission  day 
of  the  assizes,  held  too  late;  the  attorney  having  then  left  home  for  the 
assize  town»  nine  miles  distant  firom  his  office,  and  the  opposite  party 
refusing  to  furnish  him  with  a  conveyance. — Georgew,  TAofn/»on|4D.F.C. 
656. 

6.  (Same,)  Notice  to  produce  a  tradesman's  books,  served  on  the  plaintifi"s 
attorney  at  seven  o'clock  on  the  evening  before  the  trial:  Held  too  late. — 
Atkins  v.  Meredith,  4  D.  P.  C.  658. 

And  see  Bill  of  Exchange  2,  4,  5. 

FINE. 

(Affidavit  of  acknowledgement  made  abroad.)  The  affidavit  of  the  certificate 
of  the  acknowledgment  of  a  fine  may  be  sworn  before  a  British  consul. — 
In  the  matter  of  the  Trustees  of  Mrs,  Barber,  4  D.  P.  C.  640. 

FOREIGN  ENLISTMENT  ACT.    See  International  Law. 

FRAUDS,  STATUTE  OF.  See  Pleading,  14;  Vendor  and  Pur- 
chaser. 

GAME  ACT. 

A  conviction  under  the  1  &  2  Will.  4,  c.  32,  s.  30,  is  still  irremovable  by 
certiorari,  notwithstanding  the  5  &  6  W.  4,  c.  20,  s.  21. — Res  v.  Hester, 
4  D.  P.  C.  589. 

HIGHWAY. 

1.  (Allowance  of  surveyor's  accounts,)  The  justices  at  petty  sessions  have 
no  original  jurisdiction  to  allow  the  accounts  of  waywardens  or  surveyors  of 
the  highways;  nor  is  such  want  of  jurisdiction  cured  by  the  acquiescence 
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cf  tibe  waywftrdeui  and  of  the  ▼tatry.  (5  T.  lU  629,  701 ;  5  B.  Ar  C. 
816.)— ll«x  V.  Ji,  of  Cumberland,  5  N.  &  M.  578. 
2.  {LiAetmeni/cr  mm  repair.)  A  pnUic  footwi^  laadng  firom  A.  to  the 
gate  of  a  chnrdiyard,  and  eommunicating  tfaro^gli  tiiak  gate,  by  a  poblic 
path  aeraas  the  churchyaKd,  vith  the  chnrdi,  m«^  be  deacribcd  in  an  in- 
dictment aa  a  lootway  leading  fronk  A.  towarda  and  unto  the  dmrch; 
thoDgfa  part  of  the  pa&acroai  the  duitcbyard  be  ancient,  and  part  leeently 
dedicated;  and  thoii|^  that  path  do  not  lead  in  a  straight  line  to  the 
church,  but  makes  in  one  part  of  it  an  acute  angle.  (3  B.  &  Ad.  826 ; 
6  Eap.  136 ;  1  £aft»  377.)— iieor  v.  Marchioneu  of  Domuftire,  5  N.  &  M. 
662. 
And  see  Cbukch  Rate  ;  Justices. 

HUSBAND  AND  WIFE. 

{DucAarge  of  feme  covert)    A  married  woman,  who  has  put  her  name  to  a 

bin  of  exchange  as  drawer,  and  is  arrested  on  it,  will  not  be  dischaiged  on 

motion.— PFeM  v.  Gibbs,  4  D.  P.  C.  684. 
And  see  Replevin,  1. 

ILLEGAL  CONTRACT. 

1.  The  defendant,  in  consideration  that  the  plaintiff  had,  at  the  defendant's 
request,  published  a  libel,  and  consented  to  defend  an  action  brought  against 
him,  the  plaintifi^  for  such  publication,  promised  to  indemnify  the  plaintiff 
from  the  costs  of  such  action :  Held,  that  this  promise  was  void.  (1  C.  M. 
&  R.  73;  8  T.  R.  186;  4  Bing.  66;  2  Ad.  &  E.  57;  1  Ld.  Raym.  278; 
Cro.Eliz.  199;  1  Camp.  342;  Yelv.  197.)— Sibcite// v.  Rosier,  2  Bmgh. 
N.  C.  634. 

2.  An  agreement  between  a  petitioning  creditor,  who  has  sued  out  a  Jiat  in 
bankruptey,  and  the  bankrupt,  that  the  former  shall  abandon  the  prosecu- 
tion of  the  fiat,  and  that  the  bankrupt  shall  accept  a  bill  of  exchange  for  a 
certain  amount,  ia  illegal,  even  as  between  the  bankrupt  and  the  petitioning 
creditor ;  and  the  bill  accepted  in  pursuance  of  such  agreement  is  void, 
and  no  action  can  be  maintained  on  it.  (1  Ves.  jun.  158.) — Davis  v. 
Holding,  1  M.  &  W.  161 ;  1  Tyr.  &  G.  371. 

And  see  Stock-jobbing  Act,  2. 

INFANT. 

A  notion  on  behalf  of  an  infioit  defendant  to  set  aside  iiregnlar  proceedings, 
may  be  made  by  his  fiither,  or  an  attorney,  but  it  must  iq»pear  to  be  made 
with  the  consent  of  the  defendant  ^Nunn  v.  Curtis,  4  D.  P.  C.  729. 

And  see  Wabeamt  op  Attobnbt. 

INDICTMENT.    See  Certiorari. 

INSOLVENT. 

1.  (  What  is  money  had  and  received  to  use  of  assignees,)  Wb^re  the  goods 
of  an  insolvent  are  sold  under  an  execution,  and  the  produce  of  the  sate 
paid  over  to  the  execution  creditor  after  the  commencement  of  the  impri- 
sonment, the  assignees,  subsequently  appointed,  may  recover  such  produce 
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as  money  had  and  received  to  their  vie.    (4  T.  R.  21 1.) — Guy  y,  Hitcheock, 

5  N.  &  M.  660. 

2.  (Demise  by  insolvent,)  An  insolvent  debtor,  who  remains  in  possession 
with  the  permission  of  his  assignee,  and  demises  the  land  for  years,  may 
recover  the  rent,  notwithstanding  a  notice  from  the  assignee  to  the  lessee, 
requiring  the  reserved  rent  to  be  paid  to  him  as  such  assignee.  (Ques- 
tioning Pope  V.  Biggs,  9  B.  &  C.  193;  see  1  Dougl.  279;  2  Camp.  11; 
1  Bing.  N.  C.  15;  1  C.  M.  &  R.  443,  7S2.)^Partington  v.  Woodcock,  5 
N.&M.672. 

3.  (From  what  debts  discharged-^Annuity—  Schedule.)  If  a  defendant,  taking 
the  benefit  of  the  Insolvent  Act,  inserts  in  his  schedule  the  purchase- 
money  of  an  annuity,  as  well  as  the  annual  amount,  he  will  be  discharged 
as  to  the  arrears  of  the  annuity  due  at  the  time  of  making  out  the  schedule, 
although  they  have  been  omitted,  if  such  omission  did  not  arise  from  an 
intention  to  mislead.    (4  B.  &  C.  l5.y^Jervis  v.  Jones,  4  D.  P.  C.  610. 

And  see  Attorney,  6. 

INSURANCE. 

1.  (  What  sufficient  interest  in  policy.)  A .  sold  to  the  plainti^  to  be  delivered 
at  Portsmouth,  from  500  to  700  barrels  of  oats,  to  be  shipped  by  B.  from 
youghal;  four  days  afterwards,  A.  advised  the  plaintiff  that  B.  had  engaged 
room  in  the  packet  to  take  about  600  barrels  of  oats  on  the  plaintifl^s  ac- 
count; on  the  following  day,  the  plaintiff  insured  400/.  on  oats  per  the 
packet.  The  oats  were  shipped,  but  the  packet  being  bound  for  Southamp- 
ton, and  refusing  to  touch  at  Portsmouth,  A.  re-sold  the  oats,  and  delivered 
the  bill  of  lading  to  the  purchaser  at  Southampton;  the  plaintiff  insisting 
that  he  was  entitled  to  the  oats,  and  would  assert  his  right  by  action.  In 
the  mean  time  the  packet  was  lost;  and  after  a  long  dispute  the  plaintifl^ 
in  consideration  of  60/.,  by  indorsement  on  the  policy  vested  the  interest  in 
the  insurance  in  A. :  Held,  that  the  plaintiff  had  a  sufficient  interest  to  sue 
the  underwriter  on  the  policy. — Sparkes  v.  Marshall,  2  Bing.  N.  C.  761. 

2  (On  life—  Misrepresentation — Interest.)  A  suppression  or  fiJse  represen- 
tation offsets,  material  to  be  known  by  the  insurers,  vitiates  a  policy  of  in- 
surance, although  it  was  in  answer  to  a  parol  inquiry,  and  the  policy  is,  by 
the  articles  of  the  insurance  office,  to  be  void  on  false  answers  being  given 
to  certain  written  inquiries.  Therefore,  where  a  party,  going  to  insure  her 
life  for  two  yean,  gave  false  answers  to  verbal  inquiries  whether  she  had 
effected  similar  insurances  at  other  offices:  Held,  that  the  policy  was 
thereby  avoided.    (8  B.  &  C.  586.) 

Quaere,  whether  a  party  may  insure  his  life  for  the  benefit  of  another 
person,  who  provides  the  funds  to  pay  the  premiums,  and  intends  to  take 
the  benefit  of  the  yoWcy.-^Wainwright  v.  Bland,  1  M.  &  W.  32;  1  Tyr. 

6  G.  417. 

INTEREST. 

(Demand  of,  under  3  4*  4  TT.  4,  c.  42,  s.  34.)  In  an  action  on  an  attorney's 
bill,  the  i^aintifik  gave  notice,  pursuant  to  3  &  4  W.  4,  c.  42,  ^  34,  that 
they  should  daim  interest  from  the  date  of  the  notice.    After  the  writ  was 
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issued,  the  bill  was  referred  to  taxation  at  the  instance  of  tlie  defendant,  no 
terms  being  made  as  to  the  allowance  of  interest :  Held,  that  the  plaiittif& 
could  not  afterwards  have  an  assessment  of  damages  for  the  purpose  of  re- 
covering the  interest.— Bcrrtng^on  v.  PAt/%,  1  M.  &  W.  48 ;  1  Tyr.  &  G. 
322;  4D.  P.  C.  758. 

INTERNATIONAL  LAW. 

Notwithstanding  the  provisions  of  the  Foreign  Enlistment  Act,  59  G.  3,  c.  69, 
a  British  subject  who,  while  in  the  service  of  a  foreign  prince  at  peace  with 
Great  Britain,  captures  a  British  vessel,  which  is  lawfully  condemned  as 
prize  for  breaking  blockade,  is  not  liable  to  an  action  at  the  suit  of  the 
owner  of  the  vessel.  (T.  Raym.  473;  Hale,  PL  Cr.  68;  2  Dougl.  594; 
Vattel,  1.  3,  c.  7,  s.  117.)— Do6r£6  v.  JVapjer,  2  Bing.  N.  C.  781. 

INTERPLEADER  ACT. 

1.  ifioiU  of  ojppearance  of  execution  creditor,)  An  executioft  creditor  served 
with  a  sheriff's  rule  under  the  Interpleader  Act,  is  not  bound  to  appear 
where  there  are  no  goods  liable  to  his  execution ;  and  if  he  does  appear 
notwithstanding,  he  is  not  entitled  to  the  costs  of  his  appearance. — Glasier 
v.  Cooke,  5  N.  &  M,  680. 

2.  (Costs.)  Where  the  sheriff's  rule  does  not  pray  costs,  and  the  claimant 
does  not  appear,  the  Court  will  not,  on  disposing  of  the  rule,  at  once  order 
the  claimant  to  pay  costs,  but  will  make  an  order  conditional,  on  his  not 
appearing  within  a  certain  period.  (2  D.  P.  C.  108.) — Shuttleworth  v. 
C/orA,  4  D.  P.O.  561. 

3.  Where  money,  the  proceeds  of  an  execution,  has  been  paid  into  Court  by 
the  sheriff  under  this  Act,  and  the  claimant  abandons  his  claim,  the  rule 
for  paying  out  the  money  to  the  execution  creditor,  together  with  his  costs, 
is  nisi  in  the  first  instance. — Stanley  v.  Ferry y  4  D.  P.  C.  599. 

4.  The  sheriflfis  not  entitled  to  relief  where  he  himself  is  the  execution  cre« 
ditor,  or  his  partner.    (3  D.  P.  C.  132.)— Os//er  v.  Bowery  4  D.  P.  C.  605. 

5.  (Sheriff's  costs.)  The  Court  will  not  allow  the  sheriff  his  costs  of  keeping 
possession,  in  consequence  of  a  party  refusing  to  consent  to  a  judge  at 
chambers  making  an  order  in  the  case;  no  authority  for  that  purpose  being 
given  by  the  statute.— C/fl/A;  v.  Chetwode,  4  D.  P.  C.  635. 

IRELAND. 

{Is  beyond  seas,)    Ireland  is  still  a  place  beyond  the  seas,  within  the  4  Anne, 
,  c.  16,  8.  19,  notwithstanding  the  Act  of  Union  and  the  3  &  4  W.  4,  c.  42; 

t.  7.    (2  Bing.  N.  C.  584.)— Zawc  v.  Bennett^  1  M.  &  W.  70;  1  Tyr.  &  G. 

441. 
JUDGMENT. 
(Revival  of,  against  executors  of  deceased  defendant,)    A  rule  nisi  to  revive 

a  judgment  against  the  executors  of  a  deceased  defendant,  must  he  served 

on  all  the  executors  who  have  proved  the  will, — Panter  v.  Seaman,  6  N.  & 

M.  679. 

JUSTICES.  [ 

1.  (Suggestion  for  double  costs,  in  action  against,)  A  justice  of  the  peace  is 
VOL,  XVI,  N 
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not  entitled  to  have  a  suggestion  entered  on  the' roll,  that  the  aetioa  was 
brought  against  him  for  an  act  done  by  him  as  a  justice,  in  order  to  obtain 
double  costs. 

Semhle,  that  a  justice  of  the  peace  is  entilled  to  douUe  eoati  on  dSaeonti- 
Buance,  under  the  7  Jac.  1,  c.  5. — Fosbrookv.  HoU,  1  M.  &  W.  205; 
1  Tyr.  &  G.  464;  4  D.  P.  C,  700. 

LANDLORD  AND  TENANT. 

1.  {Tenancy  from  year  to  year,  haw  created.)  The  defendant,  In  pwesaion 
under  a  lease  for  fourteen  years,  assigned  the  lease  by  way  of  mortage  to 
the  plaintiiT,  and  then  committed  a  forfeiture,  for  which  the  lessor  brought 
ejectment.  It  was  then  agreed,  at  a  meeting  of  all  the  parties,  that  judg- 
ment should  be  signed  in  the  ejectment;  that  the  lessor  should  grant  a  new 
lease  to  the  plaintiff;  and  that  the  plaintiff  should  grant  an  underiease  to  die 
defendant.  The  new  lease  was  accordingly  granted  to  the  plaintifl^  who 
then  delivered  the  defendant  i^e  key,  saying,  ''Goon  at  usoal;  pay  the 
money,  and  when  you  have  done  so-you  shall  have  an  underlease:"  Held, 
that  this  did  not  constitute  the  defendant  tenant  from  year  to  year.  (9 
Bing.  356 ;  1  Stark.  308 ;  2  Esp.  717;  8  T.  R.  3;  5  T.  R.  l63.y^Doe 
d.  Rogers  v.  Pullen,  2  Bing.  N.  C.  749. 

2.  {Custom  of  the  country,  tohen  excluded  by  terms  of  lease,)  A  custom  of  the 
country,  by  which  the  tenant  6f  a  fium,  cultivating  it  according  to  the 
course  of  good  husbandry,  is  entitled,  on  quitting,  to  certain  reasonable 
allowauces  for  seed  and  labour  bestowed  on  the  arable  land  in  the  last  year, 
and  is  bound  to  leave  the  manure  not  spread  on  the  land  for  the  use  of  the 
landlord,  if  he  will  purehase  it — is  not  excluded  by  a  stipulation  in  the  lease 
under  which  he  holds,  that  he  shall  consume  all  the  hay  and  straw  on  the 
premises,  spread  three-fourths  of  the  manure  arising  therefrom,  and  leave 
such  as  is  not  spread  for  the  use  of  the  landlord,  he  paying  the  price  of  it. 
(Holt,  N.  P.  C.  197.)— ffttWon  v.  Warren,  1  M.  &  W.  466. 

3.  ( Evidence—  Waiver  of  forfeiture  by  demand  of  rent — Principal  and  Agent.) 
Ejectment  for  a  forfeiture.  A.,  by  an  agreement  in  writing,  let  to  B.  a 
house  at  the  rent  of  60/.  a  year,  to  be  paid  quarterly;  and  B.  agreed,  within 
three  calendar  months,  to  erect  a  shop-front,  and  otherwise  repair,  paint, 
paper,  and  white- wash  the  house.  And  it  was  further  agreed,  that  if  B. 
did  not  erect  the  shop-front  within  three  months,  it  should  be  lawfiilfbr  A. 
or  his  agents  to  retake  possession  of  the  pr^nises,  and  the  i^teement 
should  be  null  and  void.  B.  continued  in  the  poMesaion  of  ^e  premises, 
and  enlarged  the  window,  but,  as  the  plaintiff  contended,  did  not  erect  a 
shop  front.  It  appeared  also,  that,  afler  a  quarter's  rent  had  become  due, 
and  after  the  expu-ation  of  three  months  from  the  date  of  the  agreement, 
A.'s  son,  the  father  being  too  ill  to  attend  to  business^  made  a  demand  of 
a  quarter's  rent,  which  B.  offered  to  pay,  if  he  would  indemnify  him  for  a 
sum  which  he  had  paid  as  a  penalty  to  A.'s  lessor  for  carrying  on  a  trade 
in  the  premises,  which  was  refused.  At  the  trial,  B.,  the  defendant,  con- 
tended that  he  had  made  a  shop-front  which  answered  the  purposes  of  hia 
trade;  and  he  offered  to  show  that  A.  held  the  premises  under  a  lease  from 
C,  which  contained  a  clause  imposing  a  penalty  upon  tihe  lessee,  if  be  al- 
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lowed  tf  trade  to  be  eaxried  on  upon  tlie  pvemiiei;  from  which  it  was  to  be 
inferred  that  the  words  shop-firont,  in  the  agreement,  were  ueod  in  a  pecdiar 
sense ;  but  this  evidence  was  rejected :  Held,  that  such  evidence  was  dearly 
inadmissible  to  explain  the  meaning  of  the  words  zhop-frontf  in  the  agree- 
ment. 

Held,  also,  it  not  having  been  proved  that  A.  himself  had  had  any  notiee 
of  the  nature  of  the  alterations,  that  the  son  had  not  sufficient  authority  to 
waive  the  forfeiture. 

Quare,  whether  the  demand  of  rent  which  became  due  subsequent  to  a 
forfeiture,  amounts  to  a  waiver  of  the  forfeiture. 

Held,  also,  that  the  proviso  in  the  agreement,  that  it  should  become 
''null  and  void,"  made  it  a  lease  voidable  only  at  the  election  of  the  lesaor. 
(4  B.  &  Aid.  401.)— Doc  d.  Nash  v.  Birch,  t  M.  &  W.  402. 
And  8^  Insolvent,  2. 

LEASE. 

1.  A  memortadum  bearing  a  lease  stamp,  whereby  A.  agrees  to  let  to  B. 
certain  lands  m^entioned  in  an  ''  annexed  contract^"  (which  was  an  aban- 
doned lease  from  A.  to  C.)  on  the  conditions,  &c.  therein  contained,  and 
whereby  H.  and  B.  bind  themselves  to  execute  a  lease  similar  to  the  one 
referred  to,  is  itself  a  valid  lease.  And  the  annexed  lease  may  be  read  in 
evidence  though  unstamped. — Pearce  v.  Chesfyn,  5  N.  &  M.  652. 

2.  (Bsf  Incumbent — Averment  of  tender  Jor  execution — Pleading.)  If  an  in- 
cmnbent  contract  to  let  lands  belonging  to  the  benefice  for  a  term  of  years, 
his  resignation  of  the  living  during  the  term  is  a  breach  of  his  contract. 
(Cra  Jac.  328;  BrownL  135;  3  Bulst.  83,  202.) 

A  contact  provided,  that  a  lease  should  be  drawn,  prepared,  and  exe- 
cuted at  the  sole  expense  of  the  lessor.  In  an  action  ou  the  agreement  by 
the  lessee :  Held,  that  it  was  not  necessary  to  aver  that  a  lease  was  tendered 
to  the  lessor  for  execution. 

The  declaration  set  out  the  agreement  in  terms ;  it  contained  words  of 
pxesent  denuse  for  fourteen  yean,  but  stipulated  also  for  the  execution  of  a 
future  lease:  Held,  that  the  declaration  need  not  allege  expressly  what  the 
agreement  amounted  to  in  law — whether  it  was  an  actual  demise,  or  only 
an  agreement  for  a  demise. — Price  v.  Williams,  1  M.  &  W.  1 ;  1  Tyr.  & 
O.  197. 

3.  (Ingpeciion  of  by  lessor,  when  in  hands  of  mortgagee.)  Where  a  lease  is 
executed  by  both  lessor  and  lessee,  and  the  lessee  assigns  it  by  way  of  mort- 
gage, the  lessor,  having  no  counterpart,  is  entitled,  on  ejectment  brought 
for  a  forfeiture,  to  compel  the  mortgagee  to  allow  an  inspection,  and  give  a 
copy  of  the  lease. — Doe  d.  Morris  v.  Roe,  1  M.  &  W.  207. 

LEGACY  DUTY. 

The  judgment  of  the  Court  of  Exchequer  in  the  case  of  In  re  Wilkinson,  1 
C,  M.  &  R.  142,  (12  L.  M.  183,)  was  affirmed  on  error  in  the  Exchequer 
Chamber. — Attorney-General  v.  Nash  and  others,  1  M.  &  W.  237. 

LIBEL. 

The  judgment  of  the  Court  of  Exchequer  in  Gardiner  v.  Williams,  2  C,  M. 

n2 
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&  R.  78,  (1*4  L.  M.  17B,)  was  aflSrmed  on  error  in  the  Exchequer  Cham- 
ber.—TFj7/w»w  V.  Gardiner,  1  M.  .&  W.  245. 

LIMITATION  OF  ACTIONS.     See  Covenant. 

LIMITATIONS,  STATUTE  OF. 

1.  {Part  payment,  what  is,)  The  delivery  of. goods  by  a  debtor  to  a  creditor, 
expressed  to  be  in  diminution  of  the  debt,  is  sufficient  part  payment  to  take 
the  case  out  of  the  statute  of  limitations.  (2  C,  M.  &  R.  337.) — Cooper 
V.  Stevens,  5  N.  &  M.  635. 

2.  {Pleadings.)  Declaration  stated,  that  the  defendant,  on  the  26th  July, 
1819,  made  his  promissory  note  and  delivered  it  to  plaintiQ*,  payable  on 
demand,  with  interest,  but  neglected  to  pay  the  amount,  except  interest, 
which  he  paid  up  to  a  certs^in  day  within  six  years.  Plea,  that  the  cause 
of  action  did  not  accrue  within  six  years :  Held  sufficient  on  demurrer. 
(1  Ventr.  217 ;  Latch.  200,)— Kollis  v.  Palmer,  2  Bing.  N.  C.  713- 

3.  {Acknowledgment,)  An  acknowledgment  signed  by  the  agent  \of  the 
debtor  is  not  sufficient  to  take  a  case  out  of  the  statute  of  limitations,  9 
G.  4,  c.  14,  s.  1 ;  it  must  be  signed  by  the  debtor  himself. — Hyde  v.  John- 
son, 2  Bing.  N.  C.  776.) 

4.  {Parol  representation,  what  within  9  G,  4,  c.  14.)  Action  against  the 
defendant  for  falsely  representing  that  the  life  interest  of  A.  B.  in  certain 
trust  funds,  of  which  the  defendant  was  trustee,  was  charged  only  with 
three  annuities,  whereby  the  plaintiff  was  induced  to  advance  a  sum  of 
money  for  the  purchase  of  an  annuity  from  A.  B.,  secured  by  his  bond,  &c. 
and  also  by  an  assignment  of  such  trust  fanda ;  whereas  the  defendant,  at 
the  time  he  made  such  representation^  well  knew  that  the  same  funds  Were 
also  charged  with  a  mortgage  for  20,000/.  It  appeared  on  the  trial  that 
the  representation  in  question  was  made,  if  at  all,  by  parol.  Lord  Abinger, 
C.  B.,  and  Gurney,  B.,  were  of  opinion  that  this  was  a  representation  con- 
cerning or  relating  to  the  credit  and  ability  of  A.  B.,  so  as  to  come  wi&in 
the  9  Geo.  4,  c.  14,  s.  6;  Parke,  B.,  and  Alderson,  B.,  were  of  opinion 
that  it  was  not.— -Xyrfc  v.  Barnard,  1  M.  &  W.  101 ;  1  Tyr.  &  G.  250. 

Ajid  see  Process,  4. 

MANDAMUS. 

{To  Treasury  to  pay  over  superannuation  allowance.)  A  superannuation  al- 
lowance was  granted  to  A.  by  an  order  of  the  Lords  of  the  Treasury,  under 
3  Geo.  4,  c.  113,  and  for  several  years  voted  by  parliament  in  the  estimates, 
and  appropriated  by  the  Appropriation  Acts.  Tlie  Lords  of  the  TVreasuty,  in 
the  course  of  a  correspondence  between  them  and  A.  on  the  subject,  admitted 
that  they  held  the  money  for  him,  but  ultimately  refused  to  pay  it  unless 
he  agreed  to  forego  certain  legal  proceedings  against  his  late  colleagues  in 
office :  Held,  that  they  had  no  power  to  impose  such  a  condition  of  pay- 
ment, and  that  a  mandamus  lay  to  direct  them  to  make  and  issue  a  minute 
or  authority  for  the  payment  to  A.  of  the  arrears  so  voted  and  appropriated.-— 
Reje  V.  Lords  Commissioners  of  the  Treasury,  5  N,  &  M.  589. 

MARKET  TOLLS.     See  Evidence,  2. 

MESSUAGE.     See  Pleading,  2. 
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MIDDLESEX  COUNTY  COURT  ACT. 

(Suggestion  /or  double  costs  under,  in  case  of  set-off.)  A  defendant  is  not 
entitled  to  enter  a  suggestion  for  double  costs  under  the  Middlesex  County 
Court  Act,  23  Geo.  2,  c.  33,  where  the  debt  is.  reduced  below  the  sum  of 
40i.  by  a  set-off,  (1  D.  P.  C.  374.)— JenA:*nwn  v.  Morton,  1  M.  &  W. 
300. 

And  see  Attorney,  3. 

MONEY  HAD  AND  RECEIVED. 

The  phuntifr  employed  the  defendant,  without  reward,  to  carry  45/.  for  him 
to  a  person  in  Liverpool.  The  defendant  did  not  deliver  it,  and  afterwards 
told  the  plaintiff  he  had  lost  it  at  a  brothel,  but  he«would  repay  it  to  him. 
There  was  no  other  evidence  how  it  was  lost :  Held,  that  the  plaintiff  might 
recover  it  as  money  had  and  received  to  his  use,  independently  of  the  pro- 
mise to  pay,  the  defendant  not  having  paid  over  the  money,  or  returned  it 
to  the  plaintiff;  and  that  he  could  not  defeat  the  action  merely  by  his  own 
assertion  that  he  had  lost  it  by  gross  negligence. — Farry  v.  Roberts,  3  Ad. 
&E.118;  5N.  &M.  669. 

And  see  Insolvent,  1. 

MUNICIPAL  CORPORATION  ACT. 

{Bribery  by  promise  of  employment,)  A  declaration  for  a  penalty  under  the 
5  &  6  Will.  4,  c.  76,  s.  54,  for  bribing  a  voter  in  the  election  of  coun- 
cillors, by  "  corruptly  promising  to  give  him  employment  in  hauling  stones 
at  certain  hire,  as  and  for  a  reward  to  give  his  vote  for "  particular  candi- 
dates, was  held  good  on  demurrer ;  for  an  employment  is  a  reward  within 
the  latter  as  well  as  the  former  branch  of  that  section :  and  whether  the 
employment  in  the  particular  case  was  given  by  way  of  corrupt  bargain, 
was  a  question  for  the  jury,  but  the  court  must  assume  that  such  was  the 
case,  a  corrupt  agreement  being  sufficiently  alleged  in  the  declaration : 
Held,  also,  that  an  allegation  that  an  election  of  councillors  took  place 
under  the  act,  and  that  the  defendant,  not  regarding  the  statute,  corrupted 
the  party  to  vote  in  such  election,  was  a  sufficient  statement  that  the  ofifence 
was  committed  after  the  passing  of  the  act. — Harding  v.  Stokes,  1  M.  & 
W.  354. 

MUTUAL  CREDIT. 

To  trover  by  assignees  of  a  banknipt  against  an  insurance  broker  for  a  policy 
of  insurance,  he  pleaded  that  mutual  accounts  had  existed  between  him 
&nd  the  bankrupt  (the  assured),  and  that,  by  the  custom  of  the  city  of 
London,  he  had  a  lien  on  the  policy  on  the  general  balance  of  such  ac- 
counts. The  plaintiff  replied  £l  bill  of  exchange  given  ^d  taken  as  payment 
for  this  balance,  and  not  due  at  the  time  of  the  conversion  in  question. 
On  demurrer  to  this  replication :  Held,  that  the  defendant  could  not  rely 
also  on  the  mutual  credit  between  him  and  the  bankrupt,  without  pleading 
it  as  a  distinct  defence,  stating  the  particular  facts,  and  showing  that  the 
mutual  credits  on  the  result  of  which  the  balance  was  claimed  were  given 
before  the  bankruptcy; — Hewison  v.  Guthrie,  2  Bing.  Nr  C.  755. 

ORDER  OF  REMOVAL. 

(  Removal  of  English-horn  children  of  Irish  parents.)    the  English-bom  and 
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unemancipated  child  of  Irish  parents,  residing  in  England,  but  not  having 
done  any  act  to  gain  a  settlement,  cannot,  on  becoiioing  actually  charge- 
able, be  removed  to  its  place  of  birth.  But  in  such  case  the  parents,  ioge- 
ther  with  sUch  of  their  children  as  have  not  acquired  a  settlement  in  their 
own  right,  may  be  passed  to  Ireland,  under  3  &  4  W.  4,  c.  40. 

Where  the  daughter  of  an  Irish  pauper  is  removed  with  her  parents  under 
that  act,  her  bastard  child,  bom  in  England,  cannot  be  removed  with  her, 
though  within  the  age  of  nurture.  (3  B.  &  Aid.  410;  4  B.  &  Aid.  498; 
2  B.  &  Adol.  712.)  — Jl.  V.  Inhabitants  of  Mile  End  Old  Town,  5  N.  & 
M.  581. 

OUTLAWRY. 

{Setting  aside  proceedings,)  A  rule  for  setting  ande  proceedings  in  outlawry 
will  be  discharged  with  costs,  unless  it  appear  that  the  application  is  made 
by  an  attorney  authorized  by  the  defendant.  (3  B.  Se  C.  7Q6Jy-^ILmlr- 
ditch  V.  Stvinfen,  2  Bing.  N.  C.  712. 

And  see  Seqvestration,  2. 

PARTICULARS  OF  DEMAND. 

The  plaintiff,  an  attorney,  declared  in  assumpsit  on  an  uttdertaMngof  the  de- 
fendant to  pay  the  costs,  charges,  and  eitpenses  which  he  should  ineta*  and 
be  put  to  in  an  action  which  the  plaintiff  agreed  to  bring  in  his  own  name 
against  G.,  on  a  bill  of  exchange  drawn  by  the  defendant  and  Accepted  by 
G^  which  the  {daintiff  agreed  to  take  up  for  the  honour  of  the  defendant. 
In  the  second  count  the  plaintiff  declared  as  indorsee  of  the  bill;  the  third 
was  for  money  paid;  the  fourth,  on  an  account  stated.  On  the- first  count 
the  defendant  paid  into  court  a  sum  sufficient  to  cover  the  plaintiff's  costs 
out  of  pocket  in  the  action  against  G.  On  the  second,  the  ultimate  issue 
was,  whether  a  second  bill  given  by  the  defendant  to  the  plaintiff  was 
given  in  satkfaction  of  the  first,  or  as  a  collateral  security;  on  which  the 
jury  found  for  the  defendant.  The  plaintiff  delivered,  under  a  judge's 
order,  a  general  particular  of  demand  for  the  balance  due  on  the  fint  biU, 
and  interest.  The  defendant  obtained  an  order  for  particulars  of  the  costs, 
charges,  and  expenses  mentioned  iti  the  first  count;  whereupon  the  plain- 
tiff delivered  a  copy  of  his  whole  bill  of  costs  in  the  action  against  G., 
together  with  the  bill  of  exchange  and  interest.  The  judge  ruled  at  the 
trial  that  the  costs  out  of  pocket  only  could  be  recovered  on  the  first  count: 
Held,  that  the  particulars  were  sufficient  to  let  in  the  plaintiff  to  recover 
the  balance  of  the  bill  of  costs  on  the  account  stated. — Fisher  v.  Wain- 
iorightyl  M.  &  W.  411. 

PARTNERSHIP.    See  Pleading,  8. 

PATENT. 

{Infringement  of,)  In  an  action  for  the  infringement  of  a  patent,  which 
granted  to  the  plaintiff  the  sole  right  to  "  make,  use,  exercise,  and  renrf" 
his  invention,  and  prohibited  others  to  "  miEike,  use,  or  put  in  practice" 
such  invention,  a  count  alleging  that  the  defendant  wrongfully  exposed  to 
«a/e  articles  made  to  resemble  the  plaintiff's  invention,  was  held  bad  on 
demurrer.-^ Mincer  v.  WiUiams,  5  N.  &  M.  647i 
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plications  ought  to  be  made  to  a  judge  at  cbambers  in  tbe  firat  infitance. 
'•  Ward  V.  Gruystock,  4  D.  P.  C.  717. 

5.  (Same.)  A  declaration  contained  one  count,  claiming  a  fee  or  reward,  in 
the  name  of  metage,  on  coals  imported  into  the  port  of  Truro,  alleged  to 
be  due  to  the  plaintiff  as  lessee,  under  the  corporation  of  Truro,  of  an  an- 
cient office  of  meter,  to  which  the  fee  was  stated  to  be  incident;  and 
another  count  claimiug  the  same  sum  as  a  port  duty :  Held,  that  these 
counts  were  only  different  statements  of  the  same  subject-matter  of  com- 
plaint, within  the  meaning  of  the  rule  of  Hil.  Term,  4  W.  4,  and  that  one 
of  them  must  be  struck  out. — Jenkins  v.  Treloar,  1  M.  &  W.  16;  1  Tyr. 
&  G.  316;  4  D.  P.  C.  690. 

6.  (Replication  de  injuria  in  assumpsit,)  The  replicatioQ  de  injurid  is  proper 
in  assumpsit,  where  the  plea  admits  a  breach  of  promise,  and  contains  only 
matter  of  excuse.  (2  Bing.  N.  C.  579.)— Iwflc  v.  Farrar,  1  M,  &  W. 
65;  1  Tyr.  &  G.  281 ;  4  D.  P.  C.  750. 

7.  (Allegation  of  time,)  A  count  for  goods  sold  and  delivered,  stating  that 
the  defendant  was,  on  &c.  indebted  to  the  plaintiff  in  &c.,  for  goods  sold 
and  delivered  by  the  plaintiff  to  the  defendant,  at  his  request,  without 
any  further  allegation  of  time:  Held  good  on  special' demurrer .—Xanc  v. 
Thelwell,  1  M.  &  W.  140;  1  Tyr.  &  G.  352;  4  D.  P.  C.  706. 

8.  ( What  plea  had  as  amounting  to  general  issue.)  Assumpsit  for  money 
paid,  &c.  Plea,  that  at  the  time  of  the  commencement  of  the  suit,  and  of 
the  accruing  of  the  causes  of  action,  the  plaintiff  and  defendant  carried  on 
business  in  co-partnership,  and  that  the  causes  of  action  arose  out  of  trans- 
actions between  the  plaintiff  and  defendant  as  such  co-partners;  and  that, 
at  the  time  of  the  commencement  of  the  suit,  the  accounts  of  the  part- 
nership were  not  settled  or  adjusted,  nor  any  balance  struck  between 

.  them:  Held  bad  on  special  demurrer;  first,  because  it  did  not  show  that 
this  was  a  partnership  transaction ;  secondly,  nor  that  the  debt  was  due 
to  the  plaintiff  and  defendant  jointly;  thirdly,  that  if  it  was  to  be  taken  to 
be  so  alleged,  tlie  plea  amounted  to  the  general  issue. — Worrall  v.  Gray- 
sow,  1  M.  &  W.  166;  1  Tyr.  &  G.  477;  4  D.  P.  C.  718. 

9.  (On  bill  of  exchange,  under  new  rules.)  A  declaration  on  a  bill  of  ex- 
change by  the  payee  against  the  acceptor,  which  was  according  to  the 
form  given  by  tlie  rule  of  Trin.  Term,  1  W.  4,  stated  it  to  be  payable 
three  months  after  date,  "  which  period  has  now  elapsed."  The  declara- 
tion was  demurred  to,  on  the  ground  that  it  did  not  appear  that  the  bill 
was  due  at  the  commencement  of  the  suit.  The  Court  refused  to  set 
aside  the  demurrer  as  frivolous.  And  semble,  that  since  the  Uniformity  of 
Process  Act,  the  above  form  is  incorrect. — Abbott  v.  Asktt,  1  M.  &  W. 
209;  1  Tyr.  &  G.  448;  4  D.  P.  C.  759. 

10.  (What  pUa  bad  as  amounting  to  general  issue,)  Assumpsit  for  money 
paid.  Plea,  that  the  money  was  paid  by  the  plaintiff  to  the  use  of  the 
defendant,  in  manner  thereinafter  mentioned,  and  in  no  other  manner,  viz. 
as  one-sixteenth  part  of  the  damages  and  costs  recovered  against  the  plain- 
tiff, as  owner  of  a  vessel  of  which  the  defendant  was  a  part-owner  to  the 
extent  of  one-sixteenth  share,  for  the  loss  of  certain  goods  shipped  ou 
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board  the  vessel,  and  which  loss  was  alleged^  the  action  to  have  happened 
through  the  negligence,  &c.  of  the  plaintiff,  by  his  mariners  and  servants; 
whereas  the  loss  complained  of  was  not  wholly  caused  by  the  negligence,  &c. 
of  the  plaintiff  by  his  mariners  and  servants,  bat  that  the  plaintifl^  by  his 
own  personal  and  wilful  misconduct,  &c  contributed  to  the  loss.  Hie  de- 
fendant pleaded  further,  that,  although  he  was  the  legal  owner  of  one-six- 
teenth part  of  the  said  vessel,  yet  he,  the  defendant,  did  not  concur  with 
'the  plaintiff  and  the  other  part-owners  in  the  employment  of  the  vessel  in 
that  voyage,  but  that  the  said  voyage  was  undertaken  and  carried  on  for 
the  profit  and  advantage  of  the  plaintiff  and  certam  other  persons,  separate 
and  distinct  from  the  defendant,  and  without  his  being  concerned  or  in 
any  way  participating  in  the  adventure.  On  special  demurrer:  Held, 
that  both  pleas  were  bad,  as  amounting  to  the  general  issue.-*  Gregory  v. 
Hartnell,  1  M.  &  W.  183 ;  4  D,  P.  C.  695. 
U.  {Plea  qf  payment  into  court,)  Where  there  are  several  counts  for  several 
causes  of  action,  or  several  breaches  are  assigned  in  covenant,  the  defend- 
ant may  plead  payment  into  court  of  one  entire  sum,  in  satisfiiction  of  all 
the  counts  or  breaches.  (See  ante,  pi.  l.y^MarthaU  v.  Whitetide,  1 
M.&W.  188;  4D.  P.  C.766. 

12.  (Immaterial  issues — Ihtplicity,)  Debt  for  money  lent  and  money  paid. 
The  plea  first  alleged  that  the  sums  so  lent  and  paid  were  lent  for  the  pur- 
pose of  paying,  and  were  paid,  to  J.  R.,  the  master  of  a  ship  then  in  a 
foreign  port,  for  the  repairs  of  such  ship,  and  not  on  the  security  or  liability 
of  the  defendant;  and  then  went  on  to  state  an  agreement  made  in  such 
foreign  port,  between  the  plaintiff  and  J.  R.,  for  the  defendant,  for  bot- 
tomry, and  a  bottomry-bond  given  by  J.  R.  to  the  plaintiff,  in  pursuance 
of  such  agreement ;  by  means  of  which  it  was  alleged  that  the  plaintiff 
desbed  to  obtain  exorbitant  interest  for  his  advances.  The  replication 
alleged,  first,  that  the  money  was  lent  and  paid  on  the  secority  and  liability 
of  the  defendant;  secondly,  that  there  was  no  such  agreement,  and  thirdly, 
that  there  was  no  such  bond,  as  was  stated  in  the.  plea :  Held,  on  special 
demurrer,  that  the  rcfplication  was  bad  for  tendering  issues  on  several 
matters,  having  by  the  first  a]l^;ation  put  in  issue  the  whole  substantial 
matter  of  defence.---l{^  v.  Green,  1  M.  &  W.  328. 

13.  ( What  plea  had  as  amounting  to  general  issue,)  Assumpsit  for  the  work 
and  labour  of  the  plaintiff  as  an  attorney.  Plea,  as  to  all  but  90/.,  that 
the  work  and  labour  was  performed  by  the  plaintiff  in  endeavouring  to 
secure  the  defendant's  return  to  parliament,  on  two  occasions ;  under  an 
agreement,  on  the  first  occasion,  that  the  plaintiff  should  receive  no  remu- 
neration, but  only  his  disbursements;  that  no  express  contract  was  made 
between  them  on  the  second  occasion,  and  that  90/.  was  a  fair  remunera- 
tion for  the  plaintiff's  services  on  that  occasion :  Held  bad,  on  special 
demurrer^  as  amounting  to  the  general  issue.i— Jones  v.  Naney,  1  M.  &  W. 
333. 

14.  Where  it  is  doubtful  whether  a  statutable  objection  to  the  contract  (as  a 
defence  under  the  statute  of  firauds)  can  be  rendered  available  under  the 
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general  issue,  ihe  Court  will  allow  it  to  be  specially  pleaded.— ;Sbii7A  v. 
Diron,  4D.  P.  C.  671. 

15.  {New  rules,  to  what  pUadings  applicable,)  The  new  rules  of  pieading 
do  not  apply  to  replications.  If  a  plaintiff  replies  mmquam  indebitatus  to 
a  plea  ctf  set^>ff,  and  the  defendant  proves  his  plea,  the  piainttff  is  not 
at  liberty  under  his  replication  to  give  evidence  of  payment  <tf  die  whole 
or  any  part  iA  ihe  seUx£— Brown  v.  Daubet^,  4  D.  P.  C.  585.) 

16.  {Evidence  tmtkr  non-assumpsit,)  Assumpiit  for  goods  (a  maehiiie)  aold 
and  delivered :  Held,  that  the  defendant  might  show  imder  ^  general  issne, 
that  the  machine  was  manufactured  by  the  pkint^  ibr  the  defendant, 
under  a  condition  that,  if  it  did  not  work,  nothing  shonid  be  paid  fer  it; 
that  it  could  not  be  made  to  woik,  and  liiat  it  was  useless  to  the  defendnt : 
Held,  also,  that  although  the  machine  was  not  proved  to  have  heen  re- 
turned to  the  plaintiff,  he  was  not  entitled  to  any  damages  on  the  fuoMtum 
valdfot,  without  showing  some  new  implied  contract  arising  from  the  de- 
fendant's dealing  wil^  the  goods.  (2  C,  M.  &  R.  547.)— Gromid/  v. 
Lamb,  1M.&W.  352. 

17.  {Farm  of  plea  of  pm^ent.)  Debt  for  goods  sold  and  delivered.  Plea, 
that  before  the  commencement  of  the  suit,  and  when  the  said  sum  of  30/. 
became  due  and  payable,  to  wit,  on  &c.,  the  defendant  paid  the  plaintiff 
the  said  sum  of  20/.  according  to  the  defendant's  said  contract  and  liability; 
conduding  to  the  country :  Held  bad  on  special  demurrer,  for  net  con- 
cluding with  a  verification.  (1  C,  M.  &  R.  b22,y^oodchild  v.  Fledge, 
1  M.  &  W.  363. 

18.  {Tka  to  special  damage^^ Statement  of  breaches.)  In  a  dedan^on  on  a 
charter-party,  by  which  the  ship  was  to  sail  from  Hamburgh,  being  tight, 
staimch,  strong,  and  every  way  fitted  for  the  voyage,  in  the  course  of  the 
next  November,  and  proceed  to  Lima,  and  having  discharged  her  outward 
cargo,  forthwith  to  be  made  ready  and  proceed  to  Costa  Rica,  and  tliere 
take  on  board  a  caigo,  and  then  .proceed  to  Liverpool, — breaches  were 
alleged  as  folbws : — That  the  vessel  was  not  in  Kovember,  or  afterwards, 
unt3  or  when  she  sailed,  to  wit,  on  the  20^  of  December,  tight,  alannch, 
strong,  or  in  any  way  fitted  for  the  voyage ;  and  fliat  thoogli  she  did  tiien 
sail  from  Hamburgh,  yet  by  reason  <^  her  not  being  t^lrt,  &c^  wlien  ihe 
so  sailed,  she  was  obliged  to,  and  did,  put  back  into  Altona,  and  was  de- 
tained there  for  a  long  time,  to  wit,  until  &c. ;  that  though  she^  did  then 
again  set  sail  on  her  voyage  from  Altona,  she  did  not  proceed  on  the  voyage 
according  to  its  due  course,  or  with  proper  diispatch,  but  was  unnecessarily 
delayed,  and  deviated,  &c.,  by  means  of  which  several  premises  the  vessel 
did  not  arrive  at  Lima  until  &c.,  and  the  plaintiff  lost  the  benefit  of  a 
homeward  cargo  from  Costa  Rica,  &c.  The  defendant  pleaded,  (amongst 
other  things,)  as  to  so  much  of  the  declaration  as  related  to  the  vessel  not 
being  fitted  for  the  voyage,  and  by  reason  thereof  being  obliged  to  put  back 
into  Altona,  and  being  detained  there  for  such  time  as  was  necessary  to 
put  further  ballast  on  board,  payment  into  court  of  Is,,  and  no  damages 
ttltra  ;  and  as  to  so  mudi  as  related  to  her  being  detained  at  Ahoaa  bee 
yond  the  time  necessary  to  put  the  ballast  on  boards  tiiat  she  was  not  de^ 
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tained  there  by  reaemi  of  her  not  being  tig^  ilanndiy  ftc,  moia  tifarmki 
Held,  on  ^ledal  denmnrer,  thai  the  latter  plea  wia  bad^  m  auiwein^g  eoljr 
a  part  of  the  breach  to  which  it  ^plied.  Tic  die  dctaitiaB  at  AkosM^aiid 
the  subsequent  delay  and  deviation ;  eren  if  that  wot  a  breach,  and  waa  not 
merely  a  statement  of  special  damage. — Sorter  ▼.  laat^  1  IL  &  W.  381. 

19.  The  mere  fact  of  a  plea  being  deaily ««— flB*->-»*  in  law,  is  not  eafficMnt 
ground  for  signing  judgment  9%  far  want  of  a  plea.— CovpV'  ▼•  Siankerg^ 
4  D.  P.  C.  591.  And  the  court  wiU  not,  on  affidavit^  set  vide  a  plea  on 
which  issue  may  be  taken. — Lafirregt  t.  Tdmgim,  ibid.  612. 

20.  {Amending  pUm.)  A  pbuntiir  cannot  object  to  an  ameirimmt  of  die 
defendant's  pleas  on  die  gionnd  of  a  witncH,  who  baa  gone  afanMd,  bsriog 
been  examined  widi  respect  to  die  issue  joined  by  those  pleaa,  if  die 
pkuntiff  had  notice  of  die  proposed  amendment  bcftre  hia  i 
HoiUngsworth  ▼.  Brigg^  4  D.  P.  643. 

And  see  Bill  of  Exchahob,  1, 3;  Lbase,  2;  MuTVALCasaiT;  Ri 
OF  Contract;  Slander  of  Title;  Transfer  of  Debts. 

POOR  LAW  AMENDMENT  ACT. 

1.  {Construction  of— Relief  to  cluUren  of  Irish  parenU,)  The  4  4r  5  WSL 
4,  c.  76,  does  not  apply  at  all  to  Irish  and  Scotch  panperk  Thetelbre^ 
notwithstanding  section  56  of  diat  statute,  relief  given  to  a  child  of  Irish 
parents,  above  sixteen  years  old,  but  imeinaneipated,  renders  die  fitflier 
actually  cbargeaUe,  within  the  meaning  of  die  3  &  4  WiD.  4,  e.  40. — Rex 
V.  Inhabitanti  of  Mile  End  Old  Toumy  5  N.  &  M.  581. 

2.  {31mntena7ice  of  bastard  when  mother  is  married,)  By  the  4  ft  5  WilL  4, 
c.  76,  s.  57,  the  putative  Mbet  of  a  bastard  child  bom  befiire  the  passing 
of  the  act,  whose  modier  is  married  to  another  person,  is  no  longer  liaUe 
on  an  order  of  justices  for  the  maintenance  of  such  ddld ;  at  least  while 
the  husband  is  of  ability  to  m^nft^  it. 

Semble,  die  4  ft  5  WOL  4,  >  76,  s.  57,  operated  as  a  repeal  of  the  18 
Eliz.  c.  3,  8.  2,  and  49  Geo.  3,  c.  68.-^Xan^  ▼.  Spicer,  1  M.  ft  W.  129; 
1  Tyr.  ft  G.  358. 

3.  {Appeal.)  An  appellant  is  not  bound,  by  die  79th  section,  to  give  nodee 
of  appeal  within  twenty-one  days  after  nodoe  of  the  order  of  removal  being 
mBde.—Rex  ▼.  Justices  of  Leicester,  4  D.  P.  C.  633. 

PRACTICE. 

1,  {Setting  aside  proceedings  for  irregularity,  time  for.)  A  motion  to  set 
aside  proceedings  for  irregularity  must  be  made  witbin  a  reasonable  time 
after  the  party  has  means  of  knowledge  of  the  irregularity.  Thus,  where 
the  defendant  is  arrested  on  a  ca.  so.  not  having  an  indorsement  of  his 
name  and  addition,  he  must  move  within  a  reasonable  time  after  the 
arrest.-^Tarber  v.  French,  5  N.  ft  M.  658. 

2.  {Service  of  rule.)  Where  a  rule  is'served  by  leaving  a  copy  with  a  ser- 
vant^ inquiry  should  be  subsequendy  made  of  the  servant  wbedier  the 
maater  has  received  the  copy .^-Panfer  v.  Seaman,  5  N.  ft  M.  679. 
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3.  (Time  for  motion  in  arrest '(f  judgment)  A  motion  in  arrest  of  judg- 
ment, on  a  cause  tried  out  of  term,  must  be  made  within  the  first  four 
days  of  the  term  ensuing  the  ixisl.^Westem  v.  Fotter,  2  Bing.  N.  C; 
701. 

4.  {Particulars  of  demand,)  The  Court  will  not  compel  a  plaintiff,  suing 
for  the  balance  of  an  account,  to  furnish  a  statement  of  monies  rec^ved 
by  hhn  from* the  defendant.— Pcwprasc  v.  Crease,  1  M.  &  W.  36;  1  Tyr. 
&G.468;  4D.P.  0.711. 

5.  (Attachment,  when  nile  for  absolute  in  first  instance.)  A  rule  was 
granted,  directing  the  payment  of  a  sum  of  money  by  the  attorney  in  a 
cause,  to  be  absolute  unless  he  showed  cause  at  diambers  by  a  given  day. 
The  attorney  made  several  appointments  for  attendance  at  chambers, 
which  he  broke,  and  did  not  appear  within  the  time  limited.  The  Court 
nevertheless  refused  to  grant  a  rule  for  an  attachment  absolute  in  the  first 
instance.  (1  Price,  341.)— Richwond  v.  Bowditch,  1  M.  &W.  40;  1  Tyr. 
&  G.  241;  4D.  P.  C.  749. 

6.  {Countermand  of  notice  of  trial.)  Countermand  of  notice  of  trial,  in  a 
country  cause,  may  be  given  by  the  country  attorney,  though  the  agent  in 
town  is  the  attorney  on  the  record. — Chesfyn  v^  Pearce,  1  M.  &  W.  56;  1 
Tyr.  &  G.  238;  4  D.  P.  C.  693. 

7.  {Staying"  postea  in  hands  of  associate—Proof  oj  death  of  plaintiff.) 
The* Court  will  not  stay  the  postea  in  the  hands  of  the  associate,  after  ver- 
dict for  the  plaintiff,  on  affidavits  showing  a  strong  probability  diat  the 
plaintiff  was  dead  before  the  trial;  such  facts  must  be  shown  as  would  be 
evidence  of  the  death  before  a  jury. — Johnson  v.  Hamilton,  1  M.  &  W. 
149;  4  D.  P.  C.  762. 

8.  (  Time  for  taking  next  step,  after  stay  of  proceedings.)  Where  a  defendant 
obtains  a  rule  which  stays  the  plaintiff's  proceedings,  he  is  entitled  to  the 
whole  of  the  day  on  which  such  rule  is  disposed  of  for  taking  tlie  next 
step.  (4  T.  R.  176 ;  4  B.  &  C.  970 ;  5  B.  &  C.  770.)— Vernon  v,  Hod- 
gins,  1  M.  &  W.  151 ;  1  Tyr.  &  G.  427;  4  D.  P.  C.  665. 

9.  {Signing  judgment  for  want  of  plea. — Nullity —  Waiver  of  demand  of 
plea.)  If  a  plaintiff  treats  a  plea  as  a  nullity,  and  signs  judgment  as  for 
want  of  a  plea,  he  so  treats  it  for  all  purposes,  and  cannot  afterwards  say 
that  it  was  merely  irregular,  so  as  to  be  a  waiver  of  the  demand  of  a  plea. 
(1  C,  M.  &  R.  577;  5  T.  R.  661 ;  6  East,  549.)— HottgA  v.  Bond,  1  M. 
&  W.  314. 

10.  {Judgment  as  in  case  of  nonsuit. — Order  for  costs  of  the  day.)  In  dis- 
charging a  rule  for  judgment  as  in  case  of  a  nonsuit,  on  a  peremptory 
undertaking,  the  Court  will  order  costs  of  the  day,  '^  if  any,*'  although  the 
defendant's  affidavit  do  not  show  that  any  costs  have  been  incurred.  But 
not  where  his  affidavit  shows  that  none  could  have  been  incurred;  as 
where  it  states  that  notice  of  trial  was  counterhianded  in  due  time.  (4 
D*  P.  C.  354.)— Doc  V.  Owm,  1  M.  &  W.  322 ;  Tarhuck  v.  Bisphan, 
ibidi 

11.  {Notice  of  trial  by  continuance,) — Notice  of  trial  by  continuance  shoutd 
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be  given  the  same  length  of  time  before  the  trial  as  notice  of  counter- 
mand.—Forfet  V.  Cnw,  1  M,  &  W.  465. 

12.  A  formal  objection  to  the  affidavits  on  which  a  role  was  obtained  cannot 
be  taken  after  the  party  has  appeared  to  show  cause,  and  has  onlj  insisted 
on  certain  terms  on  which  he  contended  the  rule  ought  to  be  made  abso- 
lute,—£fl«g*07»  V.  Viney,  1  M.  &  W.  479. 

13.  (Notice  of  irkl  in  K.  B.)  By  the  practice  of  the  Court  of  K.  B.,  a 
plaintiff  in  a  country  cause  has  the  whole  of  the  term  ensuing  that  in 
which  issue  is  joined,  to  give  notice  of  trial.  (2  T.  R.  7d4.)«— i>Qa^/as  ▼. 
Wian,  4  D.  P.  C.  659. 

14.  {Enlarging  peremptory  U7tdertaking^-^Coit9.)  Where  the  plaintiff  has 
made  several  defaults  in  proceeding  to  trial  pursuant  to  a  peremptoiy  un- 
dertaking, the  Court  may  make  the  payment  of  the  costs  of  the  last  de&ult 
a  condition  precedent  to  enlai^ng  the  peremptory  undertaking. — Denne" 
haye  v.  Richardson,  4  D.  P.  C.  564. . 

15.  (Making  rule  absolute  for  attachment,)  Where  a  rule  for  an  attachment 
was  drawn  up  to  show  cause  on  the  21st,  on  moving  to  make  it  absolute 
on  the  26th,  the  Court  made  it  absolute^  but  directed  that  the  attachment 
should  lie  in  the  office  for  a  few  days,  till  notice  of  that  step  were  given  to 
the  defendant.— B€x  v.  Giles^  4  D.  P.  C.  569. 

16.  (Reference  to  master,)  Where  there  is  a  reference  to  the  master,  but 
no  discretion  given  him  as  to  costs,  it  is  necessary  to  move  to  confirm  his 
report.— JIfi/fpn  v.  Rowlings,  4  D.  P.  C.  576.  . 

17.  (Entering  nonsuit.)  A  motion  for  entering  a  nonsuit  cannot  be  made 
unless  leave  be  reserved  by  the  judge  or  sheriff  who  tries  the  cause. — 
Ricketts  v.  Burman,  4  D.  P.  C.  578. 

18.  (Attachment —  Demand  of  money  ordered  to  be  paid,)  If  money  is  or- 
dered to  be  paid  to  A.,  or  his  agent,  (A.  not  being  an  attorney,)  the 
demand  must  be  made  either  by  A.  or  some  person  authorized  by  a  power 
of  attorney. — Brown  v.  Jenks,  4  D.  P.  C.  581". 

19.  (Judgment  as  in  case  of  nonsuit — Lapse  of  time,)  The  lapse  of  eight 
years  between  the  joining  of  issue  and  the  application  for  judgment  as  in 
case  of  nonsuit,  held  no  ground  for  discharging  the  rule. — Curtis  y. 
Tabram,  4  D.  P.  C.  600. 

20.  (Service  of  rule  to  compute.)  A  rule  nisi  to  compute,  served  by  leaving 
a  copy  at  a  warehouse  where  the  bill  was  made  payable,  but  which  was 
shut  up  at  the  time:  Held  insufficient  service. — Castle  v.  Sowerby,^ 
D.  P.  C.  669. 

21.  (As  to  using  affidavits,)  If  a  rule  is  moved  without  affidavits,  none  can 
be  used  in  answer  to  it. — Atkins  v.  Meredith,  4  D.  P.  C.  658. 

And  where,  on  showing  cause,  an  objection  is  taken  to  the  insufficiency 
of  the  affidavits  in  support  of  the  rule,  the  counsel  showing  cause  must  at 
once  elect  whether  he  will  use  his  affidavits  in  answer  to  the  rule  or  not. — 
Freedy  v.  Lwell,  4  D.  P.  C.  671 . 

22.  (Demand  of  declaration,  when  defendant  entitled  to  make.)    A  defendant 
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who  deposits  money  with  the  sheriflTin  lieu  of  bail,  is  not  in  Court  so  as  to 
demand  a  declaration,  until  the  money  is  actually  paid  into  Court;  though 
the  sheriff  has  returned  that  he  has  paid  the  money,  and  the  plaintiff  has 
consented  to  the  defendant's  entering  a  common  appearatice,  and  paying 
into  Court  the  additional  10/.  under  the  7  &  8  O.  ^  c.  71,  s.  X^f^BaU  y. 
Champneys,  4  D.  P.  C.  713. 
23.  {Judgment  4U  in  cote  of  nontuit.)  On  a  motion  for  judgment  as  in  case 
of  a  ncmsuit,  the  Court  takes  notice  only  of  the  last  de&ult — Jee  t.  Potter, 
4  D.  P.  C,  704. 

PRESCRIPTION  ACT. 

A  claim  by  an  owner  of  a  copper  mine  to  isink  pits  on  his  own  land,  to  fill 
such  pits  with  iron,  and  to  cover  the  same  with  water  pumped  fibm  the 
mine,  for  the  purpose  of  precipitating  the  copper  contained  in  snch  water, 
and  afterwards  to  let  off  the  wator  impregnated  with  metallic  substences 
into  a  watercourse  upon  the  land  of  another,  is  a  daim  to  a  wateroourse 
wilhin  the  2d  section  of  2  &  3  W.  4,  c.  71. 

In  a  plea  under  the  statute  2  &  3  W.  4,  c,  71,  it  is  sufficient  to  allege 
that  the  user  had  existed  for  fo^  years  before  the  commencement  of  the 
suil^  and  it  need  not  be  alleged  to  have  been  for  forty  years  before  the  act 
complained  of  in  the  declaration. 

A  replication  of  a  life  estate  to  a  plea  of  enjoyment  for  forty  years,  under 
the  statute  2  &  3  W.  4,  c.  71,  must  show  that  the  plaintiff  is  the  person 
entitled  to  the  reversion  expectent  on  the  determination  of  the  lifo  estate. 
—  Wright  V.  Williams,  1  M.  &  W.  77 ;  ,1  Tyr.  &  G.  375. 

PRINCIPAL  AND  AGENT. 

{Interpretation  of  contract  made  by  agent.)  In  an  action  for  use  and  occu- 
pation by  the  sufferance  and  permission  of  the  plaintiffs,  it  appeared  that 
the  lands  were  let  by  auction  by  the  plaintxffi,  £.  and  T.,  who  w^e  auc- 
tioneers, to  the  defendant,  under  conditions  which  steted  the  letting  to  be 
"by  £.  and  T.,  auctioneers."  One  of  the  conditions  was :  ''  The  rent  is 
.  to  be  paid  into  the  hands  of  £.  or  T.,  auctioneers,  or  their  order,  at  two 
payments,  &c."  At  the  foot  of  the  conditions  was  written,  "  Approved  by 
me,  D.  Jones."  D.  Jones  was  the  tenant  at  the  time  of  the  letting. 
Nothing  else  appeared  in  the  conditions  to  show  on  whose  behalf  the 
letting  was.  Hie  plaintiffs  proved  that  Jones,  being  indebted  to  them, 
had  authorized  them  to  let  the  lands  as  above,  to  pay  his  landlord  the  rent, 
and  to  retain  any  surplus  in  sattsfaction  of  their  own  debt.  The  defendant 
gave  evidence  to  negative  this  arrangement.  The  judge  left  it  to  the  juiy 
to  say  whether  the  plaintiffs  had  let  the  lands  on  their  own  behalf,  and  as 
creditors  of  Jones,  or  merely  as  his  agents ;  and  the  jury  found  a  letting  by 
the  plaintiffs  <m  their  own  account :  Held,  that  the  conditions  imported  a 
letting  by  Jones,  through  the  plaintiffs  as  his  agents,  and  that  the  document 
ought  to  have  been  so  exjdained  to  the  jury.— £i;ans  v.  Evans,  3  Ad.  &E. 
132. 

PRISONER. 

1.  {Discharge  of  small  debtor,)    To  obtein  a  defendant's  discharge  under  48 
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O.  8,  e.  128,  ihe  service  of  the  notice  of  qvpUcation  mart  be  on  the  plain- 
tiffliimseif,  not  on  his  attoniey.  (1  D.  P.  C.  546.>--Goriftm  t.  Twmt,  4 
D.  P.  C.  560. 

2.  (iSoNie.)  It  18  no  oljectitei  to  the  diaduurge  of  a  debtor  under  the  48 
G.  3,  c.  123,  that  the  amoont  of  the  debt  lor  which  he  ib  in  eaeoBtfan  ie 
exaedy  201  -^Thornton  t.  King,  4  D.  P.  C.  582. 

So  abo,  where  he  was  taken  in  ezecati<Ni,  in  an  action  of  debt,  kft  20/. 
debt  and  1<.  damages.— -Ec^orfy  ▼.  SmUh^  ibid.  595. 

3.  On  motion  to  discharge  a  prisoner  on  the  ground  of  irregnlanty  in  the 
process,  it  must-be  positively  sworn  that  the  party  was  taken  into  custody 
en  the  process. — Green  v.  JBoioon,  4  D.  P.  C.  659. 

PROCESS, 

1.  (Variance  between  writ  and  declaration — Irregularity  when  waived.)  If  a 
plaintiff  makes  an  affidavit  of  debt  against  two  defendants,  and  issues  a 
C(qnas  against  both,  but  declares  against  one  only,  it  is  irregular.  And 
where  the  defendant,  in  vacation,  took  out  a  summons  at  chambers  to  set 
aside  the  dedaralion  for  such  iiregularity,  which  the  judge  dismissed,  and 
refused  the  defendant  time  to  apply  to  the  court  in  term ;  and  the  defendant 
then  took  out  a  summons  for  time  to  plead :  Held,  that  this  was  not  a 
waiver  of  the  irregularity.^  Woodcock  v.  KUhy,  1  M.  &  W.  41 ;  1  Tyr.  & 
6. 301 ;  4  D.  P.  C.  730 ;  Bellotti  v.  Barella,  4  D.  P.  C.  719. 

2.  (Description  of  defendant  in  capias,)  "  T.  S.,  a  deik  in  the  Army  Pay 
Office,  Somerset  House,  in  the  city  of  Westminster  and  county  of  Middle- 
ses:"-^held  not  to  be  a  sufficient  description  of  the  defendant  in  a  capias. 
The  blank  following  the  word  "  of"  in  the  form  given  by  the  Uniformity 
of  Process  Act,  must  be  iilled  up  with  the  place  of  the  defendant's  actual 
or  supposed  residence,  or  if  the  plaintiff  have  no  knowledge  of  these,  with 
the  place  where  he  is  or  is  supposed  to  be ;  in  conformity  with  the  direc- 
tions given  in  section  1,  as  to  the  writ  of  summons.  (1  Bing.  N.  C.  4 ;  2 
D.  P.  C.  498 ;  2  C,  M.  &  R.  307.)— 12o//c  v.  Swann,  1  M.  &  W.  305. 

3.  {Exectdstm  qfea,  sa. — Breaking  open  outer  door,)  Trespass  for  breaking 
and  entering  plaintiff's  dwelling-house,  ,and  assaulting  and  impriBoning 
him,  &c.  Fl^is,  first,  not  guilty ;  secondly,  as  to  all  the  trespasses  alleged, 
except  the  breaking  of  the  house,  a  justification  under  a  writ  of  ca.  sa.  and 
warrant  thereon,  by  virtue  of  which  the  defendimts  entered  the  house,  the 
outer  door  being  open,  and  arrested  the  plaintiff.  Replication,  (admitting 
the  writ  and  warrant),  de  injurid  absque  residuo  causa.  It  was  proved  that 
the  defendants,  who  were  bailiffi,  in  execution  of  the  warrant  broke  open 
the  outer  door  of  the  plaintiff's  house,  and  so  gained  an  entomee,  and 
arrested  him :  Held,  first,  that  the  averment  in  the  plea,  that  the  outer 
door  was  open,  was  a  material  averment,  for  that  the  door's  being  open  was 
a  condition  precedent  to  the  defendant's  right  to  enter  and  arrest  the  plain- 
tiff in  his  house ;  and  therefore  that  the  plea  was  sufficiently  traversed  by 
i^e  general  replication,  and  it  was  not  necessary  to  reply  the  breaking  of 
the  outer  door.  Secondly,  that  the  defendants  having  become  trespassers 
ab  initio  by  the  breaking  of  the  door,  the  jury  were  rightly  directed  that 
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they  might  (even  on  the  plea  of  not  guilty),  give  damages  in  respect  of  all 
the  injuries  complained  of  in  the  declaration.  ^Kerbey  v.  Denhy^  1  M.  & 
W.  336. 

4.  {Amendment  of  writ  to  save  Statute  of  Limitations,)  In  an  action  of  deht 
onhond,  and  for  money  paid,  the  Court  refiised  to  amend  the  writ  of  sum- 
mons,, which  had  heen  sued  out  in  promises  instead  of  in  deht,  in  order  to 
save  the  statute  of  limitations ;  inasmuch  as  the  remedy  on  the  bond  would 
remain,  notwithstanding  the  expiration  of  the  six  years. — Partridge  v. 

WaUbank,  1  M.  &  W.  316. 

5.  A  plaintiff  cannot  lodge  a  detainer  against  a  defendant,  and  then,  having 
on  the  ground  of  a  defect  in  the  writ  treated  it  as  a  nullity,  lodge  a  second 
detainer  against  him. — Gadderer  v.  Sheppard,  4  D.  P.  C.  577. 

6.  (Description  of  defendant  in  capias,)  "  A.  B.,  of  the  gaol  of  Linton 
Peveril:"  Held  a  sufficient  description  of  the  defendant  in  a  capias,'^ 
LoveUt  V.  Hill,  4  D.  P.  C.  579. 

7.  The  illness  of  a  witness  whose  affidavit  was  necessary  to  ground  a  motion 
to  rescind  an  order  for  setting  aside  the  writ  for  irregularity,  held  no  ex- 
cuse for  delay  in  making  the  motion. — Orton  v.  France,  4  D.  P.  C.  598. 

9.  (Indorsement  of  torit,)  The  17th  section  of  the  Uniformity  of  Process 
Act,  requiring  attorneys  whose  names  are  indorsed  on  writs,  to  declare 
whether  the  writs  were  sued  out  in  their  names,  applies  to  both  service- 
able and  bailable  process. — Gilson  v.  Carr,  4  D.  P.  C.  618. 

10.  (Irregularity  in  ca,  sa,)  A  ca.  sa.  being  made  returnable  before  it 
issued,  and  having  been  issued  into  a  wrong  county,  are  irregularities  of 
which  the  bail  may  take  advantage  by  motion. — La  Forte's  baU,  4  D.  P. 
C.  639. 

1 1 .  (Setting  aside— Personal  service,)  Though  the  service  of  process  ought 
to  be  personal  to  entitle  the  plaintiff  to  enter  a  common  appearance,  the 
Court  refused  to  set  aside  proceedings  on  an  affidavit  of  the  defendant 
that  he  Iiad  not  been  personally  served,  accompanied  by  an  affidavit  of 
his  daughter,  that  she  received  and  opened  the  letter  containing  a  copy 
of  the  writ. 

Where  there  appears  to  be  a  delay  of  more  than  eight  days  before 
moving  to  set  aside  proceedings  for  irregularity,  the  defendant  should 
clearly  explain  the  delay,.else  the  presumption  will  be  against  him. — 
Herbert  v.  Darley,  4  D.  P.  C.  726. 
13.  (Indorsement  on  writ,)  An  indorsement  of  the  name  of  the  firm  HBed 
by  the  attorney  in  carrying  on  his  business,  satisfies  the  2  W.  4,  c.  39,  s. 
12,  though  one  of  the  parties  named  only  is  alive  and  an  attorney.— 
Hartley  v.  Rodenhurst,  4  D.  P.  C.  748. 

PROMISSORY  NOTE. 

1.  (Title  of  indorsee.)  In  February  1829,  A.  and  B.  were  in  partnership 
as  brewers,  B.  being  interested  only  as  executor  of  a  former  partner,  on 
behalf  of  his  infant  son.  B.  advanced  300/.  to  D.  out  of  the  funds  of  the 
firm,  and  took  his  promissory  note  for  that  amount,  payable  to  the  order 


p  Common  Law*   .  193 

of  B,  on  demand.  In  November  1829,  C.  purchased  the  interest  of  the 
deceased  partner,  and  the  concern  was  thencefortli  carried  on  by  B.  and 
C,  and  a  notice  was  then  inserted  in  the  Gazette,  signed  by  A.,  B.  and 
.  C,  of  the  dissolution,  and  that  all  persons  indebted  to  the  firm  should 
pay  their  debts  to  B.  and  C.  A.  became  a  large  creditor  of  the  firm, 
and  in  April  18S1,  the  note  in  question  was  indorsed  by  B.  to  B.  and 
C,  and  by  them  to  the  plaintiff,  as  part  security  for  advances  made  by 
him.  In  August  1831,  B.  obtained  from  D.  his  acceptance  for  300/.,  as 
in  lieu  of  the  promissory  note,  representing  that  A.  wished  for  a  fresh 
security,  and  undertaking  to  get  back  and  deliver  up  the  note,  but  which 
was  never  done.  B.  and  C.  became  bankrupts.  The  bill  of  exchat^ge 
was  subsequently  paid  by  D.  to  A.'s  attorney,  but  there  was  no  evidence 
why  it  came  into  his  hands. 

In  an  action  by  A.  against  D.  (commenced  in  1835)  on    the  pro- 
missory note:  Held,  that  the  plaintiff  was  entitled  to  recover,  unless  the 
jury  could  infer  from  the  circumstances  of  the  case  that  he  knew  that 
the  bill  of  exchange  was  given  for  the  same  debt  as  the  promissory  note. 
-^Adams  v.  Bingley,  1  M.  &  W.  192. 
2.  {Memorandum  indorsed  on,  when  part  of  note,)    On  an  action  coming 
on  to  be  tried  at  the  assizes,  an  agreement  in  writing  was  entered  into, 
that  the  trial  should  be  postponed  till  the  next  assizes,  on  the  defendant 
in  that  action,  and  the  now  defendant,  undertaking  to  give  the  plaintiff  a 
promissory  note  payable  on  demand,  by  way  of  security,  in  case  the 
plaintiiS*  should  recover  a  verdict  against  the  then  defendant,  to  be  given 
up  if  the  plaintiff,  the  payee,  should  fail  in  that  action.    The  note  was 
accordingly  given,  but  after  it  was  signed,  a  memorandum  was  indorsed 
upon  it,  stating  that  the  note  was  given  upon  the  condition  mentioned 
in  the   agreement.     Held,  this  indorsement  was  to  be  considered  as 
merely  a  marking  of  the  note  for  the  purpose  of  identification,  and  not 
as  an  incorporating  of  the  agreement,  so  as  to  render  the  note  an  agree- 
ment or  a  conditional  promise.    (2  Camp.  205 ;  4  Camp.  127,  217.) 
-^^Brill  V.  Crick,  1  M.  &  W.  232. 
d.  (When  property  in  passes.)     A.,  resident  abroad,  remitted  a  bill  to  B., 
his  agent'  in  England,  drawn  by  A.,  and  specially  indorsed  by  him  to  C, 
with  whom  his  children  were  at  school,  in  payment  of  C.*s  account  for 
their  b^i^rd  and  education.    B.  got  the  bill  accepted  by  the  drawees,  and 
sent  a  iletter  by  post  to  C,  stating  that  he  had  received  a  commission 
from  A.  to  pay  her  some  money  on  account  of  his  children,  and  desired 
to  be  informed  when  and  how  it  should  be  delivered.    While  the  bill 
remained  in  B.'s  hands,  he  received  directions  from  A.  to  keep  it  and 
the  proceeds  in  his  hands,  and  to  have  a  fair  investigation  into  C.'s  ac- 
counts, and,  after  such  investigation,  to  pay  her  what  might  be  due  to 
her.     No  such  investigation  took  place,  and  B.  detained  the  bill.    Held, 
that  C.  could  not  recover  it  in  trover. — Brind  v.  Hampshire,  1  M.  &  W. 
365. 
And  see  Bxi.i'  of  Exchange. 

TOL.  XVI.  O 


1@4  Dige$t  of  Cases. 

REPLEVIN. 

1.  If  the  plaintiff  in  replevin  takes  husband  after  pkint  and  before  the  re- 
moval x>f  it  by  re.  fa,  h,  the  defendant  may  plead  tbet  fact  in  abatements 
though  he  himself  sued  out  the  re.  fa,  lo.  (6  T.  R.  ^65,)-^HoUk  r. 
Jr^r,  2  Bing.N.C.  719. 

2*  In  an  action  on  the  case  against  the  sheriff  for  taking  insufficient  pledges 
in  ref^evin,  the  proper  measure  oi  damages js  the  penalty  of  the  bond, 
▼iz.  double  tlie  value  of  the  goods  distrained.  (9  H.  Bl.  547;  1  Taunt. 
2iB.)^Ball  V.  Goodrickey  2  Scott,  S63. 

RESCISSION  OF  CONTRACT. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  that  the  goods  vfere  9M 
and  delivered  upon  a  certain  contract,  and  that  afterwards  it  was  agreidd 
between  the  plaintiff  and  defendant,  that  the  contract  should  be  wholly 
rescij^ded  and  annulled.  Held  bad  on  f^e^em^  demwtet,-^  Edm^rds  w, 
Chpman,  1  M.  ft  W.  2St ;  4  D,  P.  C.  732, 

SCIRE  FACIAS. 

1.  (Pleading  in,)  A  defendant  cannot  plead  toaicLyii.  on  a  Judgment 
any  matter  which  he  might  have  pleaded  to  the  original  action.  And 
where,  to  a  set.  fa,  on  a  judgment,  the  defendant  pleaded  the  bankruptcy 

,  of  the  plaintiff,  but  it  did  not  appear  distinctly  and  affirmatively  that  the 
bankruptcy  had  occurred  since  the  judgment  in  the  original  action,  tlie 
plea  was  held  bad  on  special  demurrer.  (2  Saund.  72;  1  Qomp,  TTf ; 
16  East,  652  )— Bryw  v.  Haj/ward,  5  N.  &  M.  613. 

2.  (To  revive  judgment  J  affidavit  for.)  The  affidavit  on  which  to  ground  a 
action  for  a  scire  facias  to  revive  a  judgment,  ought  either  to  be  made  by 
the  plaintiff  himself,  or  by  some  person  who  was  his  attorney  at  the 
time  of  the  judgment. — Duke  of  Norfolk  v.  Leicester,  1  M.  &  W.  204  j 
1  Tyr.  & G.  249 ;  4  D.  P.  C.  746. 

SEQUESTRATION. 

1.  (Service  of  monition.)  Where  the  incumbent  of  a  benefice  c^tnnot  be 
found,  service  of  a  monition,  by  leaving  it  at  the  parsonage  house,  is  suf- 
ficient, although  the  incumbent  does  not  habitually  reside  there.  (57  G, 
S,  c.  99,  ss.  26,  74,  75.)— Green  v.  Cohden,  2  Bing.  N,  C.  027. 

2.  To  a  writ  of  capias  utlagatum  the  sheriff  return^,  that  the  defendant 
had  no  goods  nor  any  lay  fee  within  his  bailiwick,  but  that  he  was  a 
beneficed  clergyman,  not  stating  the  name  or  situation  of  the  benefice, 
The  Court  refused  a  writ  of  sequestration,  but  suggested  a  motion  for  a 
rule  calling  op  the  sheriff  to  amend  his  return. — Rejc  v.  Povell,  1  M.  & 
W.  321. 

SET-OFF. 

1.  (Must  be  pleaded,)  A  defendant  is  not  entitled  to  give  evidence  of  a 
set-off  under  a  notice  of  set-off  delivered  with  the  plea  of  nunqtiam^  i»ds* 
bitaius,  since  the  rules  of  Hilary  Term,  4  W.4;  and  the  judges  were  not 
restrained  by  the  proviso  in  the  3  &  4  W.  4;  c.  42,  s.  1,  from  making  the 
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Tale  of  Hilary  Term  4  W.  4,  requiriiig  tkOyinall  cases,  a  set-off  shaU 
be  pleaded.— GroAoa  r.  Faring  1  M.  &  W.  395. 

€.  iia  aetioa  and  all  maitteis  in  diierenoe  bclwceo  tke  parties  were  referred 
lo  aibitratioii.  The  artntntor  awarded,  tint  die  phintiff  had  bo  cause 
of  action  in  the  saity  and  directed  him  to  paj  lo  the  drirndant  die  oasts 
of  the  actioo.  He  liirtfaer  awarded,  that  fht  defeadant  ahoold  pay  the 
plaintiff  a  certaia  som  in  respect  of  a  daim  nncoanccted  widi  the  actioo. 
On  application  to  set  off  the  sum  awarded  to  the  plaintiff  against  the  de- 
fendant's costs  of  the  action :  Held,  that  this  could  only  be  done  sabject 
to  the  lien  of  the  defendant's  attorney  for  his  costs.— CWiSe  ▼.  Smart,  1 
Tyr.  &  G.  475 ;  4  D.  P.  C.  760. 

And  see  PLEAmRc,  1, 15. 

SHERIFF. 

1 .  (Attachment — Render  efier  exptwrntm  of  body  rule,)  A  reader  by  the 
sherifi^  after  the  expiration  of  the  body  role,  although  no  bail  hare  justi- 
fied, entitles  the  sheriff  to  haTe  an  attachment  against  him  set  aside  on 
payment  of  costs. — Rex  t.  Sheriff  of  Middlesex,  in  Hammomd  t.  Bean,  1 
M.  &  W.  182 ;  4  D.  P.  C.  765.  (See  Bex  t.  Sheriff  ^  Surrey,  in  Stam- 
ford y.  Berry,  4  D.  P.  C.  765,  note.) 

2.  (Retumiagfi.  fa, —  What  officer  is  plamtiff's  agent.)  The  mere  circum- 
stance of  a  plaintiff's  requesting  the  sheriff  lo  direct  his  warrant  to  a  par- 
ticular officer,  does  not  constitute  the  officer  a  special  bailiff,  so  as  to 
make  him  the  plaintiff's  agent 

The  fact  of  a  compromise  between  the  parties,  or  of  a  claim  for  rent 
by  the  landlord,  does  not  relieve  the  sheriff  from  the  necessity  of  making 
a  return  to  njLfo^-^Balwu  t.  Meggat,  4  D.  P.  C.  557. 

3.  {Sale  under  Ji,fo,  when  restrained.)  The  Court  will  not  inteHere  to  re- 
strain a  sheriff  from  selling  goods  taken  under  nji.fo.,  on  an  offer  of  in- 
demnity by  a  third  person  claiming  the  goods. — Harrison  ▼•  Forsier,  4 
D.  P.  C.  558. 

4.  (Attachment  again$t,  when  to  stand  as  security,)  Where  the  arrest  was 
on  the  5th  January,  bail  was  put  in  on  the  12th,  and  the  body  rule  ex- 
pired on  the  20th,  an  attachment  obtained  in  Hilary  term  was  set  aside 
without  its  standing  as  a  security,  as  the  plaintiff  had  not  been  prevented 
from  entering  his  cause  for  trial  in  the  term  next  after  the  return  of  the 
writ.— 12ejr  v.  Sheriff  of  Middlesex,  in  Disney  t.  Anthony,  4  D.  P.  C.  765. 

And  see  Bail,  4 ;  Replevin,  2. 

SLANDER. 

A  declaration  for  words, ''  that  the  plaintiff  had  set  fire  to  his  own  barley^ 
stack,"  averred  that  the  stack  was  insured,  and  was  burnt  without  his  ^ 
own  default,  and  that  -the  defendant  spoke  the  words  of  and  concerning 
the  plaintiff  and  the  fire.    SembU,  that  such  count  is  bad.    (4  N.  &  M. 
BU.)—West  y.  Smith,  4  D.  P.  C.  705. 

SLANDER  OF  TTTLE. 

{Declaration  in.)  A  dedaration  for  words  imputing  that  tulips  of  the 
pUintiff,  about  to  be  sold  by  auction,  were  stolen  property,  whereby  p«r- 

o2 
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chasers  were  deterred  from  bidding,  and  the  sale  was  defeated,  was  held 
bad  in  arrest  of  judgment,  for  not  setting  out  the  wwds  verbatim. 

The  declaration,  having  stated  that  the  tulips  were  i^xHxt  to  be  sold  by- 
auction,  alleged  that  the  defendant  asserted  and  represented  tliat  the  iaid 
tulips  were  stolen  property:  Held,  that  this  was  sufficient^  without  stating 
that  he  spoke  the  words  of  and  concerning  the  said  tulips,  the  property 
of  the  plaintiff.— Ga/so/c  v.  Mathers,  1  M.  &  W.  495. 

STAMP. 

1 .  {Agreement,)  A  paper  in  these  terras :  — "  Memorandum,  I,  J.  R.  consent 
to  take  105.  per  month  from  W.  fl.  in  discharge  of  a  sum  of  32/.  the  said 
W.  H.  intends  giving  him,  and  upon  the  said  sum  being  paid,  he  engages 
giving  a  receipt  in  full  of  all  demands,"  signed  by  J.  R.  and  dated,  was 
held  to  require  a  stamp,  as  an  agreement  the  matter  whereof  was  of  the 
value  of  QOL—Remon  v.  Hayward,  2  Ad.  &  Ell.  666. 

2.  Notice  being  given  to  the  plaintiff  of  a  call  on  certain  mining  shares 
which  he  had  transferred  to  the  defendant,  his  attorney  wrote  to  the  de- 
fendant's attorney  to  inquire  whether  the  defendant  was  desirous  of 
avoiding  a  forfeiture  of  the  shares  by  authorizing  the  plaintiff  to  pay  the 
amount  of  the  call.  The  defendant's  attorney  wrote  in  reply,  authorizing 
the  plaintiff  to  pay  the  call :  Held,  that  these  letters  were  not  a  contract, 
or  evidence  of  a  contract,  and  did  not  require  a  stamp. —  Parker  y. 
Dubois,  1  M.  &  W.  30  J  1  Tyr.  &  G.  243. 

And  see  Bond,  t ;  Eviuence,  4;  Lease,  1. 

STOCKJOBBING  ACT. 

Gambling  in  foreign  funds  is  not  within  the  prohibition  of  the  stockjobbing 

act,  7  G.  9.  c.  8.     (4  Campb.  42 ;  3  Stark.  158  ;  Chil.  Stat.  1022,  n.; 

Ry.  &  M.  386 ;  7  T.  R.  630 ;  1  Stark.  .496.)— PTe//^  v.  Portery  2  Bing. 

N.  C.  722  ;  Oakley  v.  Rigby,  ib.  732. 

STOPPAGE  IN  TRANSITU. 

i.  {Lien  of  unpaid  vendor.)  The  unpaid  vendor  of  goods  remaining  iA 
his  own  warehouse,  rent  free,  may  stop  in  transitu^  though  he  has 
given  the  vendee  a  delivery  order,  under  which  part  of  the  goods  have 
been  removed.     (14  East,  308 ;  1  Stark.  N.  P.  C.  447.) 

But  such  unpaid  vendor  is  not  the  true  owner  of  the  goods  within  the 
72d  section  of  the  bankrupt  act,  so  as  to  give  an  indefeasible  property 
to  the  assignees  of  the  vendee,  as  goods  in  his  possession,  order,  and 
disposition,  with  the  consent  of  the  true  owner. —  Totonley  v.  Crump% 
5  N.  &  M.  606. 

2.  Where  goods,  consigned  to  A.  in  London,  and  delii'erable  in  the  rirer, 
were  by  his  direction,  he  being  then  insolvent,  landed  on  a  wharf  at 
which  he  had  been  in  the  habit  of  landing  goods,  A.  having  no  pre- 
mises adjoining  the  river,  but  having  a  warehouse  in  the  city;  and  the 
goods  were  stopped  in  transitu  in  the  hands  of  the  wharfinger :  Held,  in 
nn  action  of  trover  for  the  goods  by  the  assignees  of  A.  (who  became 
bankrupt  a  few  days  afterwards)  against  the  wharfingers,  that  the  pro-^ 
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per  quefttion  to  be  left  to  the  jury  was,  whether  the  wharfiogers  received 
the  goods  as  A.'s  agents  to  take  possession  of  them  for  his  own  benefit 
as  owner,  or  as  agents  only  to  forward  them  to  him,  or  to  keep  tliem 
for  the  seller. 

Held  also,  that  directions  given  by  A.  to  an  agent  whom  he  sent  to 
order  the  landing  of  the  goods,  in  which  he  expressed  his  intention  not 
to  receive  them  as  owner,  were  admissible  in  evidence,  though  they 
were  not  communicated  to  the  wharfingers  or  to  the  seller.  (1  Str.  165; 
2  Bos.  &  P.457.)— Jdwici  v.  Griffin,  I  M.  &  W.  20;  1  Tyr.  &  G.  449. 

SUPERANNUATION  ALLOWANCE.     See  Mamdamus, 

SURRENDER. 

{What  is.)  By  agreement  dated  in  May,  to  which  A.  B.  and  C.  were 
parties,  A.  and  B.  agreed  to  sell  by  auction  an  estate  to  which  they 
were  entitled  as  tenants  in  common,  or  in  default  of  such  sale,  that 
such  parts  of  it  as  should  not  be  sold  after  the  1st  of  August,  or  before 
the  1st  September  following,  should  be  divided  into  two  equal  lots  be* 
tween  A.  and  B. ;  and  that  on  such  sale  and  partition,  100/.  should  be 
paid  by  B.  to  C,  the  principal  tenant,  as  a  remuneration  for  his  giving 
up  possession  of  his  farm  iit  Michaelmas;  and  C.  agreed  to  give  up 
possession  accordingly.  No  part  of  the  estate  was  sold  by  the  1st  of 
September,  but  some  portions  were  sold  subsequently,  and  the  re- 
mainder was  divided  between  A.  and  B.,  but  such  division  was  not  com- 
pleted till  the  following  March.  C.  continued  in  possession,  by  the 
desire  of  A.  and  B.,  until  that  time,  and  then  quitted :  Held,  that  the 
agreement  was  not  a  surrender  of  C.'s  term.  (Co.  Litt.  337,  b. ;  Dyer, 
374,  b. ;  12  East,  134 ;  3  B.  &  B.  70.}— Weddall  v.  Capes,  1  M.  &  W. 
50;  1  Tyr.  &  G.  430. 

TENDER. 

The  plaintiff's  attorney,  before  bringing  the  action,  wrote  to  the  defend-^ 
ant  to  say,  that  unless  the  debt,  together  with  his  (the  attorney's)  charge 
for  that  letter,  were  paid  at  his  office  by  the  next  Wednesday,  at  12 
o'clock,  proceedings  would  be  commenced.  On  the  Wednesday,  at  10 
o'clock,  an  agent  of  the  defendant  went  to  the  attorney's  office,  and 
there  saw  a  boy,  to  whom  he  tendered  the  amount  of  the  debt  only. 
The  boy,  after  referring  to  the  letter-book,  refused  to  accept  it  unless 
the  cbsMHe  for  the  letter  were  also  paid.  It  appeared  that  the  writ  was 
issued  at  11  o'clock  that  day  :  Held,  (Parke,  B.  dubitante,)  that  this  was 
a  good  tender. — Kirton  v.  BraUhwaite,  1  M.  &  W.  310. 

TRANSFER  OF  DEBTS. 

Assttmpnt  against  two  defendants,  S.  and  M.,  for  money  had  and  received. 
Flea,  as  to  25/.,  parcel  (kc^  that  on  &c.,  the  defendants  were  carrying 
-on  business  in  partnership,  and  employing  many  servants;  that  while 
they  were  sudi  partners,  the  plaintiff  deposited  with  them,  as  such 
partners,  the  said  sum  of  25/.,  as  a  security  for  his  faithfully  accounting 
for  all  atonies  received  by  him  as  their  servant,  to  be  repaid  to  him  on 

•  quittiag  their  employ ;  that  they  dissolved  partnership,  and  it  was  there- 
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upon  agreed  between  them  that  the  defendant  S.  shoskl  tale  apoft  him- 
self the  payment  of  part  of  the  debts,  and  retain  in  his  emplo)r  certain 
of  the  servants;  and  that  the  defendant  M.  ^Krnld  take  upon  himself 
the  payment  of  other  debts,  and  retain  in  his  employ  others  of  the  ser- 
vants ;  and  that,  in  parsnance  of  soch  agreement.  M.  took  vpon  him- 
self the  payment  of  the  25/.  to  the  plainttfl;  and  retained  the  pkiotiff 
tn  bis  sole  employ;  tliat  the  plaiAtiflF  bad  notice  ol  all  the  premises^  and 
assented  to  such  agreement  and  retainer  by  M.,  and  m  consideration 
thereof  discharged  S.  from  his  promise  as  to  the  29i. 

Replication,  that  M.  did  not  retain  the  plaintiff  in  bis  sok  employ, 
nor  did  the  pfaintifF  assent  to  such  agreement  and  retainer^  or  discbar^ 
the  defendant,  &c.,  and  issue  thereon. 

After  verdict  for  the  defendant  on  this  issue :  Held,  that  the  j^laintiff 
was  entitled  to  judgment  non  obstante  veredicto,  on  the  gronnd  that  no 
contract  was  shown  which  made  M.  solely  liable  to  the  plaintiff.  (5  B. 
&  C.  196  ;  5  B.  &  Ad.  925  ;  4  B.  &  Ad.  ^33.y^Thomas  v.  SkiUHtcer, 
1  M.  &  VV.  124 ;  1  Tyr.  &  G.  290. 

TRESPASS. 

1.  (Issue  in,  when  dUiributable.)  TFespass  for  breaking  and  entering  three 
closes,  describing  them  by  abuttals.  Plea,  that  the  saidcleses  in  whkh  Sfc, 
were  the  closes,  soi^  and  freehold  of  one  T.  L.,  and  jostifying  as  his  ser- 
vants.— Replication^  that  before  the  said:  rimes  when  &c.,  and  before  the 
said  T.  L.  had  any  thing  in  the  said  ck)ses  in  which  &c.,  one  R.  T.  and 
his  wife,  in  right  of  his  said  wife,  one  A.  L.,  and  ene  £.  K.,  were  seised 
in  tlieir  demesne  as  of  fee  of  ami  rn  two  undivided'  third  parts^  ftc,  of 
and  in  the  said  cleses  in  which  &c.,  and  one  A.  R.  was  also  then  seised 
in  her  demesne  as  of  fee  of  and  in  the  other  undividerf  tftirdpart  ef  and 
in  the  said  closes  in  which  &c.  And  the  said  R.  T.  and  M.  bis  wife> 
being  so  seised,  afterwards,  and  before  the  said  T.  L»  bad  any  tbing  in 
the  said  closes  ki  whkh  &c.,  to  wit,  on  &c>,  at  &e.,  a  cectaiii  fine  was 
.  had  and  levied  of,  inter  ulia,  the  parts,  shares,  and^  interest  o€  the  said 
R.  T.  and  M.  his  wife  of  aiHi  m  the  said  closes  in  wb«ek  &c«,  whicb  fine 
was  then  had  and  levied,  inter  aiia,  to  the  use  of  P.  M.  C.  and  bi»  heirs, 
during  the  life  of  the  said  M.  T. ;  by  viirtue  of  which  fine  the  said  P.  M. 
C.  became  seised  in.  his  demesne  as  of  freehold,  for  the  terras  of  the  life 
of  tihe  said  M.,  of  and  in  the  said  parts,  &c.,  of  the  said  R..  T.  and  M. 
his  wife,  of  and  in  the  said  closes  in  which.  &c.  And  the  saidtP.  M.  C, 
A.  L.,  £.  K.,  and  A.  R.,  being  so  seised,  afterwarde,  and  before  the 
said  T.  L.  had  any  thing  in  the  said  closes  in  which  &&,  and  before  the 
said  times  when  &c.,  demised  to  the  plaintiff,  who  thereuponr.  entered 
and  was  possessed  until  the  defendants  wrongfully  broke  and  enlered 
therein,  &c.  Rejoinder,  traversing  the  seisin  of  R.T.  and  M.  bis  wife, 
A.  L.,  £,  K.,  and  A.  R.,  in  the  said  closes  in  which  &c.;  on  which  issue 
was  joined.  At  the  trial  the  plaintiff  proved  a  case  as  to  two  of  the 
closes,  but  offered  no  evidence  as  to  the  third :  Held>  that  the  issue  was 
distributable,  and  that  the  plaintiff  was  entitled  to  a  verdict  as  t«(  the 
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twa  closed  and  ibe  ^cfendaata  as  to  the  tbird. —PAjr/A/fm  v.  Wkitt^  \  M. 
&  W,216;  4D.  P.  C.  715, 

2.  ( When  mamtainable.)  A.,  being  in  the  custody  of  the  Morshel  o€  the 
King's  Bench  prison,  was  brought  up  to  that  Court  upon  an  order  of  ihe 
Courr^  and  charged  with  an  attachment  for  contempt :  upon  which  at- 
tacbmeiTt  he  was  afterwards  detained  in  custody :  Held,  that  trespass 
was  maintainable  against  the  party  who  caused  the  order  to  be  served  oa 
the  Marshal ;  dluentiente  Lord  Abinger,  C.  B.— Bryan/  r.  Clutton^  I  M« 
&  W.  408. 

And  see  Costs,  8. 

VENDOR  AND  PURCHASER. 

(fiy  what  contract  purchaser  bound.)  The  defendant  purchasecf  at  an  auo- 
fion  Certain  leasehofd  premises,  and  signed!  a  memorantfum  of  the  pur- 
chase on  the  back  of  a  paper  which  contained  the  particulars  of  the 
premises,  the  ntime  of  the  owner,  and  the  conditions  of  sale :  Held, 
that  the  defendant  was  bound,  afthough  it  was  not  signed  by  the  vendor. 
—(1  Sell.  &Lef.  15;  2  BaJl  &  B.  58;  2  Jdc.  &  W.  438;  2  Eq.  Cas. 
Ab.  33,'  2  Ball  &  B.  370;  2  Ves.  &  B.  192;  2  Taunt.  33;  3  Taunt. 
1^^.) — taythoarp  r.  "Bryant,  2  Bing.  N.  C.  735. 

WARRANT  OF  ATTORNEY. 

1.  {EmXtrmg  wp  judgmtui  in  eit$e  9f  iiuohene^  emstnutiam^qf.)  A  sti- 
pttlaliOR  thai  jftdgyoent  shall  nol  be  entered  up  en  a  warrant  of  attorney 
before  a  certain  day,  unless  the  conuser  shall  ia  the  Mean  liioe  have 
become  bankrupt  or  insolvent^  does  aot  oust  the  conasee  from  the  right 
to  enter  up  judgment  before  the  day  specified,  if  tlie  conusor  be  m  in" 
tdvent  circumstances,  thougli  he  may  not  have  taken  the  beaefit  of  the 
insolvent  debtors'  act.  ( 1  M.  &  Sel.  354 ;.  2  G.  &  J.  4^ ;  2  C.  M.  &  R. 
617  ;y^Biddlecomhe  v.  Bond^  5  N.  &  M.  621. 

2.  {Given  by  infant — Froof  of  nrfanejf,)  The  Court  refused  to  set  aside 
a  warrant  of  attorney,  dated  the  1st  of  August,  1835,  on  the  affidavit 
of  the  defendant,  that  when  he  gave  it  **  he  was  an  infant  of  the  age  of 
tiHiMy  years  dr  tlii^realMiMs,''  together  with  proof  of  his  regrsrer  of 
biiptisin^  dMed ia  Sepcember,  \Z\&.^WtaP9er  v.  St<^es,  1  M.  &r  W.  203; 
4  D.  P.  e.  724. 

3.  {AjffUkrtit  of  attesting  witness,)  The  affidavit  of  the  attesting  witness  to 
a  warrant  of  attorney  cannot  be  dispensed  with  merely  on  the  ground  of 
fewiltnes?.— 0»«n  ^.  Hotfes,  4  D.  P.  C.  572. 

4.  (Entering  up  judgment.)  Judgment  may  be  signed  on  an  old  warrant 
of  attorney,  though  an  office  copy  only  of  the  afl&db^itof  its  due  eze* 
cation  is  produced.— ITei^  v.  Webb,  4  D.  P.  C.  599. 

5w  (Arnie-^AJi^ffii,)  It  ie  sufficient  for  such  purpose,  if  t^  afikRivit 
states  that  the  defendant "  was  seen  alive  within  tea  dm^^'^-^Kreit  v.  Joy, 
4P.  P.  C  660.  It  is  not  sufficient  if  the  affidavit  states  that  he  was 
ieen^'M  must  be  seen  alive.-^Chell  v.  Oldfield,  4  D.  P.  C,  629. 
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6.  {Same.)  It  is  siirfficient  proof  of  the  defendant's  lieing  alive,  that  a 
letter,  in  his  hand-writing,  has  been  received  from  him.-— Grniy  ▼. 
Wil^rs;  4  D.  P.  C.  636. 

WAY. 

{User  of-^Plcadihgs,)  TrcspsL3sgu.cl.fr,  Plea,  a  right  of  way  used  for 
forty  years  by  the  occupiers  of  tlie  defendant's  farm,  as  of  right,  and 
without  interruption.  Replication,  traversing  the  user  as  of  right: 
Held,  that  under  this  issue  the  plaintiff  might  give  in  evidence  that  die 
way  had  been  used  by  leave  and  license  only.  (1  C,  M.  &  R.  21 1,  614.) 
•^Beaslej/  v.  Clarke,  2  Bing.  N.  C.  705. 

WITNESS. 

1.  {Commmhnjbr  exammatkm  of  abroad.)  Where  an  affidavit  in  support 
of  an  appUcadoQ  for  a  commission  to  examine  witnesses  abroad,  stated 
that  the  facts  alleged  in  the  pleadings  took  place  in  the  presence  of  tlie 
witnesses,  that  they  were  resident  abroad,  and  that  their  evidence  was 
material  and  necessary:  Held  sufficient;  and  that  the  affidavit  need 
not  state  that  the  evidence  was  admissible,  or  that  the  application  was 
bondjide,  and  not  for  delay;  and  also  that  no  affidavit  of  merits  was  ne- 
cessary. And  the  Court,  in  granting  such  application,  will  not  impose 
terms  on  the  party  applying.— Brtc/</e/^  v.  Gilmore,  1  M.  &  W.  55; 
1  Tyr.  &  G.  369.  The  affidavit  must  either  specify  the  witnesses'  names, 
or  in  some  way  describe  them.— Gunner  v.  M^Tear,  1  M.  &  W.  201  ; 
1  Tyr.  &  G.  245;  4  D.  P.  C.  722. 

2.  {Incompetency  from  interest.)  In  support  of  a  plea  of  payment,  the 
defendant  proved  payment  of  11/.  to  H.,  the  plaintiff's  attorney,  on  the 
plaintiff's  account.  In  answer  to  this,  the  plaintiff  tendered  H.  as  a  wit- 
ness to  prove  that  the  defendant  afterwards  called  on  him  and  got  the 
money  back  again  :  Held,  that  H.  was  a  competent  witness  for  that  pur- 
pose.— Bowers  v.  Evans,  1  M.  &  W.  214. 

WRIT  OF  RIGHT. 

The  tenant  being  unable  to  discover  who  the  demandant  was,  obtained  a 
judge's  order,  directing  the  demandant's  attorney  to  deliver  to  the  te- 
nant's attorney,  within  four  days,  his  client's  true  name  and  address. 
The  Court  refused  to  allow  the  tenant  to  sign  judgment  of  nonpros,  for 
disobedience  of  this  order.  The  proper  course  would  be,  to  make  the 
order  a  rule  of  Court,  and  apply  for  an  attachment  against  the  attorney. 
— Dumsday  v.  Hughes  2  Scott,  377. 

WRIT  OF  TRIAL. 

1.  Judgment  as  in  case  of  a  nonsuit  cannot  be  obtained  in  a  cause  which 
has  been  once  tried,  though  the  trial  was  before  the  sheriff.  The  de* 
fendant  should  prove  to  discharge  the  writ  of  trial,  and  then  take  the 
cause  down  by  proviso.— Dog^  v.  Day,  1  M.  &  W.  39;  1  Tyr.  &  G. 
314;  4D.  P.  C.740. 

2i  If  the  sum  indorsed  on  the  Writ  of*  summons  exceeds  30/.^  the  Court, 
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on  motion  at  the  instance  of  the  plaintiff,  will  aonend  the  indonement 
by  substituting  a  less  sum,  being  the  amount  due  on  tlie  balanoa^  so  as 
to  obtain  a  writ  of  trial^Fordihmn  v.  Round,  4  D.  P.  C.  <5ilt 

1.  It  is  uo  ground  of  objection  to  an  issue  being  tried  beHre  the  sheriffy 
that  the  defendant  will  endeavour  to  avail  himself  of  the  provisions  of 
a  court  of  requests  act  as  to  the  costs.  (3  D.  P.  C.  808.)— Crouf  v« 
Harrk,  4  D.  P.  C.  617.    And  see  Shaw  v.  Oates,  Ufid.  790. 

',  {Coaclusiveneii  of  date  in  vfrit,)  The  date  of  the  writ  of  summons  in  a 
writ  of  trial  is  conclusive,  and  no  evidence  can  be  given  at  the  trial  to 
show  that  the  writ  issued  at  another  time.  But  where  a  wrong  date  hat 
been  inserted,  the  Court  will  set  aside  the  trial,  and  allow  the  writ  to 
be  amended.— IFA^^s  v.  MmUey,  1  M.  &  W.  432. 


(    202    ) 


EQUITY. 


[Containiog;  2  Clark  &  Finnelly,  Parts  2  and  3;   3  Mylne  &  Keen,  Part  2  > 
Mjlne  &  Craig,  Part  1 ;  and  1  Yoange  &  Collyer,  PaiU  3  and  4.] 


ADVOWSON. 

The  Commissioners  of  Woods  and  Forests,  having  had  power,  under  the 
Stat.  57  G.  3,  c.  97,  to  make  sale  of  any  "  royalties,  honours,  hundreds, 
manors,  lordships  or  franchises,  or  any  rights,  members,  or  appurtenances 
thereof,"  belonging  to  the  Crown,  within  the  ordering  and  survey  of  the 
Exchequer  in  England,  contracted  for  the  sale  of  the  Crown  manor  of 
Eckington,  and  all  courts  baron,  courts  leet,  and  all  fines,  reliefs,  rents, 
profits,  waifs,  strays,  deodands,  and  all  other  rights,  members,  emolu- 
ments and  appurtenances  thereunto  belonging:  Held,  that  the  advpwson 
of  Eckingtob,  which  was  appendant  to  the  manor,  was  not  included  in 
the  contract.  (Stat.  17  Edw.  2,  c.  \5.)—Att.  Gen.  v.  SUwelly  Y.  &  C. 
559. 

AGREEMENT. 

The  Court  refused  to  sanction  an  agreement  between  the  parties,  that  an 
objection  for  want  of  a  proper  stamp  should  be  waived;  and  ordered 
that  no  decree  should  be  drawn  up  until  the  instruiient,  duly  stamped, 
was  produced  to  the  registrar. — Owen  v.  Thomasy  M.  &  K.  353. 

ALIEN. 

1.  Where  an  alien,  resident  in  England,  purchased  freehold  and  leasehold 
lands,  and  afterwards  obtained  letters  of  denization,  which  in  terms  con- 
ferred upon  him  not  only  the  power  of  acquiring  lands  in  future,  but  of 
retaining  and  enjoying  all  lands  which  he  had  theretofore  acquired :  Held, 
that  he  had  power  to  devise  these  lands.  (Anon.  Golds.  29,  pi.  4.) — 
Fourdrin  v.  Gowdey,  M.  &;  K.  383. 

2.  A  testator  directed  all  his  property  to  be  sold  and  converted  into  money, 
and,  after  charging  this  mixed  fund  with  his  debts  and  legacies,  gave  the 
residue  to  aliens  resident  abroad,  one  of  whom  was  his  heir  at  law: 
Held,  that  the  interest  in  land  and  personal  estate  must  be  valued,  and 
bear  their  proportions  of  the  debts  and  legacies;  and  that  the  residue  of 
the  interest  in  land  belonged  to  the  Crown,  and  that  of  the  personal  estate 
to  the  legatees.    S,  C. 

AWARD. 

1.  (Jurisdiction,)  One  of  the  terms  of  an  agreement  to  refer  disputes  to 
arbitration,  was  that  the  submission  might  be  made  a  rule  of  a  court  of  law 
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at  the  optk>a  of  either  party.  A  bill  having  been  filed  to  get  aside  the 
awards  it  appievedy  bj  the  answer  of  the  defendant,  that  the  submission 
had  been  made  a  rule  of  the  Court  of  King's  Bench  by  the  defendant, 
subsequently  to  the  filing  of  the  bill ;  the  common  injunction  which  bad 
been  obtained  by  the  plaintiff  was,  upon  appeal,  dissolved,  the  Lord 
Chancellor  holding,  that  the  Court  of  Chancery  had  no  jurisdiction  to 
relieve  against  the  award.  (Grimmett  v.  Banister,  14  Ves.  530.) — Nichols 
Y.Eoe,  M.  &  K.  431. 
2.  {Rule  ^  Courtly  The  Court  will  not  order  the  payment  of  a  fimd  in 
Court,  to  which  petitioiaers  are  declared  to  be  entitled  by  an  award  made 
under  an  order  of  reference,  until  the  award  has  been  made  a  rule  of 
Court.— Sfl/»io?i  v.  Osborn,  M.  &  K.  4^9. 

CHARITY. 

1.  (Heir—Resuliing  trust,)  The  heir  is  excluded  from  the  benefit,  by  way 
of  resulting  trust,  of  the  increased  rent  oi  an  estate  devised  to  a  eharity, 
if  in  express  terms  the  whole  profits  of  the  estate  are  devised  to  chantable 
uses,  or  if  the  charitable  uses  mentioned  in  the  will  exhaust  the  whole 
actual  rent  at  the  time  of  the  devise.  (Att.  Gdti.  v.  Touna,  2  Ves.  jun.  1, 
and  4  Bro.  C.  C.  103;  Alt.  Gen.  v.  Sparkes,  Amb.  201,)—Ait.  Gen.  r. 

t.  (Trusite.)  Where  a  testator  gave  a  legacy  for  charitable  purposes  to  .be 
exectited  in  a  foreign  country,  and  named,  as  one  of  the  trustees  of  the 
charity,  an  officer  created  by  act  of  parliament,  describing  him  by  his 
oflker  and  the  act  of  parliament  was  repealed,  and  the  office  abolished ; 
the  Court  referred  it  to  the  Master  to  approve  of  a  proper  person  to  be  a 
trustee  in  his  stead.  (Att.  Gen.  v.  Lepine,  19  Ves.  309 ;  2  Swan.  1!81 ; 
Imerf  v.  Hiil,  2  Buss.  n^.}—AH.  Gen.  v.  Siepkims,  M.  &  K.  347. 

3».  {N^ke  of  trust,)  Length  of  possession  wrl)  not  prevail  against  charitable 
ivuBlSy  wlkere  the  land  was  pufehased  with  notice  of  the  trusts.— -^I^^  Gen. 
V.  Ckrkl*^  Hospiialy  M.  h  K.  344. 

4.  {Bequest — Cy  prh.)  A  testator,  after  reciting  his  intention,  if  he  reco- 
vered his  health,  to  contract  with  the  Governors  of  Christ's  Hospital  fyt 
the  pi»rehtte  o£  a  presentation  of  a  boy  to  that  charity,  the  son  of  a  free- 
maft  o€  tiie  borough  of  H.^  by  tlie  mayor  and  aldermen  of  the  borough, 
de^ed  thait  if  fhe  money  asisiog  from  his  residxtary  personal  estate  should 
be  »iffieieii4  for  tiie  pttrpose,  the  contract  diould  be  made.  The  contract 
havii^  faikd,  in  consequence  of  the  Governors  demanding  a  price  ex- 
ccsediog  Ae  amos^nt  of  the  testator's  residuary  personal  estate:  Held,  that 
the  testator's  intent  ceuM  sot  be  executed  ey  prhy  and  that  the  bequest 
was  void*  (Att.  Gen.  v.  Boultbee,  2  Ves.  jun.  380 ;  Chapman  v.  Brown^ 
6  Ves.  404.)— CAerry  v.  Mott,  M.  &  C.  123. 

COTYHOLD&. 

^  The  suvreadieree  of  a  copyhold  is  an.  assignee  of  a  reversion  within  the 
statute  of  33  He&..8y  c»34,  and  may  maintain  an  action  of  covenant  upon 
ft  lease,  madle  b^  his  sureaideror  (Glsrver  v.  Cope,  4  Mod.  80);  and  the 
defendant,  in  such  action,  cannot  protect  himself  by  alleging  ihe  invaltdity 
of  the  leasen—Whitlon  v.  Peacock,  M.  &  K.  325. 
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S.  The  lord  of  a  manor  is  barred,  by  the  Statute  of  Umttations,  from 
.    entering  for  a  forfeiture  after  twenty  years.     (Doe  ?•  Hillier,  8  T.  R. 
163.)    5.  C. 

CORPORATION. 

A  court  of  equity  will  not  compel  a  corporation  to  execute  a  legal  assurance 
'  of  corporate  property  in  pursuance  of  a  contract  not  under  seal,  unless 
valuable  consideration  for  the  contract  be  proved,  or  evidence  be  given 
of  acts  done  or  omitted  by  the  contracting  party,  on  the  faith  of  the  ex- 
pressed legal  assurance.  (Taylor  v.  Dulwich  College,  1  P.  W.  656.)— 
Wilmot  v.  Corporation  of  CoverUryy  Y.  &  C.  510. 

CROWN  LANDS. 

Under  the  statutes  57  G.  3,  c.  97,  and  10  G.  4,  c.  50,  the  issuing  of  a 
special  warrant  from  the  Treasury  to  the  Commissioners  of  Woods  and 
Forests,  is  not  a  condition  precedent  to  the  making  of  any  contract  be- 
tween the  Commissioners  and  the  purchasers  of  Crown  lands;  it  is  suf- 
ficient, if  a  special  warrant  be  obtained  before  certificates  of  sale  are 
granted  to  the  purchaser.— il^*.  Gen.  v.  Sitwelly  Y.  &  C.  559. 

DISTRINGAS. 

A  party,  who  had  purchased  a  reversionary  share  in  certain  stock,  caused  a 
distringat  to  be  laid  upon  it,  and  afterwards  filed  a  bill  in  Chancery  to 
have  his  interest  in  the  stock  ascertained,  alleging  conflicting  claims; 
the  distringas,  not  having  been  followed  by  any  suit  in  the  Court  of  Ex- 
chequer, was  discharged  with  costs. — Argent  v.  The  Bank  of  England, 
Y.  &  C.  557. 

EVIDENCE. 

Upon  a  bill  filed  for  payment  of  an  annuity,  the  circumstances  under  which 
the  annuity  deed  was  executed  being  disputed  by  the  parties,  the  plaintiff 
was  not  allowed  to  prove  the  deed  vivd  voce  as  an  exhibit,  but  leave  was 
given  him  to  file  interrogatories  for  that  purpose* — Maber  v.  Hobb»,  Y.  & 
C.  585. 

EXECUTORS, 

1.  (Security.)  A.  &  B.  executors,  being  empowered  to  leod  money  on 
government  real  or  personal  security,  A.  lent  part  of  the  fund  to  B.  and 
his  partner  in  trade  upon  mortgage.  The  mortgagors  became  bankrupt 
twenty  years  afterwards,  when  the  mor^^aged  property,  which  consisted, 
in  part,  of  a  wind -mill,  a  water-mill,  and  a  house  in  a  town,  being  sold, 
produced  considerably  less  than  the  sum  advanced.  A.  and  B.  were  held 
lia}^  for  the  deficiency.— iSftcA^ney  v.  Siswell,  M.  &  C.  8. 

3.  (Injunction,)  The  institution  of  a  suit  in  the  Ecclesiastical  Court,  for 
the  purpose  of  recalling  probate,  is  not  a  ground  tjpon  which  alone  this 
Court  will  interfere  to  restrain  the  executor  from  receiving  the  assets ; 
otherwise  where  the  executor  had  agreed,  through  his  proctor,  that  the 
validity  of  the  will  should  be  tried  in  the  suit  to  recall  probate,  there 
being  then  a  sufficient  lis  pendent  to  justify  a  court  of  equity  in  interfering. 
^Watkms  v.  Brent,  M.  &  C.  97. 
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3;  (Di9creiidni)  Where  an  executor  allowed  part  of  a  testator's  assets  to 
remain  invested  in  Mexican  bonds  for  a  year  and  seven  months  after  the 
testator's  death,  and  eventually  sold  the  bonds  at  a  lower  price  than 
might  have  been  obtained  by  a  sale  at  an  earlier  period,  but  nevertheless 
appeared  to  have  acted  throughout  with  diligence  and  good  faith :  Held, 
that  the  executor  was  entitled  to  exercise  a  discretion,  and  was  not  liable 
for  the  loss.— BtMT^on  v.  Buxton,  M.  Sc  C.  80. 

FOREIGN  JUDGMENT. 

A  foreign  judgment  being  equally  conclusive  against  the  debtor  as  an 
English  judgment,  (Martin  v.  Nicholls,  3  Sim.  458,)  may  be  set  aside  in 
equity  for  fraud.  Therefore,  where  a  bill  was  brought  against  a  banker 
by  his  customer  for  an  account,  and  for  an  injunction  to  restrain  an  ac- 
tion on  a  foreign  judgment  obtained  by  the  banker  from  the  customer  in 
respect  of  their  mutual  dealings,  and  it  appeared  by  specific  allegations 
in  the  bill,  that,  notwithstanding  the  judgment,  the  balance  of  accounts 
was  in  ^sivour  of  the  customer :  Held,  that  the  banker  was  obliged  to 
answer.— Bowfc*  v,  Orr,  Y.  &  C.  464. 

GUARDIAN. 

Where  a  person  is  appointed  guardian  under  a  will  not  duly  executed  for 
that  purpose,  the  Court  will  appoint  him  without  a  reference.  (Chatteris 
V.Young,  1  J.  &  W.  m.)-'HaUv.  Storer,  Y.  &  C.  536. 

HUSBAND  AND  WIFE. 

1.  (Coi/f.)  Where  husband  and  wife,  whe  were  living  apart,  had  put  in 
separate  answers  and  appeared  by  different  solicitors,  separate  costs  were 
allowed.-— Barry  v.  Woodham,  Y.  &  C.  538. 

2.  (Separate  estate:)  Where  a  married  woman,  having  separate  estate  ftnd 
living  apart  from  her  husband,  employed  a  solicitor  in  various  trans- 
actions, and  promised  by  letters  to  pay  him,  but  without  referring  to  her 
separ&te  estate :  it  was  held,  that  her  separate  estate  was  liable  for  the 
solicitor's  bill.  (Kenge  v.  Delavall,  1  Vern.  326 ;  Dllia  v.  Airey,  1  Ves. 
jun.  277.)— Mfirray  v.  Barlee,  M.  &  K.  209. 

3.  {Wife^s  revenwnaty  iuterett.)  J.  £.  gave  his  residuary  estate  to  trustees, 
upon  trust  to  invest  the  proceeds,  and  pay  the  profits,  dividends  or  in- 
terest thereof,  to  the  separate  use  of  his  daughter  for  life,  exclusive  of  any 
Imsband  she  might  marry,  without  power  of  anticipation^  but  with  a  power 
to  appoint  |he  capital  of  the  fund,  such  appointment  to  take  effect  only 
£rom  and  afler  her  decease^  The  daughter  afterwards  married,  no  lettle- 
mest  being  made,  and  joined  with  her  husband  in  petitioning  to  l^ope  the 
fund  transferred  to  him  absolutely,  offering,  at  the  same  time,  to  exei^te 
any  appointment  which  the  Court  might  think  proper  for  that  purpose, 
but  the  Court  refusisd  to  make  any  order,  the  husband  being  unable  to 
dispose  of  the  wife's  reversionary  interest  in  case  she  survived.  (Purdew 
V.  Jackson,  1  Russ.  1.)— S<i/fc  v.  Eoeritt,  M.  &  C.  37* 

4.  {Agreement  by  Wife,)  A  married  woman,  with  the  concurrence  and  in 
the  presence  of  her  husband,  signed  an  agreement  in  writing  to  grant  a 
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lease.  At  the  date  of  the  agreement  it  was  belkred  by  alt  pasties  dhat 
she  was  entitied  to  two-thirds  of  the  property  for  her  separale  use,  and 
that  th«  4emaining  one-third  belonged  to  her  brother  in  India,  whose  con- 
currence it  was  represented  that  she  could  procure.  It  was  soon  after- 
wards discovered,  that  the  wife  was  entitled  to  one-fourth  only  for  her 
separate  use,  that  to  another  fourtii  she  was  entitled  absolutely ;  that 
•  another  fourth  had  belonged  to  a  deceased  sister  of  the  wife ;  and  ^at 
the  remaining  fourth  belonged  to  her  brother  in  India*  The  fourth  which 
had  belonged  to  the  sister,  was  purchased  by  the  husband  soon  after  the 
state  of  the  title  was  discovered.  Upon  a  bill  for  specific  perforauuice 
against  husband  and  wife :  Held,  that  the  Court  has  no  power  against  a 
feme  covert,  in  personam;  (Francis  v.  Wigzell,  1  Max.  258,*)  and  that 
there  was  no  agreement  binding  on  the  husband. — A^lisU  v.  A$hUm, 
W,  &  C.  105. 
5.  (^Reduction  into  poisession,)  A  married  woman  being  entitled  under  a 
will  to  stock  and  to  cash;  forming  pu-t  of  a  residuCt  her  busbaQd  wmte 
to  one  of  the  executors,  requesting  tliat  the  stock  shoiiid  he  transfened 
into  the  names  of  certain  trustees  for  the  wife's  separate  use,  and  that  the 
cash  should  be  paid  to  himself.  This  was  done.  The  husband  employed 
part  of  the  cash  in  increasing  the  amount  of  the  stock.  He  afterwards 
became  bankrupt,  and  died  :  Held,  that  the  stock  was  not  reduced  into 
possession  by  the  husband;  and  therefore  the  wife  took  the  original 
amount, — the  assignees  the  increase.  (Wall  v.  TomlinsoD,  16  Ves.  413.) 
R^fland  v.  Smith,  W.  &  C.  58.^ 

INSOLVENT. 

A  conveyance  made  to  a  creditor  for  a  valuable  consideration  sufficiently 
strong  in  itself  to  influence  the  debtor  to  make  it,  is  not  '*  vohmiauf*' 
within  tlie  statute  7  G.  4,  c.  57,  s.  S2,  for  the  relief  of  insolvent  deblorsy 
though  part  of  the  consideration  consists  of  a  pre^^xisttng  debt.  (See 
Arnell  v.  Bean,  8  Bing.  87.)    Margareion  v.  Saxion,  Y,  k  C.  5%S. 

INSURANCE. 

An  insurance  was  ejected  on  goods  on  board  a  ship  consigned  to  Buenos 
Ayres.  Ttie  ship,  with  the  cargo,  was  captured  by  the  Brazilian  govern- 
ment, and  condemned  for  an  attempted  breach  of  blockade.  Notice  of 
the  capture  was  given  by  the  insured  to  the  underwriters,  and  an  ofibr 
was  made  by  the  insured  to  abandon.  Ihe  underwiiters  declined  ^e 
offer  of  abandonment;  and,  after  some  negociation,  it  was  arranged,  that 
on  payment  by  the  underwriters  of  35/.  per  cent,  on  the  sum  insured, 
the  policy  should  be  delivered  up  to  be  cancelled.  Some  years  after- 
wards, in  pursuance  of  a  convention  between  Great  Britain  and  the  Bra- 
zilian government,  the  goods  were  ordered  to  be  restored  to  the  owners, 
and  compensation  made.  On  a  claim  by  the  underwriters  to  part  of  the 
compensation :  Held,  that  their  having  declined  the  offer  of  abandon- 
ment, the  payment  of  the  35/.  per  cent,  was  a  compromise  of  their 
liability,  and  that  their  claim  must  be  disallowed.-^ BrcoAs  v.  M*DQnnell, 
Y.  &  C.  500. 
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IMTBREST. 

lotensl  ifjiat  allowed  on  a  jadgnient  debt,  in  the  master's  ofiiee,  wjien  an 
actkm  at  lavrl^  not  been  brought  fay  the  creditor  on  the  jad^fmeat;  a 
jadgment  dd)t  nottoirrjing  interest  either  at  law  or  in  equity— ^aml  ▼. 

LEASE,  ^'" 

1.  {Agreement  for,)  An  agreement  lor  a  lease  of  a  bouse;^  to  be  granted  by 
the  defendants  to  the  plaintiff',  contained  a  stipulation  that  the  lease  should 
contain  the  usual  covenants  between  landlord  and  tenant,  and  that  the  pre- 
mises should  not  be  converted  into  a  school :  Held^  that  it  was  inuna- 
terjal  whether  the  plaintiff  had  or  had  not  notice  that  the  defendants  de- 
rived their  title  under  a  lease  from  another  person,  because  the  agreement 
amounted  to  representation  on  the  part  of  the  defendants  that  they  were 
at  liberty  to  grant  a  lease  in  conformity  with  the  terms  of  the  agreement. 
— F«»  V.  Corpe,  M.  k  K.  969. 

2.  (Notice  of  covenants.)  A  party  entering  into  an  agreement  for  an 
under-lease,  without  inquiring  into  the  covenants  of  the  original  lease, 
has  constructive  notice  of  all  usual  covenants  in  the  original  lease ;  but 
whether  of  unusual  covenants  quaret — Flight  v.  Barton^  M.  &  K.  382* 

3.  (Same,)  Where  a  party  entered  into  an  agreement  with  a  lessee  for  an 
upderlease,  and  informed  him  of  the  nature  of  the  business  which  he 
meant  to  carry,  on,  and  the  lessee  did  not  apprise  him  that  there  was  a 
covenant  in  the  original  lease  prohibiting  such  business:  Held,  that  the 
silence  of  the  lessee  was  equivalent  to  a  representation  that  there  was  no 
sucb  prohibiting  covenant. — 5.  C. 

4.  (Stime,)  Where  the  original  lease  contained  unusual  covenants,  and  the 
defendant  entered  into  an  agreement  with  the  plainliif  for  an  underlease, 
and  took  possession  of  the  pren^ises ;  no  reference  being  made  to  cove- 
nants in  tlie  agreement,  but  the  defendant's  solicitor  having  had  an  op- 
portunity of  inspecting  the  original  lease :  Held,  that  the  defendant  had 
actual  or  constructive  notice  of  the  covenants,  and  was  bound  to  accept 
a  lease  containing  them.—  Cosser  v.  Collinge,  M.  &  K.  283. 

5«  (Uiual  covenants.)  The  usual  covenants  between  landlord  and  tenant 
dJo  not  extend  to  covenants  in  restraint  of  trade ;  and  a  stipulation  that 

.  the  premises  shall  not  be  {converted  into  a  school  cannot  be  extended  to 
a  restriction  against  the  carrying  on  of  trades,— Kia»  v.  Corpe^  M,  &  K. 

6»  (SHme.)    Where  an  agreement  for  a  lease  contains  no  stipulation  as  to 
covenants,  tlie  party  agreeing  to  take  the  lease  has  a  right  to  a  lease  con- 
taining only  usual  covenants,  and  a  restriction  against  particular  trades, 
not  being  »  usual  covenant,  cannot  be  introduced  intp  the  lease, — Fro- . 
pert  T.  barker,  M.  &  K.  2S0. 

7.  (Rengmah,)    K  lease  was  made  in  1663  of  land  in  Ireland,  together 

with  all  mines  thereon  in  the  disposal  of  the  lessor,  and  all  timber 

•  glowing  therepD;  to  be  disposed  of  by  the  lessee,  he  pknting  trees  in  tlie 
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room  of  them.  To  hold  to  him,  his  executors,  adminiittrators»  and  as- 
signs, for  ninety-eight  years.  The  lease  contained  a  covenant  dial  the 
lessor,  his  heirs,  and  assigns,  should,  upon  request  of  the  lessee,  his  exe- 
cutors, administrators,  and  assigns,  from  time  to  time,  renew  the  said 
lease,  and  perfect  such  other  assurances  as  the  lessee,  his  executors,  ad- 
ministrators and  assigns,  should  reasonable  require  for  strengthening, 
confirming,  and  suremaking  the  demised  premises,  at  such  rents,  and 
under  such  covenants  and  conditions,  as  in  the  said  lease  were  contained. 
Another  covenant  provided  that,  in  case  of  eviction,  or  waste  by  rebellion, 
the  rent  should  cease  and  be  abated.  A  renewal  of  the  lease,  with  all 
the  covenants,  was  executed  in  1739 :  Held,  that  the  covenant  was  not 
for  perpetual  renewal,  but  for  confirming  nd  further  assuring  the  ori^ 
ginal  lease.— Brovn  v.  Ttghe,  C.  &  F.  396. 

LEGACY. 

1.  (Charge  on  specific.)  Where  a  specific  legacy  is  pledged  or  chained  by 
the  testator,  Uie  specific  legatee  is  entitled  to  have  his  legacy  redeemed ; 
and,  if  the  executor  foil  to  perform  that  duty,  the  specific  legatee  is  en- 
titled to  compensation  to  the  amount  of  his  Jegacy  against  the  general 
assets  of  the  testator.  (Swinburne,  pt.  7,  s.  20,)'^Knight  v.  Davis,  M. 
&  K.  358. 

9.  (Specific.)  A  testatrix  after  making  two  specific  bequests  of  sums  in  ibe 
long  annuities,  gave  **  the  residue  of  her  property,  all  she  did  or  might 
possess  in  the  funds,  copy  or  leasehold  estates,  to  her  sisters  dunne  their 
lives ;  at  the  decease  of  both  of  them  to  be  equally  divided,  share  and 
share  alike,  between  her  cousins  A.,  B.  and  C,  or  their  heirs,  share  and 
share  alike.''  The  testatrix'  estate,  afier  satisfying  the  specific  bequests, 
consisted  in  part  of  150/.  per  annum  in  the  long  annuities :  Held,  that 
the  sisters  were  entitled  to  the  interest  on  the  long  annuities  as  a  specific 
bequest— BeMiine  v.  Kennedy,  M.  &  C.  114. 

3.  (Satisfaction,)  W.  G.,  living  in  Jamaica,  gave  by  his  will,  legacies  of 
1000/.  and  1000/.  to  A.,  and  of  500/.  each  to  B.  and  C,  who  also  resided 
there,  and  directed  that  they  should  be  paid  out  of  the  money  due  to  him 
upon  bonds  given  by  the  said  A.  The  testator  afterwards  went  to  Scot- 
land, where  he  died  in  1790.  The  legatees  left  Jamaica  in  the  same 
year.  Probate  of  the  will  was  granted  there  in  1791,  and  the  bond  due 
firom  A.  was  put  in  suit  by  the  executor.  In  1818  the  legacies  given  to 
B.  and  C.  were  purchased  by  A.,  their  near  relative,  for  25/.  each.  In 
1821,  administration,  with  the  will  of  the  testator  annexed,  was,  for  the 
first  time,  taken  out  in  this  country,  and  in  that  year  A.  filed  his  bill, 
claiming  payment  of  these  legacies :  Held,  ^hat  the  legacies  must  be  pre- 
sumed to  have  been  satisfied. — Campbell  v.  Sandford,  C.  &  F.  429. 

4:  (Same.)  A.  under  his  wife's  appointment,  was  entitled  to  her  residuary 
estate,  charged  with  her  pecuniary  legacies,  including  one  to  I.,  and 
another  to  M.,  who  was  a  married  woman,  to  her  separate  use,  inde- 
pendent of  her  husband;  and  it  was  left  to  his  discretion  either  to  pay 
the  charges  in  his  lifetime  or  to  direct  them  to  be  paid  by  his  executors. 
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He  did  not  pay  then!  in  his  lifetime;  but  among  other  legacies  whidi  by 
his  will  he  directed  ois  executors  to  pay,  was  a  sum  of  500/.  to  J.,  and  a 
sum  of  100/.  to  Mil  not  limited. to  her  separate  use:  Held^  that  the 
legacy  to  J.  was  satisned  by  the  500/.:  and  that  the.  100/.  was  in  addition 
to,  and  not  in  satisf^tion  of  the  legacy  to  M.  (Blandy  v.  Widmore,  1 
P.  W.  324.)— Foiird|i?i  v.  Goardey,  M.  &  K.  S83. 

5.  (fii/t  cum  onere.)  The  legatee  of  a  house,  held  by  the  testator  on  a 
lease  at  a  rent  higher  than  it  could  be  let  for  after  his  death,  cannot  re- 
jeet  the  gift  of  the  lea^e  and  retain  an  annuity  under  the  will,  but  must 

^  take  the  benefit  cum  Ohercy  it  being  the  testator^s  intention  that  his  estate 
should  no  longer  be  burdened  with  the  rent  of  the  house. — Talbot  y, 
.   The  Earl  of  Radnor,  M.  &  K.  253. 

6.  {Residuary.)  The  will  of  a  testatrix  consisted  of  many  testamentary 
papers.  In  x>ne  of  them,  a  legacy  of  500/.  was  bequeathed  to  W.  B. 
Upon  another  of  them,  was  indorsed  by  the  testatrix — **  I  think  there 

-  will  be  something  lef^)  after  all  funeral  expenses,  &c.,  to  give  to  W.  B., 
now  at  school^  towards  equippiiig  him  for  any  profession  he  may  hereafter 
be  appointed  to."  Held,  that  the  last  paper  was  clearly  testamentary, 
and  amounted  to  a  plain  intention  that  the  surplus  of  the  estate  should 
go  to  W.  B.—Leighton  v.  Bailie,  M.  &  K.  267. 

7.  {Vetting.)  J.  P.  gave  legacies  of  50/.  each  to  six  grandchildren,  when 
the  youngest  of  them  should  come  of  age,  payable  from  the  produce  of  a 
real  estate  then  to  be  sold ;  and  if  either  of  those  children  should  not  live 
io  come  of  age,  nor  have  an  heir  born  in  wedlock,  he  directed  the  50/.  to 
be  equally  divided  among  the  surviving  children.  £.  H.,  one  of  the  six 
grandchildren,  married  during  her  minority,  and  afterwards  attained  21 ; 
but  before  the  youngest  grandchild  attained  that  age,  she  died  leaving  a 
child  :  Held,  that  as  the  testator  directed  that  the  legacy  of  any  of  the 
grandchildren  dying  under  21  should  vest  in  the  survivors,  ^  ^Wior* 
he  could  not  mean  the  legacy  to  sink  into  the  land,  where  a  graiidchild 
reached  21,  and  died  leaving  a  child  born  in  wedlock :  and  that  the 
legacy  to  E.  H.  was  a  vest^  interest.  (Lowther  v.  Coudon,  2  Atk. 
UT.y-Mutkin  v.  Phillipson,  M.  &  K.  259. 

8.  {Same.)  A  bequest  of  one-third  of  a  testator's  personal  estate  to  his 
daughter,  and,  in  case  of  his  decease,  to  have  the  interest  therein  and 
principal  when  she  arrived  at  the  age  of  25  :  Held  to  be  a  vested  interest 
in  the  daughter,  the  payment  only  being  postponed.— Br«<«fo»  v.  Tug- 
mor,  M.  &  K.  289. 

9.  {Vesting — Remoteness.)  A  bequest  to  trustees  of  residuary  estate,  with 
a  direction  to  apply  so  much  of  the  interest,  dividends,  and  profits  as 
might  be  necessary  for  the  maintainance  and  education  of  the  children  of 
the  testator's  daughter  until  they  should  respectively  attain  the  age  of 
24,  and  then  to  divide  the  principal  equally  between  them,  with  a  giift 
over  in  case  any  of  them  should  die  under  24  without  leaving  issue  : 
Held  not  to  be  void  as  too  remote,  but  to  give  a  present  vested  interest, 
with  Vi  executory  bequest  over  in  case  of  death  under  24  without  leav- 
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ing  isfue.    (Doe  t.  CundaU,  9  East,  400.)^B2aiid  t;  WWimm^  U.&c 
K.  411. 

LEGACY  DUTY. 

1.  R.  T.  bequeathed  a  sum  of  money  to  A.  R.  for  life,  and  after  her  decease 
to  her  children^  as  she  should  appoint,  and  in  default  of  such  appoint- 
ment, equally  among  all  her  children,  who,  if  sons,  should  attain  21, 
or,  if  daughters,  should  attain  that  age  or  be  married;  and  if  she  should 
have  no  such  children,  then  according  to  her  appointment,  and,  in  de- 
fault of  appointment  for  S.  C.  and  her  issue.  Upon  the  death  of  R.  T., 
a  suit  was  instituted  for  the  purpose  of  having  the  legacy  secured ;  under 
the  decree  made  in  that  suit  in  the  year  1798,  the  executors  paid  llhe 
amount  into  Court,  and  prior  to  November  180S,  Che  whole  of  it  was  in- 
vested in  stock  in  the  name  of  the  Accountant  General,  and  placed  to 
the  separate  account  of  A.R.  who  continued  to  receive  the  dividends 
during  her  life :  Held,  that  this  was  a  payment  of  the  legacy  within  the 
Stat.  55  G.  8,  c.  184.  (Hill  v.  Atkinson,  S  Mer.  45.)  And  that  on  A.'s 
death,  the  parlies  interested  in  remainder  were  eotided  to  reeare  their 
shares,  without  producing  receipts  for  the  legacy  duty, -^Coombe  r.  2Wt6 
M.  &  C.  69. 

!2.  A  testator;  resident  in  India,  and  having  all  his  property  ^ere,  be- 
queathed his  residuary  real  and  personal  estate  to  his  brother  J.  H.,  and 
his  sister  H.  L.,  in  equal  shares;  but  in  case  his  sister  should  die  before 
him  then  her  share  to  her  children*  One  of  the  executors,  who  was  resi- 
dent in  India,  proved  the  will  there,  and  remitted  the  residue  to  his  agent 
in  England,  with  a  letter,  in  which  he  desired  the  agent  to  appropriate 
the  fund  according  to  the  annexed  extract  of  the  will,  by  which  it  would 
be  perceived  tiiat  half  went  to  J.  H.  and  half  to  U.  L.  or  her  children. 
H.  L.  had  died  in  the  lifetime  of  the  testator,  leaving  nine  infont  children. 
The  will  was  never  proved  in  England.  A  suit  having  been  instituted 
by  the  children,  against  the  agent,  and  also  against  the  executor  and  J.H. 
who  were  both  out  of  the  jurisdiction,  for  the  purpose  of  having  a  moiety 
of  the  fund  secured :  Held,  that  the  administration  having  been  per- 
fected abroad,  and  nothing,  remaining  to  be  done  here  but  to  band  the 
legacy  over,  legacy  duty  was  not  payable.  ( Att.  Geo.  v.  Jackson^  6  Bl, 
15.)— iagon  V.  mttrlk,  M,  ^  C.  59. 

LONDON  BRIDGE  ACTS, 

The  devisees  of  lands  in  trust  for  charitable  purposes,  having  sold  part  of 
those  lands  under  the  provisions  of  the  London  Bridge  Acts,  were  held 
not  entitled  to  their  costs  out  of  the  fund  arising  from  the  sak.— -Er/?. 
Towgood,  Y.  &  0.  588. 

LUNATIC. 

1.  (Committee.)  The  Court  will  not,  except  in  a  very  special  case,  sup* 
ported  by  affidavits,  make  a  general  order  authorizing  the  committee  of  a 
lunatic's  estate  to  act  under  the  opinion  and  advice  of  the  Master  in  the 
management  of  the  estate.    In  the  matter  of  Cooper,  M.  &  S.  33. 

S.  (^Title  deedi,)    Where  the  title  deeds  of  a  lunatic's  estate  have  been  de- 
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pdsited  in  the  Master's  Office,  the  Court  will  not  direct  them  to  be 
delivered  out  to  the  comnnittee  unless  circumstances  are  stated  on  affi- 
davit, showing  that  the  doe  administration  of  the  estate  requires  that 
&ey  ahould  be  placed  in  the  custody  of  the  committee. — 8.  C. 

.  {Estate  tail,)  The  Court  has  no  jurisdiction  under  the  1  W.  4,  c.  65, 
and  3  &  4  W.  4,  c.  74,  to  authorize  the  committee  of  the  estate  of  a 
lunatic  tenant  in  tail  in  possession,  to  grant  leases  of  the  lunatic's  estate 
for  a  term  of  21  years,  so  as  to  bind  the  remainder-men.  In  the  matter 
oj  Starkie,  M,  &  K.  247. 

u  (JSame.)  The  3  &  4  W.  4,  c.  74,  does  not  authorize  .the  Lord  Chan- 
cellor,  when  the  tenant  in  tail  in  posaession  is  in  a  state  of  hopeless 
lunacy,  to  consent  to  the  first  tenant  in  tail  in  remainder  barring  the 
subsequent  limitations,  in  any  case. — In  the  matter  of  BlewUt,  M.  &  K, 
250. 


S.  (Same^Pnimt^r,)  An  oiiet  wm  made  by  the  Lc»d  Chancellor,  as 
protector  oi  a  fettlement,  under  the  3  &  4  W.  4,  c.  74,  to  enable  a  fmati 
teoaot  in  tail  in  femaioder  of  a  sum  of  stock,  of  which  the  tenant  for 
lile  was  a  lunatic,  lo  dispose  of  the  fiind. — Grant  r.  Yea,  M*  Sf  K. 
US, 

MAINTENANCE. 

An  assignment  of  a  bare  right  to  file  a  bill  in  equity  for  a  fraud  committed 
on  the  assignor,  is  contrary  to  sound  policy  and  void.  Therefore  where 
A.,  who  was  entitled  to  certain  property  under  his  father's  will,  for  a 
valuable  consideration  assigned  the  whole  of  that  property  (except  a 
reversionary  interest  in  the  funds)  to  B.,  his  father's  executor,  and  after- 
wards assigned  the  whole  of  his  interest  under  his  father'^  will  (including 
therefore  the  reversionary  interest)  to  C. :  Held,  that  C.  could  not  main- 
tain a  bill  to  set  aside  the  first  assignment  on  the  ground  of  fraud  in  B.,  A. 
refusing  to  join  as  plaintiff.  (Wood  v.  Downes,  18  Ves.  120.) — Frosser 
Y,  Edmonds,  Y.  ^  C.  AQi. 

PARTITION. 

Where  commissioners  of  partition  are  directed  to  divide  lands  equally  be- 
tween the  parties  entitled,  it  is  their  duty,  after  dividing  the  lands  into 
proportions  of  equal  value  in  the  market,  to  assign  them  to  those  parties 
respectively  to  whom  they  would  be  of  most  value,  with  reference  to  their 
T&tpectiva  situations  in  relation  to  the  property  before  the  partition  took 
ptaice.  TborefofC,  where  eomnissioners  were  dimcted  to  divide  lands 
equally  between  A«,  B.,  and  C. ;  and  they  accordingly  divided  the  lands 
into  portions  of  equal  value  in  the  market,  but  assigned  to  A.  an  inn,  of 
which  C.  had  been  for  many  years  the  occupier,  upon  which  he  had 
expended  money  in  improvements,  and  adjoining  to  which  he  had  pur- 
chased property  for  the  purposes  of  his  occupation,  a  new  commission 
was  directed  to  issue  to  other  commissioners. — Story  v.  Johnson,  Y.  &  C. 
538. 
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PARTNERSHIP. 

Where  two  solicitors  carrying  oq  business  in  partnership  had  a  bill  of  costs 
and  disbursements  against  a  client^  and  one  of  the  partners,  after  the  dis- 
solution of  the  partnership,  continued  to  be  the  solicitor  of  the  client, 
and  received  his  rents,  out  of  which  he  retained  the  amount  of  the  part- 
nership debt,  stating  that  he  did  so  on  the  understanding  tliat  the  debtor 
should  have  credit  for  the  sum  so  retained,  and  that  he  considered  that 
debt  to  have  been  satisfied  by  the  monies  retained,  but  no  account  had 
been  settled  between  him  and  the  debtor,  and  he  had  no  specific  direc- 
tions to  appropriate  the  monies  retained  to  the  payment  of  the  partner- 
ship debt :  Held,  that  as  against,  the  other  partner,  the  debt  was  not  to 
be  considered  as  satisfied. — NoUidge  v.  Pritchard,  C.  &  F.  379. 

PLEADING. 

1.  {Misjoinder.)  Bills  of  exchange,  the  second  parts  of  which  were  made 
payable  to  the  order  of  the  treasurer  of  the  Royal  Treasury  of  Portugal, 
were  accepted  by  bankers  in  London  on  behalf  of  a  customer  who  was 
substantially  interested  in  such  bills  as  one  of  the  subscribers  to  a  loan 
raised  by  the  government  of  Portugal  under  the  regency  of  Don  Miguel. 
After  the  expulsion  of  Don  Miguel,^  and  the  establishment  of  Donna 
Maria  as  Queen  of  Portugal,  the  second  parts  of  the  bills  in  question 
were  indorsed  by  the  treasurer  of  the  Royal  Treasury  of  Portugal  (the 
same  individual  who  filled  that  office  at  the  time  when  the  bills  were 
drawn)  to  an  agent  of  the  Queen  of  Portugal,  and  by  that  agent  were 
presented  for  payment  at  the  bankers.  The  bankers  refused  payment, 
on  the  ground  that  they  had  reason  to  doubt  whether  the  indorser  was 
the  officer  to  whose  order  the  bills  were  meant  to  be  payable,  and  whe- 
ther he  had  any  property  or  interest  in  the  bills;  and  an  action  was  there- 
upon brought  by  the  indorsee  against  the  acceptors  to  recover  the  amount. 
A  bill  was  then  filed  by  the  bankers,  the  acceptors,  and  by  the  customer 
on  whose  behalf  they  accepted  the  bills,  against  the  indorsee,  and  the 
Queen  of  Portugal,  praying  for  a  discovery  in  aid  of  the  defence  to  the 
action,  a  commission  to  examine  witnesses  abroad,  and  an  injunction. 
A  demurrer  was  allowed,  on  the  ground  of  misjoinder  of  plaintiffs  who 
were  defendants  in  the  action,  but  who  had  no  interest,  except  as  agents, 
in  the  subject-matter  of  the  suit,  with  a  plaintiff  who  was  no  party  to  the 
action,  but  substantially  interested  in  the  subject-matter  of  the  suit.— > 
Glyn  V,  Soaresj  M.  &  K.  458. 

2.  {Same,)  Where,  on  a  bill  for  discovery  in  aid  of  the  defence  to  an  ac- 
tion, a  plaintiff,  not  a  party  to  the  record  at  law,  was  joined  with  co- 
plaintiffs,  the  defendants  in  the  action,  the  bill  was  held  to  be  demurra- 
ble.   S.C. 

3.  (^Parties.)  To  a  bill  filed  for  carrying  the  trusts  of  a  creditor's  deed  into 
execution,  the  scheduled  creditors,  who  have  not  executed  the  deed,  need 
not  be  parties.  (Garrard  v.  Lord  Lauderdale,  3  Sim.  1.) — Prosser  v. 
Edmonds,  Y.  &  C.  481. 

4.  {Same.)    Upon  a  bill  filed  by  trustees  for  the  direction  of  the  Court  in 
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execution  of  the  trusts  of  a  will,  if  the  trustees  have  notice  of  any  doubt 
as  to  the  title  of  the  testator  to  a  part  of  the  estate  devised,  the  person 
who  may  be  benefited  by  that  doubt  is  properly  made  a  defendant  to  the 
suit,  and  the  Court  will  not  proceed  to  the  execution  of  the  trusts  of  the 
will  until  that  doubt  is  removed,  by  such  course  of  inquiry  as  the  Court 
may  think  proper  to  direct.— ro/6o<  v.  The  Enrl  of  Uadnor,  M.  &  K.  252. 

5.  {Same.)  To  a  bill  for  discovery  in  aid  of  a  defence  to  an  action  at  law, 
a  person  who  is  not  a  party  to  the  record  at  law,  but  for  whose  benefit 
the  action  is  brought,  may,  under  circuinstances,  be  made  a  defendant; 
and  if  that  person  be  resident  abroad,  service  of  subpoena  to  appear  on 
the  attorney  of  the  plaintiff  at  law,  may  be  ordered  to  be  good  service  on 
the  party  so  resident  abroad.— G(yn  v.  Soaresy  Y.  &  C.  644. 

6..  (Same.)  Although  the  general  rule  of  a  court  of  equity  is,  that  a  mere 
witness  cannot  be  made  a  defendant  to  a  bill  for  discovery,  yet  that  rule 
will  be  relaxed  in  all  cases  where  an  absolute  failure  of  justice  would 
result  from  its  application, — S.  C. 

7.  {Same — Discovery.)  Don  Miguel,  as  King  of  Portugal,  effected  a  loan 
for  the  use  of  his  government  by  the  issue  of  certain  bonds;  the  considera- 
tion for  which  was  paid  in  bills  of  exchange  drawn  upon  certain  bankers 
in  England.  The  bills  were  made  in  two  parts,  of  which  the  first  parts 
were  remitted  to  England,  and  accepted  by  the  bankers,  and  the  second 
parts  were  remitted  to  the  Treasury  of  Portugal,  being  specially  indorsed, 

^  to  the  "  Treasurer  of  the  Royal  Treasury  of  Portugal,  on  account  of  the 
loan.''  After  the  dethronement  of  Don  Miguel,  the  second  parts  of  the 
bills  came  into  the  possession  of  Donna  Maria's  government,  and  were, 
by  her  orders,  indorsed  by  her  treasurer  (the  same  individual  who  was 
treasurer  under  Don  Miguel)  to  S.,  resident  in  England,  with  instructions 
to  recover  the  amount  due  thereon,  and  remit  the  same  to  the  Portugueze 
government.      S.  having  brought  his  action  on  the  bills   against  the 

^  acceptors,  and  a  bill  in  equity  having  been  filed  by  the  acceptors  against 
S.  and  the  Queen  of  Portugal,  for  a  discovery  of  the  circumstances  under 
which  S.  obtained  the  bills  :  Held,  that  the  Queen  was  a  proper  party  : 
and  that  if  the  bills  came  into  her  possession  by  fraud,  and  were  indorsed 
by  her  agent  to  S.  under  duress,  that  was  a  defence  which  the  acceptors 
were,  in  the  action  brought  against  them  by  S.,  entitled  to  urge  for  the 
opinion  of  a  court  of  law. — S.  C. 

8.  (Plea — Time.)  A  suit  for  an  account  of  the  rents  and  profits  of  real 
estates  having  become  abated  by  the  plaintiff's  death,  after  answer,  but 
before  decree,  the  plaintiff's  personal  representative,  more  than  six  years 
afterwards,  filed  a  bill  of  revivor,  to  which  the  personal  representative  of 
the  original  defendant,  who  had  also  died,  pleaded  the  Statute  of  Limita- 
tions, but  did  not  state  in  his  plea  that  six  years  had  elapsed  since  repre- 
sentation had  been  taken  out  to  the  original  plaintiff.  The  plea  was  over- 
ruled. (Murray  v.  East  India  Company,  5  B.  &  Aid.  204.)— Perry  v. 
JenkinhU.&cC.HQ. 

.  9i  {Same.)    To  a  bill  for  payment  of  a  rent-charge,  one  of  the  defendant* 
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pleaded  twenty-six  years'  possession  without  accounting  for,  or  paying 
over  to  the  plaintiff,  any  part  of  the  renU  and  profits.  Plea  allowed; 
but,  under  the  circumstances,  ordered  to  stand  over  till  a  co-defendant 
had  answered,  pleaded,  or  demurred. — Baldwin  v.  Peachy  Y.  &  C.  453. 

10.  (Scandal  and  impertinence,)  A  bill  by  the  testator's  only  son  and  heir 
at  law,  impeaching  a  will  on  the  ground  of  undue  influence  exercised  by 
a  female  defendant  over  the  testator's  mind,  contained  an  allegation  that 
she  was  discovered  to  have  engaged  in  a  criminal  conne&ion  with  the 
testator,  and  that  she  openly  cohabited  with  him  as  if  she  bad  been  his 
wife :  Held,  that  this  allegation  might  prove  to  be  very  material,  and  was 
not  scandalous  or  impertinent.  (Lord  St.  John  v.  Lady  St*  John,  11 
Ves.  520.)-^^nonymou$f  M.  &  C.  73, 

1 1 .  {Supplefnental  bill)  On  a  bill  filed  against  executors  to  have  a  tes- 
tator's estate  administered  according  to  the  trusts  of  the  will,  and  im- 
peaching certain  accounts  alleged  to  have  been  fraudulently  settled 
between  the  defendants  and  a  deceased  co-executor,  it  appeared  at  the 
hearing  that  the  personal  representative  of  the  deceased  executor  was  not 
a  defendant,  and  the  decree  then  made  therefore  restricted  the  account 
to  the  receipts  of  the  defendants,  the  surviving  executors,  and  directed 
that  the  account  settled  with  the  deceased  executor  should  not  be  dis- 
turbed. The  same  plaintiffs  afterwards  filed  a  bill,  purporting  to  be  a 
supplemental  bill,  bringing  before  the  Court  the  personal  representative 
of  the  deceased  executor,  and  also  the  assignees  of  one  of  the  surviving 
executors,  who  had  become  a  bankrupt;  and  praying  that  the  accounts  and 
inquiries  directed  by  the  former  decree  might  be  prosecuted,  and  thai  an 
account  might  also  be  taken  of  the  receipts  of  tlie  deceased  executor: 
Held,  on  a  demurrer  by  the  assignees,  that  the  bill,  not  being  supple- 
mental as  against  the  representative  of  the  deceased  executor^  was  de- 

.   murrable.— PTi&on  v.  Todd,  M.  &  C.  42. 

PORTIONS. 

1.  The  case  of  Wharton  v.  Lord  Durham  (5  Sim.  2^7;  IJi  Law  Mag.  474) 
was  affirmed  on  appeal.— irAflrfon  v.  Lord  Durham,  M.  &  K.  47^. 

2.  A  married  woman,  by  her  will,  made  in  execution  of  a  power  contained 
in  her  marriage  settlement,  gave  200<>/.,  subject  to  the  life  interest  of  her 
husband,  to  trustees,  upon  trust  for  the  benefit  of  her  child  or  children,  to 

'  be  equally  divided  between  them,  share  and  share  aUke ;  but  in  case  the 
2000/.  should  become  payable  before  her  children,  being  sons,  should 
have  attained  twenty-one,  or,  being  daughters,  should  have  attained  that 
age  or  day  of  marriage,  then  in  trust  to  invest  or  apply  the  interest  to 
their  maintenance  and  education,  and  when  they  should  attain  twenty- 
one  or  day  of  marriage,  to  pay  to  them  their  respective  shares  of  the 
principal ;  and  in  case  any  of  the  children  should  happen  to  die  beibre 
their  portions  should  become  payable,  then  the  same  should  go  and 
belong  to  the  survivor  or  survivors  of  them. 

The  testatrix  died,  leaving  a  son  and  two  daughters  of  the  age  of 
twenty-one.    The  son,  and  afterwards  a  daughter,  died  in  the  lifetime  of 
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their  Mier;  UM,  that  bj  the  term  dying  before  their  portions  became 
payable,  the  testatrix  meant  dying  in  the  lifetime  of  the  husband;  and 
that  the  shares  of  the  children  so  dying  went  to  the  survivor ;  except  that 
part  which  accrued  to  the  deceased  daughter  on  tlie  death  of  the  son,  and 
whieh  went  to  that  daughter's  personal  representatiTe.  (Perfect  ▼.  Lord 
Curzon,  5  Mad.  44t2 ;  Crowder  v.  Stone,  3  Russ.  217.) — Bright  v.  Rowc, 
3  M.  &  K.  316. 

POWER. 

A  testator  bequeathed  a  sum  of  money  to  his  executors,  upon  trust  to 
pay  the  interest  to  his  niece  for  life ;  and,  after  her  decease,  to  pay 
the  principal  to  her  son,  or  to  any  of  the  testator's  relations,  in  such 
shares  and  proportions  as  the  executors,  or  the  suryivors  of  them,  might 
think  fit.  By  a  deed  poll,  reciting  the  will,  the  surriving  executor  ap- 
pointed tiie  principal  sum  in  certain  shares  to  the  son  and  two  nephews 
of  the  testator.  Held,  that  the  appointment  was  ?alid.  (Harding  t.  Oljrn^ 
1  Atk.  469.)     Lee  v.  0%,  Y.  &  C.  550. 

2.  A  marriage  settlement  gave  to  the  wife  a  power  to  appoint  by  will, 
signed,  sealed,  published,  and  declared  in  the  presence  of  two  witnesses, 
notwithstanding  her  coverture.  An  instrument  was  afterwards  executed 
by  the  wife,  which  the  Ecclesiastical  Court  admitted  to  probate.  Held, 
that  a  Court  of  Equity  was  concluded  by  the  decision  of  the  Ecclesias- 
tical Court ;  and  was  bound  to  consider  the  instrument  as  a  valid  execu- 
tion of  the  power  if  it  were  proved  to  have  been  executed  with  the  for- 
malities prescribed  by  the  power. — Douglas  v.  Cooper,  M.  &  K.  378. 

3.  By  indenture  of  settlement  a  fund  was  assigned  to  trustees,  upon  trust 
for  an  and  every  the  child  and  children  of  a  marriage,  in  such  sliares,  at 
such  age  or  ages,  and  subject  to  such  eonditions  and  limitations  as  the 
wife,  in  case  she  survived  the  husband,  should  appoint.  There  was  one 
child  only  of  the  marriage,  and  the  wife  surviving  the  husband  appointed 
the  fund  to  that  child  for  her  seperate  use  for  life,  and  after  her  decease 
to  such  persons  as  the  child  should  appoint,  and,  in  default  of  appoint- 
ment, to  the  child's  executors  or  administrators.  The  child  by  her  will 
appointed  to  the  fund  and  died.  Held,  that  the  power  was  well  exer- 
cised by  the  wife,  and  that  the  child's  appointment  by  her  will  carried 
the  fund  to  her  appointee  after  the  death  of  the  wife.  (Boyle  v.  Bishop 
of  Peterborough,  2  Ves.  jun.  299.)— Briiy  v.  Bree,  C.  &  F.  453. 

PRACTICE. 

1.  {Antwer— Illiterate  person^)  Where  an  answer  had  been  put  in  by  an 
illiterate  defendant,  unaccompanied  by  any  affidavit  by  his  solicitor,  as 
to  its  having  been  read  over  and  explained  to  him  previously  to  his  being 
sworn,  and  the  jurat  did  not  state  that  he  had  affixed  his  mark  to  it  in 
the  presence  of  the  commissioners ;  it  was  ordered  upon  motion,  that 
the  answer  should  be  taken  off  the  file  for  irregularity,  with  costs.  (Attor- 
ney General  t.  Maliro^  1  Younge,  367.)— Pi/frmton  ▼.  HwiMWoWA,  Y.  & 
C.  612. 
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2.  (Demurrer,)  A  demtiiTer  was,  under  peculiar  circumstances,  over- 
ruled, with  costs  to  be  taxed  by  the  master. — Best  ▼.  Gomperiz,  Y.  &  C. 
620. 

3.  {Eiiaie  fail.)  An  order  was  made  for  payment  out  of  Court  of  a  sum 
of  stock,  of  which  the  petitioner  was  quaxi  tenant  in  tail  in  possession 
under  a  settlement,  on  his  producing  the  deed  inrolled,  or  an  affi- 
davit of  the  inrolment  of  the  deed,  wliereby  in  pursuance  of  the  provi- 
sions of  the  3  &  4  W.  4,  c.  74y  s.  71,  he  had  barred  the  estate  tail,  and 
remainders  over  in  the  stock  in  question.  Tn  the  matter  of  Smythy  M. 
&  K.  249. 

4.  {Examination  qf  co-defendant,)  A  defendant  may  obtain  a  order,  as  of 
course,  to  examine  a  co-defendant,  saving  just  exceptions,  after  a  decree 
as  well  as  before.— Fan  v.  Corpey  M.  &  K.  269. 

5  {Exceptions — Deposit.)  Where  one  general  exception,  consisting  of 
several  distinct  objections,  which  were  specified  as  the  grounds  of  the 
exception,  was  taken  to  a. report  in  favour  of  a  title,  and  the  Court 
overruled  the  exception  as  to  some  of  the  objections,  and  allowed  it  as 
to  others,  the  deposit  was  ordered  to  be  divided.^-^Whitton  v.  Peacock, 
M.  &  K.  3S5. 

6.  {Re-hearing.)  The  petition  in  this  case,  3  M.  &K.  205,  and  15  Law  Mag. 
464,  was  ordered  to  be  taken  off  the  file,  and  the  deposit  was  returned. 
^Mousley  v.  Carr,  M.  &  K.  29t . 

7.  {Injunction.)  Where,  by  a  decree  made  thirty  years  before,  an  account 
had  been  directed  of  a  testator's  personal  estate  and  of  his  debts  and 
testamentary  expenses,  and  an  injunction  bad  been  granted  to  restrain 
the  Bank  from  permitting  the  transfer  of  a  small  sum  of  stock  belonging 
to  the  testator's  estate,  but  no  further  proceeding  had  been  had  in  the 
suit ;  the  Court,  upon  the  petition  of  the  only  party  interested,  dissolved 
the  injunction,  so  that  an  immediate  transfer  of  the  stock  might  be  made 
to  the  petitioners,  without  carrying  the  suit  any  further.— JDe  Beaufort 
V.  Archdeacon,  Y.  &  C.  549. 

8.  {Same.)  The  Court  will  not  grant  an  injunction  to  restrain  parties  from 
proceeding  to  deal  with  property,  whose  right,  if  it  exists,  depends  upon 
the  construction  of  a  doubtful  statute,  where  the  granting  the  injunctio::t 
would  for  ever  deprive  them  of  an  opportunity  of  exercising  the  right, 
especially  if  no  mischief  can.be  apprehended  from  allowing  them  to  pro- 
ceed.— Att.  Gen.  V.  Mayor  of  Liverpool,  M.  &  C.  171. 

9.  {Same.)  Upon  the  overruling  of  the  demurrer  of  two  defendants,  who 
were  out  of  the  jurisdiction,  the  plaintiff  obtained  the  common  injunction 
against- them  for  want  of  an  answer;  and  the  Court,  upon  the  application 
of  the  third  defendant,  who  had  answered,  refused  to  grant  an  order  nisi 
to  dissolve  the  injunction. — Bowles  v.  Orr,  Y.  &  C.  474. 

10.  {Production  of  documents.)  Where  a  defendant  admitted  by  his  answer 
that  he  had  in  his  possession  a  promissory  note  on  which  he  had  com- 
menced an  action  against  the  plaintiff,  but  which  the  plaintiff  by  his  bill 
alleged  to  have  been  long  since  paid;  he  was  ordered  to  deposit  the  same 
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with  his  clerk  in  Court  for  the  inspectioii  of  theptaintiffy  alth6ugfa  an  in- 
junction to  restrain  the  action  had  been  diasdlTed. — PUkmgtim  v,  Him^ 
worth,  Y.  &  C.  617. 

11.  (Security  for  costs,)  A  plaintiff,  who,  under  circumstances,  had  been 
ordered  to  give  security  for  costs  by  reason  of  his  insolvency,  had  not 
complied  with  the  order.  It  was  ordered  that  he  should  give  security 
within  ten  days  or  that  his  bill  should  be  dismissed. — TredmcU  t,  Bjfrckf 
Y.  &  C.  480. 

12.  (Same,)  A  suit  instituted  fHnit  the  purpose  of  regulating  and  apportion- 
ing  a  rate  levied  on  the  inhabitants  of  a  parish  under  an  act  of  parlia- 
ment,  ought  to  be  -by  information  and  bill,  and  not  by  bill  only  (Att. 
Gen.  T.  Heelis,  2  S.  A;  S.  67).  A  person  who  had  filed,  a  bill  for  this 
purpose  on  b^alf  of  himself  and  all  other  the  rated  inhabitants  of  the 
parish,  upon  affidavits  being  made  of  his  insolvency,  was  ordered  to  give 
security  for  costs. — S.  C. 

13.  (Waiver  by  parties.)  Objection  to  the  form  of  the  jurat  of  an  answer 
cannot  be  waived  by  the  parties  to  the  suit.— Pt/Atng/on  v.  Himstoorth, 
Y,  &  C.  612. 

14.  (Same.)  Contempt  of  Court  for  non-payment  of  costs  cannot  be  waived 
by  the  parties.— Ooi9iper<s  V.  JETet^,  Y.  &  C.  619. 

15.  (i9th  Order.)  Under  the  19th  Ord^r  of  1828,  if  there  be  no  seal  be- 
tween the  long  vacation  and  the  first  day  of  Michaelmas  Term,  the  com- 
putation of  the  fortnight  allowed  for  obtaining  the  master's  report  upon 
exceptions  to  an  answer  for  insufficiency,  is  not  to  begin  until  the  first 
day  of  that  term,  although  the  Vice-Chancellor  may  have  been  sitting 
during  the  interval,  and  may  have  then  made  the  order  of  reference. — 
Afigell  v.  Weseomhe,  Y.  &  C.  48. 

PRINCIPAL  AND  SURETY. 

Though  a  release  to  the  principal  debtor  is,  in  equity,  a  release  to  the  surety, 
yet  if  the  surety  has  previously  paid  part  of  the  debt,  and  given  a  secu- 
rity for  the  remainder,  the  general  rule  will  not  apply,  and  the  creditor, 
notvrithstanding  the  release,  will,  in  the  absence  of  evidence  to  the  con- 
trary, retain  his  right  againstthe  surety. — Hall  v.  HutchinSy  M.&  K.  426. 

RAILWAY  ACT. 

Where,  by  a  railway  act,  it  was  enacted  that  the  monies  paid  into  Court  by 
the  company  purchased  by  them  should,  by  order  made  upon  the  petition 
of  the  party  interested,  be  invested  in  the  purchase  of  other  lands,  to  be 
settled  to  the  like  uses,  and  in  the  meantime  should,  by  an  order  similarly 

•  obtained,  be  invested  in  the  funds;  and  it  was  further  enacted,  that  the 
Court  might  order  the  expenses  of  such  purchases,  and  of  the  investment 
of  the  purchase-money  in  land,  "  or  other  disposition  of  the  same,*'  to  be 
paid  by  the  company :  Held,  that  the  company  were  lii^le  for  the  ex- 
penses of  the  investment  in  the  funds. — Exp,  OnslaWf  Y.  &  C.  553. 

RECEIVER. 

1.  Where  property  has  been  administered  and  applied  without  complaint 
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accofding  to  a  uoifonn  course  of  raanagement  for  a  long  series  of  years, 
the  Court  will  not,  by  an  interlocutory  order,  disturb  the  possession  upon 
the  ground  that  such  application  is  a  breach  of  trust^unlessitis  perfectly 
dear  that  the  party,  in  whom  the  property  is  vested,  is  a  mere  naked 
trustee,  and  has  not,  even  to  a  limited  extent,  any  of  the  rights  or  interests 
of  an  owner.  (See  Att.  Gen.  v.  Mayor  of  Bristol,  «  J.  &  W.  294.)— 
SiannerU  Compamf  v.  Iruk  Society,  M.  &  C.  162. 
2.  The  Court  will  not,  before  the  hearing  of  a  cause,  appoint  a  receiver  of 
the  rents  and  proits  of  real  estate,  on  the  mere  ground  that  the  party 
making  the  application  has  a  good  title;  no  fraud  or  spoliation  bang 
alleged  against  the  party  in  possession.— roUervy.  v.  Colt,  Y.  &  C.  6S1. 

REVERSION. 

The  purchase  of  a  reversion  at  an  undervalue  was  set  aside,  and,  under  the 
circumstances,  with  costs. — Baatree  v.  Wikon,  M.  fc  K.  339. 

SETTLEMENT. 

{Covenant  to  transfer  stock.)  By  a  marriage  settlement  the  husband  cove- 
nanted, in  case  he  should  die  before  his  wife,  that  Ms  executors  should 
secure  the  sum  of  4000/.  navy  5  per  cent,  annuities,  upon  trust  tor  pay 
the  dividends  to  his  wife  for  life,  and  afterwards  upon  other  trusts.  Hie 
husband  had  no  stock  in  the  navy  5  per  cents,  at  the  date  of  the  settle- 
ment, or  at  any  subsequent  period.    By  an  act  of  parliament,  the  navy 

.  5  per  cents,  were  converted  into  new  4  per  cents.,  and,  by  another  act, 
it  was  provided,  that  all  obligations  for  the  transfer  of  navy  5  per  cents, 
shotild  be  satisfied  by  a  transfer  of  105L  in  the  new  4  per  cents,  for  every 
lOOL  in  the  navy  5  per  cents.  By  a  subsequent  act,  the  new  4  per  cent, 
annuities  were  converted  into  new  3|  per  cent,  annuities,  and  it  was 
provided,  that  all  obligations  to  transler  the  new  4  per  cents,  should  be 
satisfied  by  transferring  an  equal  sum  of  new  3|  per  cents.  The  hus- 
band having  died :  Held,  that  the  widow  was  entitled  only  to  a  trans- 
fer of  105/.  in  the  new  3 J  per  cents,  for  every  l60l.  of  the  navy  5  per 
cents,  under  her  husband's  covenant.— Mt/tprtrrf  v.  Miltvarff,  M.  &  K. 
311. 

SOLICITOR. 

1.  {Taxation — Bankrupt.)  The  costs  of  taxing  the  bills  of  cost  of  a  soli- 
citor who  has  become  bankrupt,  do  not  fall  upon  his  assignees,  on  the 
ground  that  more  than  a  sixth  part  is  deducted  on  taxation,  although  the 
assignees  may  have  attended  the  taxation  by  a  sdlicitor.  (Re  Cole,  1  S. 
&  S.  463.)    Ahop  v.  Lord  Oxford,  M.  &  C.  26. 

2.  (Costs  of  taxation.)  Tlie  assignees  of  a  bankrupt  solicitor  are  not,  under 
the  statute,  liable  to  pay  the  costs  of  taxation,  although  more  than  dnV 
sixth  of  the  bill  of  costs  of  the  solicitor  be  deducted  on  taxation.— 1F»^ 
/asey  v.  Mushiter,  M.  &  K.  293. 

3.  {Great  sessions,)  A  solicitor  of  the  Court  of  Great  Sessions  in  Wales 
cannot  practice  in  the  name  of  a  solicitor  of  the  Court  of  Chancery.  (2 
G.  2,  c.  23;  Vincent  v.  Holt,  4  Taunt.  452.)— 2\<riief  v.  JRwi^  M.  It 

C,    Ir 
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SPECIFIC  PERFORMANCE. 

1.  (Agreement — Uncertainty.)  Where  an  agreement  in  writing  for  the 
sale  of  a  bouse,  did  not  by  description  ascertain  the  particular  house, 
but  it  referred  to  the  deeds  as  being  in  the  possession  of  a  person  named 
in  the  agreement :  Held,  that  the  agreement  was  sufficient,  if,  on  an  in- 
quiry before  the  master,  it  could  be  ascertained  that  the  house  referred 
to  was  the  house  of  which  the  deeds  were  in  possession  of  the  person  so 
named. — Ozcen  v.  Thomas,  M.  &  K.  S53. 

2.  {Variation  by  parol,)  Where  a  parol  agreement  varying  the  terms  of 
a  written  agreement,  is  set  up  by  the  defendants  in  a  suit  for  specific 
performance,  and  supported  by  evidence  affording  a  presumption  or 
suspicion  of  its  existence,  an  inquiry  will  be  directed. — Van  v.  Corpe, 
M.  &  K«  269. 

TITHES. 

1.  {White  tithes,)  The  words  '^  white  tithes''  have  no  general  meaning, 
but  are  applicable  to  distinct  things  in  distinct  parishes.  The  meaning, 
therefore^  of  those  words,  as  applicable  to  a  particular  parish,  is  to  be 
ascertained  only  from  the  usage  in  that  parish. — Becker  v,  Claye,  Y.  & 
C.448. 

2*  {Inconsistent  defence.)  Where  the  defendants  in  a  tithe  suit  set  up  by 
their  answer  certain  yearly  payments  as  moduses,  but  insisted  that,  if 
the  same,  for  any.  reason,  were  not  good  and  valid  moduses  from  time 
immemorial,  they  must  be  taken  to  havebeeu  payable  as  a  good  and  valid 
real  composition,  made  with  the  assent  of  all  parties  whose  assent  was 
necessary  thereto,  and  before  the  restraining  statute  of  IS  Eliz. :  Held, 
that  the  latter  statement  was  put  as  an  argument,  and  did  not  subject 
the  answer  to  the  objection  of  setting  up  inconsistent  defences. — Jesus 
Coll,  V.  Gibbs,  Y.  &  C.  445. 

TRUST. 

Where  a  power  of  disposition  is  by  will  given  to  a  trustee,  which  be  ufig- 
lects  to  execute,  the  execution  of  the  trust  devolves  upon  the  Court ; 
but  where  the  intended  trustee  dies  before  the  time  arrives  for  the  exe- 
cution of  the  trust,  and  the  trust  therefore  fails,  the  testator  is  to  be 
considered  as  having  so  far  died  intestate. — Ray  v.  Adams,  M.  &iL  2S7. 

TRUSTEE. 

1.  {Lunatic)  Tlie  Vice-Chancellor  has  no  authority  to  make  an  order 
of  reference  under  the  I  W.  4,  c.  60,  with  respect  to  a  lunatic  trustee; 
(See  Anon.  5  Sim.  322.)— In  re  Skorrocks,  M.  &  C.  31. 

2.  {Infant.)  Where  the  Court,  by  its  decree,  declares  that  an  infant  heir 
is  a  trustee,  and  the  right  of  the  party  entitled  to  a  conveyance  is  es- 
tablished by  that  decree;  the  Court  will  at  the  same  time  direct  a  con- 
Teyance  by  the  infant  heir,  a  petition  for  that  purpose  being  unnecessary. 
(Walton  V.  Merry,  6  Sim.  328.)— Broo/n  v.  Broom,  M.  &  K.  443. 

3.  {Payment  oj  debts,)  Where  in  a  trust  deed  for  the  satisfaction  of  debts, 
a  discretion  is  vested  in  the  trustees  to  refuse  the  benefit  of  that  deed  to 
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any  creditor,  although  his  claim  may  be  lawfiil,  the  Court  cannot  em- 
power the  Master  to  ascertain  who  are  entitled  to  the  bene6t  of  the 
deed ;  but  if  the  trustees  have  no  such  absolute  discretion,  no  creditor 
can  be  entitled  to  the  benefit  of  the  deed,  until  he  has  submitted  his 
claim  to  the  investigation  and  allowance  of  the  trustees,  and  they  have 
allowed  it ;  or  unless  upon  such  application  the  trustees  have  refused 
to  act  in  the  execution  of  the  trusts. —  Wain  v.  Tke  Earl  ofEgmontf  M. 
&  K.  445. 

VENDOR  AND  PURCHASER. 

1.  The  Court  will  not  compel  a  vendor  to  enter  into  a  covenant  for  in- 
demnity, unless  the  parties  have  contracted  for  it.  (Balmanno  v.  Lum- 
ley,  1  V.  &  B.  224,)^Aylelt  v.  Ashtm,  M.  &  C.  105. 

2.  Upon  a  bill  filed  by  a  vendor  for  a  specific  performance,  it  appeared 
that  the  defendant,  in  the  course  of  correspondence  between  the  solici- 
tors, expressed  himself  willing  to  accept  the  title  if  a  particular  objection 
were  removed.    That  objection  not  being  removed,  the  bill  was  filed, 

.  and  the  Court  ruled  that  the  reference  to  the  Master  as  to  the  title  must 
be  in  general  terms,  and  not  confined  to  the  particular  objection,  the 
defendant  having  done  nothing  to  affect  his  right  to  a  full  investiga- 
tion of  the  title. — Lesturgeon  v,  Martin,  M.  &  K.  255. 

VOLUNTARY  SETTLEMENT. 

D.  C.  devised  a  copyhold  estate  to  trustees,  in  tmst  for  his  wife  for  life,  with 
remainder  for  such  persons  as  she  should  appoint  by  will  or  deed,  attested 
by  three  witnesses,  with  remainder  over.  The  wife  married  again,  and  she 
and  her  second  husband,  after  their  marriage,  by  deed  attested  by  three 
witnesses,  appointed  the  estate,  and  directed  the  surviving  trustee  of  her 
former  husband's  will  to  surrender  it  to  the  use  of  a  mortgagee,  in  trust  to 
secure  the  sum  of  1600/.  and  interest,  and  subject  thereto  to  the  use  of  the 
husband  and  wife,  for  their  joint  lives,  and  the  life  of  the  survivor,  and 
after  the  decease  of  the  survivor,  in  case  there  should  be  any  daughters  or 
younger  sons  of  the  marriage,  upon  trust  to  sell  and  divide  the  produce 
among  such  daughters  or  younger  sons,  and  if  there  should  be  none  such, 
then  upon  trust  to  surrender  the  estate  to  the  use  of  such  persons  as  the 
wife  should  by  will  or  deed  attested  by  three  witnesses  appoint,  and 
in  default  of  such  appointment,  to  the  right  heirs  of  the  wife.  A  surrender 
was  made  to  the  mortgagee  accordingly.  The  husband  and  wife  afterwards 
sold  the  estate,  and  the  mortgage  was  paid  off  out  of  the  purchase  money; 
the  husband  and  wife  joined  with  the  mortgagee  in  surrendering  to  the  use 
of  the  purchaser,  and  they  all  released  to  him  all  their  interest,  by  a  deed 
attested  by  two  witnesses  only :  Held,  that  the  settlement  was  voluntary 
within  the  statute  of  27  Eliz.  c.  4,  (Humphreys  v.  Moses,  2  Bl.  1019; 
TunstiU  V.  Bottriell,  5  B.  &  Ad.  131),  and  that  it  was  not  necessary,  in 
order  to  make  a  good  title,  to  show  that  there  were  no  younger  children  of 
the  wife's  second  marriage. — Currie  v.  Nind,  M.  &  C.  17. 

WARD  OF  COURT. 

A  settlement  of  the  wife^s  estate,  approved  by  the  Master,  vhete  lio  poWer 
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of  appointment,  in  default  of  issue,  was  given  to  the  wife,  but  the  pnn 
perty  was  given  over  to  her  next  of  kin,  was  reformed  by  giving  to  the 
wife  such  a  power  by  will  only ;  with  provisions,  that  the  proper^,  upon 
Mure  of  children,  and  in  default  of  such  appointment,  should  go  to  her 
next  of  kin;  and  in  the  event  of  her  surviving  her  husband  and  having 
no  children,  that  it  should  be  at  her  own  disposal;  and  in  the  event  of  her 
marrying  a  second  time  and  having  children  of  the  first  marriage,  that 
she  should  have  a  power  of  appointing  to  each  child  of  the  second  mar- 
riage a  sum  not  exceeding  that  given  to  each  child  of  the  first.  (Bathurst 
V.  Murray,  8  Ves.  74.)— BirAe«  v.  Hibberty  M.  &  K.  227. 

WILL. 

1.  {Consiruction,)    R.  F.  by  his  will,  "gave  and  devised  all  that  his  fipee- 
hold  lease  in  P.,  and  all  and  every  his  chief  rents  in  the  town  of  M.,  and 
also  his  two  warehouses  in  the  said  town,  unto  his  sons,  H.  I.  and  O.,  in 
moieties,  as  tenants  in  common,  and  not  as  joint  tenants,  in  such  manner 
and  sulject  to  such  chaiges  as  thereinafter  mentioned  (that  was  to  say), 
as  to  one  moiety  or  equal  half-part  thereof  to  his  son  H.  I.  for  life,  with 
remainder  to  his  lawful  issue  and  their  respective  heirs,  in  such  shares  and 
proportions,  and  sulject  to  such  charges,  as  he  the  said  H.  I.  should  by 
deed  or  will  appoint;  but  in  case  his  said  son  H.  I.  should. not  many  and 
have  issue  who  should  attain  the  age  of  twenty-one  years,  then  to  his  son 
0.  in  fee:"     Held,  that  H.  I.  took  an  estate  for  life  in  the  mokty,  with 
remainder  to  his  children  as  tenants  in  common  in  fee. — Lees  v.  Moslesf, 
y.  &  C.  589. 
2.  (Accumulation.)    T.  H.  by  his  will  devised  fireehold  and  copyhold  estates, 
charged  with  annuities  for  his  sons  and  daughter,  upon  trust  to  invest  and 
accumulate  the  surplus  produce  thereof  for  the  benefit  of  his  grandchildren 
then  bom  or  thereafter  to  be  bom,  until  the  youngest  should  attain  twenty- 
one,  when  the  accumulations  were  to  be  equally  divided  among  such  of 
his  said  grandchildren  as  should  then  be  living;  and  he  directed  that  in 
case  any  of  his  said  sons  and  daughter  should  be  living  after  the  youngest 
■    of  his  grandchildren  should  have  attained  twenty-one,  the  residue  of  the  said 
rents  and  profits  should  be  further  nccumulated,  and  that  such  last-mentioned 
accumulation  should  be  equally  divided  among  all  his  grand  children  who 
should  be  living  at  the  death  of  the  survivor  of  his  said  sons  and  daughter; 
and,  charged  as  aforesaid,  he  directed  that  immediately  after  the  decease 
of  such  survivor,  the  whole  of  his  said  estates  should  stand  charged  for 
twenty  years  widi  the  payment  of  two-third  parts  of  the  clear  produce  of 
his  said  estates  in  equal  shares  and  proportions  of  so  much  money  as 
would  in  fifteen  years  make  in  the  whole  30,000/. ;  which  sum,  with  the 
interest  and  produce  thereof,  he  directed  should  be  divided  equally  among 
all  his  grandchildren  who  should  live  to  attain  the  age  of  twenty-one, 
iheir  executors  or  administrators.    T.H.  died  in  1812,  leaving  ten  grand- 
children, of  whom  nine  were  the  children  of  one  of  the  annuitants,  and 
the  tenth  was  a  child  of  a  son  of  T.  H.,  who  died  before  the  will  was 
made :  no  grandchildren  were  born  afterwards,  but  those  who  survived 
T.  H.  lived  to  attain  twenty-one,  the  eldest  having  come  of  age  before 
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ihe  execution  of  the  will,  and  the  youngeat  in  1830;  the  last  tamTor  of 
T.  H.'b  children  died  in  1831 :  Held,  that  the  charge  of  two-thirds  of 
the  produce  of  the  estates  for  twenty  yearn  was  a  provision  for  aocnnwiia- 
tion  within  the  statute  39  &  40  G.  3^  c  98;  that  it  was  connectsd  with 
the  two  prior  trusts  Car  aoeumulation  which  determined  in  ISSl,  and  was 
therefore  effectual  for  two  years  aoly.^Shaw  y.  Rkodei,  M.  ft.  C.  185. 
8.  {Remoteness.)  J.  H.  bequeathed  a  sum  of  money  to  C.  H.  his  natural 
'  daughter;  but  in  case  of  her  death  without  lawful  issue,  be  wHled  ihe 
money  so  left  to  be  equally  divided  betwixt  his  nephews  and  nieoes, 
"  who  mighi  be  living  at  the  time."  He  also  left  to  C.  A.  H.,  hie  nfece, 
3,000/.;  but  in  case  of  her  death,  without  issue,  to  revert  back,  and  bd 
divided  betwixt  his  nephews  and  nieces  who  might  liien  be  living.  The 
residue  of  bis  property  be  directed  to  be  divided  into  fifteen  shares,  to  be 
for  his  other  fifteen  nephews  and  nieces,  after  the  deaths  of  their  parents 
respectively.  C.  H.  and  all  the  nephews  and  nieces  survived  the  testator, 
and  C.  H.  died  sometime  after,  under  age  and  uimianied,  having  made  a 
will  bequeathing  the  money:  Held,  that  C.  H.  took  an  aiMMfait»Mlanirt^ 
and  that  the  limitation  over  was  void  £ox  renoteseiB..  (9ee  Barlow  v. 
Salter,  27  Yes.  479.>-Canflfy  v.  Campkei(,  C.  &  F.  421. 

4.  {Parol  evidence,)  A.  hn«g  devised  his  estates  m  a  particular  way,  di- 
rected that  a  diftrent  disposition  of  them  should  take  place  in  case  ceitain 
contiagart  pn^perty  and  effects  in  expectancy  should  fbU  in  and  become 

,  fwted  interests  to  his  children.  Tlie  children  being  entitled  to  no  contin- 
gent interests  at  the  date  of  the  wUI,  the  Court  refused  to  admit  evidence 

.  offered  for  the  purpose  of  showing  that  the  testator.referred  to  expectations 
from  particular  individuals,  which  had  been  afterwards  realized,  as  being 
in  effect  to  add  to  the  will,  and  not  to  explain  it.  (Castledoa  v*  Turner, 
3  Atk.  257.)— Xw^  v.  Badely,  M.  &  K.  417. 

5.  {Uncertainty,)  A  testator  gave  to  bis  executors  the  sum  of  1000/.,  upon 
trust  to  be  invested  in  the  funds  of  tlie  Bank  of  Enghmd  during  the  lives 
of  the  survivors  or  survivor,  for  the  widows  of  J;  S.  aud  T.  L,,  to  be  di- 
vided between  them  share  and  share  alike;  and  appointed  two  executors. 
One  of  the  widows  died  in  the  testator's  li&time ;  Ike  other  survived  him, 
and  received  the  interest  of  the  1000/.  during  her  life:  Held,  that  the 
bequest,  after  the  death  of  the  surviving  widow,  was  void  for  uncertainty ; 
and  that  the  1000/.  sunk  into  the  residue. — Hoffman  v.  HarUcey,  M.  &  K. 
376. 

6.  {Next  of  kin,)  J.  B.  by  his  will  bequeathed  part  of  the  residtte  of  his 
property  to  trustees,  in  trust  for  his  daughters  during  their  lives,  and  after 
their  respective  deceases,  for  their  children,  and  in  case  there  should  be  uo 
children  of  his  daughters  respectively,  in  trust  for  such  person  or  persons 
as  should  happen  to  be  his  next  of  kin  according  to  the  statute  of  distribu- 
tions: Held,  tiiat  the  share  of  a  daughter  who  survived  the  testator,  but 
died  without  issue,  went  to  the  persons  who  were  tiie  next  of  kin  of  the 
testator,  at  the  time  d  the  daughter's  death.  (Brinden  y.  Hewlett,  2 
M.  &  K.  90;  Elmsley  v.  Young,  2  M.  &  K.  S2,)^ Butler  y.  Bushnell, 
M.  &Kc232. 
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7.  (Residuary/  devise.)  Where  real  estate  is  directed  to  be  sold,  and  the  tes- 
tator \nlls  that  a  part  of  the  produce  shall  be  applied  to  a  purpose  which 
fails,  and  the  residue  of  the  produce  only  is  given  over,  the  heir,  and  not 
the  residuary  devisee,  will  take  the  sum  intended  for  the  particular  purpose. 
(Cruse  V.  Barley,  3  P.  W.  20;  Jones  v.  Mitchell,  1  Sim.  &  Stu.  290.)— 
Cook  V.  The  Stationer's  Company,  M.  &  K.  262. 

8.  (^Same.)  Where  real  estate  is  not  directed  to  be  sold,  and  the  residuary 
devise  is  not  of  the  produce,  but  of  the  corpus  of  the  estate;  then,  if  a 
gift,  intended  for  a  particular  purpose  which  fails,  is  to  be  considered  as  an 
exception  from  the  gift  to  the  residuary  devisee,  the  heir  will  take ;  if  it 
is  to  be  considered  as  a  charge  only  upon  the  estate  devised,,  the  residiiaiy 
devbee  wil]  be  entitled  to  the  benefit  of  the  Mure.  (Wright  v.  Hone, 
S  Mod.  222;  Jackson  v.  Horioek,  AmU.  467;  RenoeH  t.  Abbott,  4  Yes. 
802 ;  King  v.  Denison,!  V.  &  B.  260.>--<S.,C. 

9.  {Revocation.)  A  married  woman  having  power  to  appoint  personal 
estate,  iieid  in  Inist  for  her,  by  ha  last  will  and  testament,  notwithstanding 
her  oovoture,  made  a  will  in  ez«rcifle  of  her  power  during  the  life  of  her 
liitsbaod.  She  flurvived  her  husband,  and  afterwards  took  an  assignment 
ttom  her  trustee  of  the  personal  estate  to  herself:  Held,  that  the  assign- 
ment did  not  operate  as  a  revocation  of  the  will.  (Dingwell  y.  Askew, 
1  Cox»  427.}— C^M^  V.  Ooitgh^  M.  &  K.  296. 

10.  (Comiitwmi  remainder.)  A  testator  devised  his  reel  estates  to  trustees, 
upon  trust  that  his  daughter  M.  should,  until  twenty-one,  if  sole  and  un- 
married, receive  thereout  an  annuity  of  60/.,  and  that  she  should  there- 

.  after  and  until  thirty>one,  if  sole  and  unmarried,  receive  a  further  annuity 
of  40/.;  but  in  case  his  said  daughter  should  marry  without  the  consent  of 
his  trustees,  then  she  should  only  receive  an  annuity  of  50/.,  and  the  said 
eetale  should  immediately  upcm  such  marriage  be  in  trust  for  the  diildren 
of  M.,  as  t»iants  ia  common  in  tail ;  and  for  such  default  of  such  issue, 
in  trust  for  the  testator's  lister  S, ;  provided,  that  if  M.  should  marry 
with  the  consent  of  the  trustees^  it  should  be  lawful  for  them  te  settle  the 
estates  upon  M.  and  her  husband  for  their  joint  lives,  and  the  life  of  the 
survivor  of  them,  with  remainder  to  the  issue  of  M.  in  such  shares  as  the 
trustees  should  appoint,  and  in  default  of  such  appointment,  in  such  shares 
and  proportions  as  were  thereinbefore  limited.  M.  married  with  conjsent, 
and  died  without  issue:  Held,  that  the  remainder  to  S.  was  conditional, 
depending  on  M.*s  marriage  without  consent,  and  therefore  failed  though 
W»  died  without  issue.— To/ffervy  v.  Colt,  Y.  &  C.  621. 
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PRIVY  COUNCIL. 

[3  Knapp»  Part  I.] 

ADOPTION. 

{BengtU,)    An  adopted  son,  according  to  the  Hindoo  law,  is  entitled  to 

succeed  to  his  collateral,  as  well  as  his  direct,  relations  by  adoption.— 

Sumhoo  Lander  Clunodry  ▼,  Naraini  Dibeh,  53. 

ALIEN. 

1.  {Gibraltar.)  An  inhabitant  of  an  island  ceded  by  Great  Britain,  >vho 
immediately  after  its  cession  comes  over  to  England,  but  returns  to  the 
ceded  island,  in  which  he  had  left  his  fiunily,  and  resides  with  them  diere 
for  upwards  of  six  years,  and  then  emigrates  with  them  to  another  country 
under  the  goyemment  of  Great  Britain :  Held,  to  retain  the  character  of  a 
British  subject,  and  one  of  his  children,  bom  after  the  capitulation  of  the 
island,  and  before  its  final  cession,  by  treaty,  is  not  an  alien. — Jephson  y. 
Bdeba,  130. 

2.  {Canada.)  The  prerogative  of  the  crown  with  regard  to  ali«aia  must  be 
determined  by  the  law  of  the  particular  colonies  in  which  the  questions 
arise,  and  not  by  the  law  of  England,  which  is  only  to  be  looked  at  in 
order  to  determine  who  are  and  who  are  not  aliens. 

The  droit  d^aubaine  became  the  law  of  Lower  Canada,  with  regard  to 
aliens,  on  the  ancient  French  law  being  established  there,  by  the  14th 
Geo.  3,  c.  SS.-^DotiegaHi  v.  Donegani,  63. 

ALIMONY. 

In  estimating  the  amount  of  alimony  to  a  wife,  the  husband  is  not  entitled 
to  a  deduction  out  of  what  would  otherwise  be  payable  by  him  out  of  his 
income,  in  respect  of  money  left  by  wills  since  the  marriage  to  his' wife's 
sq>arate  use,  nor  in  respect  of  his  wife's  salary  as  a  lady-in-waiting  to  the 
queen,  which  is  not  a  permanent  appointment ;  but  he  is  entitled  to  such 
a  deduction  in  respect  of  a  pension  from  the  crown  granted  to  his  wife, 
and  which  must  be  considered  as  secure.  (2  &  3  Will.  4,  c.  1 16,)-^  Wat" 
meCtth  V.  Westmeath,  42. 

ASSESSMENT  OF  LANDS. 

{Madras,)  The  purchaser,  at  a  collector's  sale,  of  a  part  of  a  zemindary,  is 
not  entitled  to  the  sist  or  revenue  of  lands  situate  within  the  part  he  lias 
purchased,  but  not  included  in  the  permanent  assessment  of  the  zemindary. 
Land  which  is  not  included  in  the  accounts  of  the  circuit  committee,  upon 
which  the  permanent  assessment  of  the  northern  circars  is  made,  is  not 
included  in  that  assessment. — Niladiy  Row  v.  Vencatapvttey  Rasi,  23. 
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CONQUERED  COLONY. 

1.  {Gibraltar.)  Where  by  a  charter  under  the  great  sea^,  instituting  a 
court  in  a  conquered  colony,  it  is  provided  that  the  laws  of  England  shall 
be  the  measure  of  justice  between  the  parties,  and  the  court  is  empowered 
to  hold  pleas  of  what  nature  and  kind  soever,  and  to  issue  warrants  of 
execution  for  putting  parties  into  possession  under  its  decrees : — Held, 
that  the  English  law  of  real  property  was  substituted  for  tlie  old  law  of 
the  coimtry. — Jephson  v.  Rieba,  130. 
2.  {Same,)  The  law  of  a  conquered  colony  may  be  altered  by  the  King,  by 
proclamation  or  letters  patent  under  the  great  seal,  and  not  solely  by  means 
of  an  order  in  council. — S.  C. 

NATIONAL  CHARACTER, 

The  son  of  a  British  father  who  had  entered  into  the  service  of  France,  and 
taken  the  oath  of  a  knight  of  the  order  of  St.  Louis,  was  held  to  be  en- 
titled to  the  character  of  a  British  subject,  although  he  himself  was  bom 
in  France,  of  a  French  mother,  and  had  served  in  the  French  army. — 
Count  Wall's  case,  13. 

PRACTICE. 

1 .  (  Bengal,)  The  Judicial  Committee  are  bound  to  take  notice  of  the  law 
of  the  country  from  Which  the  appeal  comes,  and  to  decide  according  to  it, 
although  it  has  not  been  noticed  in  the  Court  below. 

When,  therefore,  a  Court  below  had  decided  upon  the  ground  of  evi- 
dence of  which  they  had  cognizance  in  another  suit,  but  which  was  not 
l^ally  before  them  in  the  suit  in  question,  their  decree  was  supported  on 
the  ground  that  the  appellant,  who  was  the  plaintiff  before  them,  had, 
according  to  the  law  of  the  country,  no  right  to  sue.  Sumbbochundcr  v. 
Naraini  Dibeh,  55. 

2.  The  judicial  committee  will  not  notice  any  alteration  of  rights  that  may 
have  taken  place  between  the  parties  in  consequence  of  an  act  of  the  pro- 
vincial legislature,  but  which  do  not  appear  on  the  record. — Donegani  v. 
Donegani 

3.  (Ecclesiastical  Courts.)  A  suit  for  a  divorce  on  the  ground  of  cruelty  and 
adultery,  brought  by  a  wife  against  her  husband  in  the  Consistory  Court  of 
London,  was  appealed  against  to  the  Arches  Court,  and  there  dismissed 
against  the  husband,  by  agreement,  in  1828,  but  the  inhibition  to  the  Con- 
sistory Com-t  was  not  relaxed.  In  1832,  another  suit  for  the  same  purpose 
was  brought  by  the  wife  against  the  husband,  in  the  Consistory  Court,  and 
the  judge  allowed  the  libel  to  be  brought  in,  and  overruled  the  husband's 
protest,  but  refused  to  order  him  to  appear,  on  the  ground  that  the  inhi- 
bition in  the  former  suit  was  in  force.  An  appeal  by  the  wife  against  this 
decree,  having  been  dismissed  for  irregidarity,  and  the  cause  remitted,  the 
judge  of  the  Consistory  Court  refused  to  receive  additional  articles  to  the 
Ubel:  the  Arches  Coiu-t,  on  appeal,  admitted  them,  holding  that  the  agi-ee- 
ment  putting  an  end  to  the  former  suit,  was  tantamount  to  a  formal  relax- 
ation of  the  inhibition :  Held,  on  appeal  to  the  Privy  Council,  that  the 
additional  articles  ought  not  to  have  been  admitted,  without  the  absolute 

VOL.  XVI.  Q 


226  Digest  of  Cases. 

appearance  of  the  husband  having  been  directed ;  but  the  cause  was  retained, 
the  council  ordering  the  husband  to  appear  absolutely,  and  declaring  that  on 
his  appearance  they  would  assign  to  hear  the  original  and  additional  libel 
and  exhibits. — Smfth  v.  Smyth,  48. 

SHIP. 

1.  {Lien,)  Material  men  have  no  lien  for  supplies  furnished  in  England,  on 
the  proceeds  remaining  in  the  registry  of  the  Court  of  Admiralty,  of  a 
ship  sold  under  a  decree  of  that  Court  for  the  payment  of  seamen's  wages. 
-—The  Ship  Neptune,  94. 

2.  (Mortgagee.)  A  mortgagee  in  possession  of  a  ship  sold  under  a  decree  of 
the  Court  of  Admiralty,  for  payment  of  seamen's  wages,  is  entitled  to  the 
remainder  of  the  proceeds  of  the  sale  after  such  payment,  with  costs. — S,  C. 

WILL. 

1.  (Probate.)  Probate  of  a  paper  disposing  of  real  and  personal  property, 
and  subjecting  them  both  to  the  payment  of  debts  and  ftmeral  expenses, 
which  was  in  the  testator's  handwriting,  and  signed  and  sealed  by  himself, 
but  not  attested,  although  an  attestation  clause  was  subjoined  to  it,  was 
reused,  on  evidence  raising  a  presumption  against  the  testator's  final  in- 
tention that  it  should  be  his  last  will. — Douglas  v.  Smith,  1. 

2.  (Approval  of  testator.)  Although  the  instructions  for  a  will  may  not 
have  originated  with  a  testator,  yet  his  subsequent  approval  of  them  is  suf- 
ficient to  render  his  will  valid. —  Tufnell  v.  Constable,  122. 

3.  (Capacity.)  Weakness  of  mind  and  forgetfiilness  are  not  sufficient  to  in- 
validate a  will,  if  it  is  proved  that  the  mind  of  the  testator  was,  when  called 
to  exertion,  capable  of  attention  and  application. — iS.  C. 

ZEMINDARY. 

(Madras.)  A  grant  made  by  a  zemindar,  in  1804,  of  part  of  his  zemindary, 
which  he  held  at  that  time  under  an  eight  years'  lease,  and  which  was 
afterwards  confirmed  to  him  upon  the  permanent  settiement,  is  valid  as 
against  }Amse\i.-—Enoogunty  Soorah  v.  Vencata  Neeladry,  27. 
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Barley  t.  Stephens,  1  M-  &  W,  156;   1  Tyr.  &  G.  413  ;  4  D.  P.  C.  770 

Arbitration,  4 
Bartlett  ▼.  Watkins,  1  M.  2c  W,  323         • .  . .  . .         . .         Bristol 

Bajlis  V.  Hajward,  5  N.  &  M.  613  Scire  Facias,  1 

Beasley  v.  Clarke,  2  Bing.  N.  C.  705  . .  . .  . .  . .         Way 

Bellottiv.  Bareila,  4D.  P.C.  719  Process,  1 

Beiringfon  v.  Phillips,  1  M.  &  W.  48;  1  Tyr.  &  G.  322;    4  D.  P.  C.  758 

Interest 
Biddlecotube  v.  Bond,  5  N.  &  M.  621  . .  . .         Warrant  of  Attorney,  1 

Birkctt  V.  Holme,  4  D.  P.  C.  556  . .    ^ Costs,  2 

Bold  V.  JUyner,  1  M.  &  W.  343         . .        '     . .  . .  . .  Broker 

Bowers  v.  Evans,  1  M.  &  W,  214         Witness,  2 

Bright  v»  Darnell,  4  D.  P.  C  756  . .  . .  . .  Arbitration,  5 

Briil  V.  Crick,  1  M.  &  W.  232  Promissory  Note,  2 

Brind  v.  Hampshire,  1  M.  &  W.  365  . .  • .  Promissory  Note,  3 

Brown  ▼«  Daubeny,  4  D.  P.  C.  585  ..  ..  ..  Pleading,  15 

Brown  v.  Jenks,  4  D.  P.  C.  581  ..  ..  ..  Practice,  18 

Bryant  ▼.  Cloiton,  1  M.  &  W.  408         Trespass,  2 

Bull  Y,  Turner,  1  M.  &  W.  47;  1  Tyr.  &  G.  367;  4  D.  P.  C.  734  Bail,  1 

Cadle  V.  Smart,  1  Tyr.  &  G.  475 ';  4  D.  P.  C.  76»)        . .  . ,         Set-off,  2 

Castle  V*  Sowerby,  4  D.  P.  C.  669         Practice,  20 

CbfU  V.  Oldfield,  4  D.  P.  C.  629     •      . .  . .  Warrant  of  Attorney,  5 

Cheslyn  v.  Pearce,  1  M.  &  W.  56;  1  Tjr.  &  G.  238;  4D,  P.  C.  693.  .Practice,  6 
Claridge  v.  Smith,  4  D.  P.  C.  583  . .         Costs,  6;  Court  of  Requests  Act,  2 

Clark  V.  Chelwode,  4  D.  P.  C.  635  . .  . .  Interpleader  Act,  5 

Clarke  v.  Stocken,  2  Buig.  N.  C.  651  . .  . .  . .  Arbitration,  2 
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Cooper  V.  Gardner,  3  Ad.  &  E.  211  ..              Elegit 

V.  Stevens,  5  N.  &  M.  635  . .  . .          Limitations,  Statute  of,  1 

Cowper  V.  Sternberg,  4  D.  P.  C.  591  . .  . .             . .          Pleading,  19 

Croad  V.  Harris,  4  D.  P.  C.  617  . .  . .             > .         Writ  of  Trial.  S 

Crosby  v.  Clarke,  1  AI.  &  W.  296  . .  . .             Affidavit  of  Debt,  I 

Curtis  V.  Tabram,  4  D.  P.  C.  600  . .  . .            . .            Practice,  19 

Duvis  V.  Holdini,',  1  M.  &  W.  161  ;  1  Tyr.  &  G.  S7l  Illegal  Contract,  2 

Day  V.Day.  lM.&  W.  39;  iTyr.&G.  314;  4  D.  P.  C.  740..  Writ  of  Trial,  1 
Defries  v.  Snell,  1  Tyr.  &  G.  206 ;  4  D.  P.  C.  680  Court  of  Requests'  Act,  1 

Dcnnehayc  v.  Richardson,  4  D.  P.  C.  564  . .  . .  Practice,  14 

Dobree  v.  Napier,  2  Bing.  N.  C.  781         International  Law 

Doe  v.  Owen,  1  M.  &  W.  322  Practice,  10 

d.  Beard,  v.  Roe,  1  M.  &  W.  360  Ejectment,  1 

d.  Do« ncs  v.  Iloe,  4  D.  P.  C.  565         Ejectment,  3 

d.  Errington  v.  Errington,  4  D.  P.  C.  602         . .  . .         Ejectment,  6 

d.  Earl  of  Falmouth  v.  Alderson,  1  M.  &  W.  210 ;    4  D.  P.  C.  701 

Ejectment,  2 

d.  Grimes  V.  Roe,  4  D.  P.  C.  591  Ejectment,  5 

d.  Jackson  v.  Roc,  4  D.  P.  C.  609  . .  . .  Ejectment.  7 

d.  Jordan  v.  Roe,  4  D.  P.  C.  577  Ejectment,  4 

d.  Oldham  v.  Roe,  4  D.  P.  C.  714         . .  . .  . .  Ejectment,  7 

d.  Rogers  v.  Pulleii,  2  Bing.  Ni  C.  7J9  . .  Landlord  and  Tenant,  1 

d.  Morris  v.  Roe,  1  M.  &  W.  207         . .  . .  . .  Lease,  3 

d.  Nash  V,  Birch^  1  M.  &  W.  402  . .  Landlord  and  Tenant,  3 

d.  Wills  v.  Uoe,  4  D.  P.  C.  628  ..  ..  ..  Ejectment,  8 

Duke  of  Norfolk  v.  I^ictster,  1  M.  &  W.  204 ;  1  Tyr.  &  G.  249;  4  D.  P.  C.  746 

Scire  Facias,  2 
Drinker  v.  Pascoe,  4  D.  P.  C.  566  . .  . .  . .  Costs,  3 

Douglas  v.  Winn,  4  D.  P.  C.  559  . .  ....  Practice,  IS 

Duckworth  v.  Alison,  1  M.&  W.  412  ..  ..  ..  Contract,  1 

Dumsday  v.  Hughes,  2  Scott,  377  . .  . .  . .  Writ  of  Right 

Dyer  v.  Levy,  4  D.  P.  C.  630         . .  . .  . .  . .         Attorney,  3 

Edwards  v.  Chapman,  1  M.  &  W.  231 ;  4  D.  P.  C.  732  . .  Rescission  of  Contract 
E\ans  V.  Evans,  3  Ad.  &  E.  132  . .  . .  Principal  and  Agent 

Fenn  v.  Grafton,  2  Bing.  N.  C.  617  . .  . .  . .  Pleading,  2 

Finch  V.  Brook,  2  Bing.  N.  C.  710         . .  . .  . .  . .  Error 

Fisher  v.  Wainwright,  1  M.  &  W.  411         . .  . .         Particulars  of  Demand 

Fogarty  V.  Smith,  4  D.  P.  C.  595  ..      ' Prisoner,  2 

Fosbrook  v.  Holt,  1  M.  &  W.  205;    1  Tyr.  &  G.  464;   4  D.  P.  C.  700 

Justices,  1 

Forbes  v.  Crow,  1  M.  &  W.  465 ..  Practice,  U 

Fordsham  v.  Round,  4  D.  P.  C.  569  Writ  of  Trial,  2 

Gaddercr  v,  Sheppard,  4  D.  P.  C  577         Process,  5 

George  v.  Thon>pson,  4  D.  P.  C.  656  ~    . .  . .  . .  . .  Evidence,  5 

Gilson  v.  Carr,  4  D.  P.  C.  618         Affidavits,  5  ;  Process,  8 

Glasicr  v.  Cooke,  5  N.  &  M.  680 Interpleader  Act 
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Goodchild  y.  Pledge,  1  M .  &  W.  363 Pleading,  17 

Gordon  v.  Twine,  4  D.  P.  C.  560  . .  Prisoner,  1 

Graham  v.  Panridge,  t  M.  &  W.  395  Set-off,  1 

Grant  v.  Willis,  4  D.  P.  C.  581         . .  . .  Bail.  3 

Gray  ▼.  Withers,  4  D.  P.  C.  636  . .  . .  Warrant  of  Attorney,  6 

Green  v.  Cobden,  2  Bing.  N.  C.  6?7  . .  . .  . .         Sequestration,  1 

V.  Rowan,  4  D.  P.  C.  659  Prisoner,  3 

Gregory  v.  HartncU,  1  M.  &  W.  183 ;  4  D.  P.  C.  695  . .  Pleading,  10 

Grounsell  v.  Lamb,  1  M.  &  W.  352 Pleading,  16 

Gunter  v.  M'Tear,  1  M.  &  W.  fOl ;  1  Tyr.  &  G.  245;  4  D.  P.  C.722.  Witnens,  1 

Gutsole  V.  Mathers,  1  M.  &  W,  495  Slander  of  Title 

Guy  ▼.  Hitchcock,  5  N.  &  M,  660  Insolvent,  l 

Hall  v.Charopneys,  4D.  P.  C.  713         Practice,  2'J 

V.  Goodricke,  2  Scott,  363  . .  . .  . .  . .  Replevin,  2 

V.  Jones,  4  D.  P.  C.  712         Bail,  4 

Harding  v.  Forshaw,  1  M.  &  W.  415  j  1  Tyr.  &  G.  472  ;  4  D.  P.  C.  761. 

Arbitration,  6 

V.  Stokes,  1  M.  &  W.  354         . .  •         . .  Municipal  Corporation  Act 

Harris  v.  Mathews,  4  D.  P.  C.  607  Costs,  7 

Y.  Matthews,  4  D.  P.  C.  608         . .  . .  . .  . .         AflBdavit,  3 

Harrison  v.  Forster,  4  D.  P.  C.  558         SherilF,  3 

Hartley  ▼.  Rodenhurst,  4  D.  P.  C.  748 Process,  1 1 

Herbert  v.  Darley,  4  D.  P.  C.  726         -  Process,  10 

Hewison  v,  Guthrie,  2  Bing.  N.  C.  755  . .  . .  . .  Mutual  Credit 

Hodges  V.  Gray,  1  Tyr.  &  G.  246  ;  4  D.  P.  C.  733         . .  . .        Covenant,  2 

Holding  V.  Raphael,  5  N.  &  M.  655  Bail,  7 

Hollingsworth  v.  Briggs,  4  D.  P.  C.  643  Pleading,  20 

Hollis  V.  Freer,  2  Bing.  N.  C.  719         Replevin,  1 

r.  Palmer,  2  Bing.  N.  C.  713  . .  . .         Limitations,  Statute  of,  2 

Hornidge  v.  E^Iand,  2  Scott,  357         ; Bankruptcy,  1 

Hoiigb  V.  Bond,  1  M.  &  W.  314  Practice,  9 

Hodlditch  V.  Swinfen,  2  Bing.  N.  C.  712  . .  , .  . .  Outlaury 

Hamphery  v.  Mitchell,  2  Bing.  N.  C.  619  . .  . .  . .  Arrest,  1 

Hutton  V.  Warren,  1  M.  &  W.  466  . .  . .  Landlord  and  Tenant,  2 

Hyde  ▼.  Johnson,  2  Bing.  N.  C.  776         . .         . .  Limitations,  Statute  of,  3 

Irving  V.  Heaton,  4  D.  P.  C.  638 Affidavit  of  Debt 

Isaac  V.  Farrar,  1  M.  &  W.  63  ;  1  Tyr.  &  G.  281 ;  4  D.  P.  C.  750.    Pleading,  6 

James  v.  Griffin,  1  M.  &  W.  20 ;  1  Tyr.  &  G.  449     . .      Stoppage  in  Transitu,  2 
Jarvis  v,  Dewcs,  1  Tyr.  &  G.  240 ;  4  D.  P.  C.  764         . .  . .         Attorney,  5 

Jee  V.  Potter,  4  D.  P.  C.  724        Practice,  23 

Jenkins  v.  Treloar,  1  M.  &  W.  16 }  1  Tyr.  &  G.  316 ;  4  D.  P.  C.  690. 

Pleading,  5 
Jenkinson  v.  Morton,  1  M.  &  W.  300    ^       . .  Middlesex  County  Court  Act 

Jervis  v.  Jones,  4  D.  P.  C.  610         .  •  . .  . .       Affidavit,  4  ;  Insolvent,  3 

Johnson  V.  Hamilton,  1  M.  &  W.  149 ;  4  D.  P.  C.  762  . .  Practice,  7 

Johnston  V.  Woolf,  2  Scott,  372         . .  Bankruptcy,  2 

Jooes  V.  Naney,  J  M.  &  W.  333         Pleading,  13 

Joordain  v.  Johnson,  2  C,  M.  &  R.  564        Pleadings  1 
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Kemp  V.  Gadderer,  4  D.  P.  C.  676  . .  . .  Bill  of  Exchange,  3 

Kerbey  v.  Denby,  1  M.  &  W.  336 *  . .  Process,  3 

Kirton  v.  Braithwaite,  1  M.  &  W.  310         . .  , .  . .  . .         Tender 

Krell  V,  Joy,  4  D.  P.  C.  600         Warrant  of  Ailoraey,  5 

Laforest  V.  Langan,  4  D.  P.  C.  642         ..         ..         ..         ..         Pleading,  19 

Lane  v.  Bennett,  1  M .  &  W.  70 ;  1  Ty r.  &  G.  441  . .  . .  Ireland 

V.  Tbelwell,  1  M.  &  W.  140;  1  Tjr.  &  G.  Sot  j  4  D*  P-  C.  705.  Pleading,  7 

Lang  V.  Spicer,  1  M.  &  W.  129  ;  1  Tyr.  &  G.  358.   Poor  L«w  Amendment  Act,  2 
Langton  v.  Vinej,  1  M.  fit  W.  47 9  . .  . .  . .  Practice,  1« 

La  Porte's  bail,  4  D.  P.  C.  639  Process,  9 

lAjthoarp  V.  Bryant,  2  Bing.  N.  C.  735         . .  . .        Vendor  and  Parchaser 

Lewis  V.  Ashton,  1  M.  &  W.  493         Costs,  1 

LoYeitt  V.  Hill,  4  D,  P.  C.  579         Arrest,  2  j  Process,  6 

Lyde  v.  Barnard,  1  M.  &c  W.  101  ;  1  Tyr.  8c  G.  250.      Limilalions,  Statute  of,  4 

M'Gahey  v.  Alston,  1  M.  &  W.  386         Bond,  S 

Marsball  v.  Whiteside,  1 M.  &  W.  188  j  4  D.  P.  C.  766         . .      Pleading,  1,11 

Masters  v.  Carter,  4  D.  P^  C.  577  Affidavit,  2 

Mee  ▼.  Tonilinson,  5  N.  &  M.  624  Pleading,  1 

Mcggs  V.  Binns,  2  Bing.  N.  C.  625         . .         Attorney,  2 

Mills  V.  Barber,  1  M.  8c  W.  425         Bill  of  Exchange,  5- 

Milton  V.  Rawlings,  4  D.  P.  C.  576  Practice,  16 

Miiiter  v.  Williams,  5  N.  8c  M.  647  , .  . .  . .  . .  Patent 

Morgan  v,  Pedler,  4  D.  P.  C.  645         Bail,  2 

Naylor  V.  Mopsey,  4  D.  P.  C.  671  ..  Bond,  5 

Nunn  V.  Curtis,  4  p.  P.  C.  729         Infant 

Nuttal,  Exp.,3  Ad.&E.  188         Attorney,  1 

Oakley  v.  Rigby,  2  Bing.  N.  C.  732         . ,         . .  . .  Stockjobbing  Act 

Orion  V.  France,  4  D.  P.  C  598         . .         Process,  7 

Ostler  V.  Bower,  4.D.  P.  C.  605         . .  . .  . .  Interpleader  Act,  4 

Owen  V.  Holies,  4  D.  P.  C.  572         Warrant  of  Attorney,  3 

Oxenden  v.  Cropper,  4  D.  P.  C.  574         . .  . .  .  •  .  •  Costs,  4 

Paget  V.  Foley,  2  Bing.  N.  C.  679         Covenant,  1 

Panter  v.  Seaman,  5  N...&  M.  679  . .  . .  Judgment ;  Practice,  2 

Parker  v.  Dubois,  1  M,  &  W,  30  ;  1  Tyr.  8c  G.  243         . .  . .  Stamp,  2. 

Parry,  Exp.,  1  M.  &c  W.  295         Attorney,  4 

V.  Roberto,  3  Ad.  8c. E.  118  ;  5  N,  8c  M.  669.      Money  had  and  Received* 

Partington  v.  Woodcock,  5  N.  8c  M,  672         . .  . »  . .  Insolvent,  2 

Partridge  v.  Wallbank,  1  M.  8c  W.  31 6  . ,  . .  . .  Process*  4. 

Pearce  v.  Cheslyn,  5  N.  8c  M.  652         . .         . .      Lease,  1 

Penprase  r.  Crease,  1  M.  8c  W.  36  j  I  Tyr.  k  G.  468  j  4  D,  P.  C.  711. 

Practice,  4 

Penson's  bail,  4  D.  P.  C.  627  . . » .         Bail,  5 

Percival  v.  Bird,  4  D.  P.  C.  748  CosU,  9 

Perse  v.  Browning,  1  M.  8c  W.  362 Affidavit  of  Debt,  « 

Phythean  v.  White,  1  M.  8c  W.  216  ;  4  D.  P.  C.  715         . .  . .      Trespass,  1. 

Piggott  V.  Birtles,  1  M.  8c  W.  441  . .  DistreU. 


LUt  of  Cases.  231 

Pbrlcr  V.  Izat,  I  M.  &  W.  381  Pitadiug.  10 

Powell  V.  Hostoi),  S  Ding.  N.  C.  668         Evidence,  3 

Preedy  v.  Lovell,  4  D.  P.  C.  67 1         Praciicc,  «1 

Price  ▼.  Williams,  1  M.  &  W.  1  ;  1  Tyr.  &  G.  197       . .      Leuse,  t ;  Pleading,  3 

Quiggin  T.  Daff,  1  M.  &  W.  174         Carrier 

Quia  V.  King,  I  ]yi,  &  W.  42 ;  1  Tjr.  fit  G,  407  j  4  D.  P.  C.  736        • .       Bond,  1 

Randall  ▼.  Ikey,  4  D,  P.  C.  682         Attorney,  9 

Read  v.  Massle,  4  D.  P,  C.  681  . .  Affidavit,  6 

Reeves  v.  Hearne,  1  M.  ^  W.  323  . .         . .         Accord  and  Satisfaction,  t 

Remon  ▼*  Hayward,  2  Ad.  &  £11. 666 . .  Debtor  and  Creditor ',  Evidence,  1 ;  SUrop,  i 

Regil  ▼.  Green,  1  M.  Sc  W.  328  Pleading,  1« 

Rei  F.  Bridger,  1  M.  &  W.  144 ;  1  T3  r.  &  G.  437  . .  . .         AiUindcr 

V.  Fellowes,  4  D.  P.  C  607  Certiorari 

V.  Giles,  4  D.  P,  C.  569  Practice,  15 

V.  Hester,  4  D.  P.  C.  589  Game  Act 

V.  Inhabitants  of  Mile  End  Old  Town,  5  N.  &  M.  581         . .         Order  of 

Removal ;  Poor  Law  Amendment  Act,  1 

V.  Justices  of  Cumberland,  5  N.  &  M.  578  • .         . .         Highway,  1  , 

V. Leicester,  4  X).  P.  C.  633     . .     Poor  Law  Amendment  Act,  3 

-—^  V.  Lords  Conimissioners  of  the  Treasury,  5  N.  fie  M.  589       . .       Mandamus 

—  ▼.  Marchioness  of  Downshire,  5  N.  fie  M.  662         . .  . .         Highway,  1 

—  V.  Mayor  of  Wells,  4  D.  P.  C.  562  Corporation 

V.  Powell,  1  M.  fie  W.  321         Sequestration,  8 

V,  Sheriflf  of  Surrey,  in  Stamford  v.  Berry,  4  D.  P.  C.  765      . .       Sheriff,  1 

—  V.  --^ Middlesex,  in  Disney  v.  Anthony,  4D.  P.  C  765  Affidavit,  7; 

Sheriff,  4 

V. : —  in  Hammond  v.  Bean,  1  M.  &  W*  182 ;  4  D.  P.  C, 

765        ..  .. Sheriff,! 

V.  Sillifant,  5  N.  fie  M.  610  Church  Rate 

Richardson  v.  Robertson,  1  M.  fie  VV.  463  Payment 

Richmond  v.  Bowditch,  1  M.  fie  W.  40 ;  1  Tyr.  fie  G.  241 ;  4  D.  P.  C.  749 

Practice,  5 

Ricketts  t.  Burman,  4  D.  P.  C.  578        . .         Practice,  17 

Rolfe  V.  Swann,  1  M.  fie  W.  305      . .         . .         Process,  % 

Roy,  Exp.  4  D.  P.  C.  573  Attorney,  7 

Riitcen,  Baron  de,  ▼.  Farr,  5  N.  fie  M.  617         Evidence,  2 

Ryan  V.  Furnell,  4  D.  P.  C.  582  Attorney,  8 

Sard  V.  Rhodes,  1  M.fic  W.  153;  1  Tyr.  fie  G.  296;  4  D.  P.  C.  743 

Bill  of  Exchange,  1 
Shackell  v.  Rosier,  2  Bingb.  N.  C.  634      .  •         *  •         •  -         I'iegal  Contract,  1 

Shaw  ▼.  Gates,  4  D.  P*  C,  720  Writ  of  Trial,  3 

Shuttleworth  v.  Clark,  4  D.  P*  C.  561 Interpleader  Act,  « 

Siboui  V.  Kirkman,  1  M.  fie  W.  418  Contract,  2 

Smith  V.  Dixon,  4  D.  P.  C.  571  Pleading,  14 

-^  V.  Edwards,  4  D.  P.  C.  621  Costs,  8 

Snell  V.  Burne,  5  N.  fie  M.  645  Arbitration,  1 

Sparkes  v.  Marshall,  2  Bing.  N.  C.  762  Insurance,  1 

Stanley  v.  Perry,  4  D.  P.  C.  599         . .       * . .         . .  Interpleader  Act,  3 
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ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 
(6  William  IV. — continued.) 

Cap.  8. — An  Act  for  punishing  Mutiny  and  Desertion,  and  for  the  better 
Payment  of  the  Army  and 'their  Quarters.  [22d  April,  1836.] 

Cap.  9. — An  Act  for  the  Regulation  of  His  Majesty's  Royal  Marine  Forces 
while  on  Shore.  [22d  April,  1836.] 

Cap.  10. — An  Act  to  indemnify  Witnesses  who  may  give  Evidence  before 
the  Lords  Spiritual  and  Temporal,  on  a  Bill  to  exclude  the  Borough 
of  Stafford  from  sending  Burgesses  to  serve  in  Parliament. 

[19th  May,  1836.] 
Cap.  11. — An  Act  for  the  Registration  of  Aliens,  and  to  repeal  an  Act 
passed  in  the  Seventh  Year  of  the  Reign  of  his  late  Majesty  for  that  pur- 
pose. [19th  May,  1836.] 
Cap.  12. — An  Act  for  amending  an  Act  of  the  Ninth  Year  of  the  Reign  of 
his  late  Majesty  King  George  the  Fourth,  intituled  "  An  Act  for  the 
better  Regulation  of  Divisions  in  the  several  Counties  of  England  and 
Wales."                                                                          [20th  May,  1836.] 
S.  1.  Justices  of  the  peace  at  Quarter  Sessions  may  alter  divisions  in 
the  manner  required  by  the  9  Geo.  4,  c.  43,  on  the  expiration  of  three 
years  from  the  constituting  thereof,  notwithstanding  any  provisions  in  that 
Act  to  the  contrary.  . . 

S.  2.  Justice  may  constitute  new  divisions  upon  proof  in  open  Court 
that  there  are  five  justices  residing  or  usually  acting  within  the  limits  of 
such  new  division. 

S.  3.  Forms,  &c.  to  be  the  same  as  those  required  by  the  9  Geo.  4, 
C.43. 

S.  '4.  Such  order  to  be  subject  to  such  power  of  petitioning  against  it, 
as  is  given  by  the  recited  Act. 

S.  5.  Proceedings  under  this  Act  not  to  be  quashed  for  want  of  form, 
or  removed  by  certiorari  or  other  process. 

S.  6.  This  Act  not  to  extend  to  Middlesex,  or  to  Scotland,  or  Ireland. 
Cap.  13. — An  Act  to  Consolidate  the  Laws  relating  to  the  Constabulary 
Force  in  Ireland.  [20th  May,  1836.] 

Cap.  14,— An  Act  to  amend  the  Laws  relating  to  Bankrupts  in  Ireland. 

[20th  May,  1836.] 

Cap.  15. — An  Act  to  amend  an  Act  of  the  Fourth  and  Fifth  Years  of  his 

present  Majesty,  in  order  to  enable  certain  Seamen  belonging  to  Shetland  or 

Orkney,  to  pay  certain  Sums  of  Money,  payable  under  that  Act  to  the 

Seamen's  Fund,  at  Lerwick  in  Shetland,  or  Kirkwall  in  Orkney. 

(7th  June,  1836.] 

Cap.  16. — An  Act  to  revive  and  continue  in  force>  until  the  First  Day  of 

August,  1840,  an  Act  of  the  Legislfttore  of  Jamaica^  to  explain  and  amend 
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an  Act  for  the  Abolition  of  Slavery  in  that  Island,  and  in  aid  of  the  i 

[7th  June,  1836.] 
Cap.  17. — An  Act  to  make  provision  for  the  better  Administration  of  Jus- 
tice in  certain  of  His  Majesty^s  West  India  Colonies.      [7th  June,  1836.] 
Cap.  18. — An  Act  to  apply  the  sum  of  Eight  Millions,  out  of  the  Consoli- 
dated Fund,  to  the  service  of  the  year  1836.  [7th  June,  1836.] 
Cap.  19. — An  Act  for  separating  the  Palatine  Jurisdiction  of  the  county 
Palatine  of  Durham  from  the  Bishopric  of  Durham. 

[21st  June,  1836.] 

Cap.  20. — An  Act  for  imposing  certain  restrictions  cm  the  renewal  of  leases 

by  ecclesiastical  persons.  [2l8t  Jnne,  1836.] 

S.  1.  No  ecclesiastical  cotporation,  or  spiritual  person,  or  master  of  any 
hospital,  shall  grant  any  new  lease  of  land,  tithes,  or  other  hereditaments, 
belonging  to  his  benefice,  by  way  of  renewal  of  any  lease  previously  granted 
for  two  or  more  lives,  until  one  of  such  lives  has  dropt,  and  then  only  fot 
the  surviving  lives  and  for  such  new  life  as  will  make  up  the  proper  num« 
her;  and  where  any  such  lease  has  been  granted  for  forty  years,  no  such 
ecclesiastical  corporation,  &c  shall  grant  a  new  lease  by  way  of  renewal, 
until  fourteen  years  thereof  have  expired;  and  where  such  lease  has  been 
made  for  thirty  years,  then  not  until  ten  years  have  expired;  and  where 
such  lease  has  been  granted  for  twenty-one  years,  then  not  until  seven 
years  have  expired ;  and  where  such  lease  has  been  granted  for  years,  no 
lease,  by  way  of  renewal,  shall  be  granted  for  life  or  lives.         * 

S.  2.  Such  renewed  leases  shall  hereafter  contain  a  recital,  in  case  of  a 
lease  for  lives,  of  the  names  of  the  persons  named  as  cestui  que  vie  in  the 
last  preceding  lease,  and  of  the  name  of  the  person  dead ;  and  in  case  of  a 
lease  for  years,  of  the  term  of  the  last  lease  and  how  much  has  then  ex- 
pired, and  how  much  remains  unexpired ;  and  every  such  recital,  so  &r 
as  relates  to  the  validity  oi  the  lease  to  be  granted,  shall  be  deemed  con- 
clusive evidence  of  the  fact 

S.  3.  Persons  introducing  recitals  into  such  leases,  knowing  the  same 
to  be  false,  guilty  of  a  misdemeanor,  and  in  addition  to  other  punishment, 
to  forfeit  to  the  party  suing  the  sum  of  500/.  or  five  years'  improved  an- 
nual value  of  the  hereditaments  comprised  in  the  lease. 

S.  4.  Where  it  shall  be  certified  that  for  ten  years  it  has  been  usual  to 
renew  such  leases  for  forty,  thirty,  or  twenty-one  years,  at  shorter  periods, 
renewed  lease  may  be  granted  conformably  to  such  practice. 

S.  5.  This  Act  not  to  prevent  exchange  of  lives  in  leases  for  lives, 
provided  such  exchange  be  approved  (in  the  case  of  an  Archbishop)  by 
the  King  in  CouncO,  or  (in  the  case  of  a  Bishop)  by  the  Archbishop,  or 
(in  other  cases)  by  the  Archbishop  and  Bishop. 

S.  6.  Nor  to  prevent  grants  or  renewals  of  leases  authorized  by  special 
Acts  of  Parliament 

S.  7.  Nor  to  prevent  leases  being  granted  with  a  view  tp  confirm  any 
titles  for  the  same  lives,  or  term  of  years,  commencing  at  fhe  same  period 
as  the  original  leases. 

S.  8.  Illegal  leases  not  to  be  rendered  valid  by  this  Act 

S.  9.  Leases  granted  ccmtrary  to  this  Act  since  March  25th  last,  shall 
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be  void ;  but  not  so  if  granted  pursiumt  to  covenant  or  agreement  entered 
into  before  that  date. 
S.  10.  This  Act  not  to  extend  to  Ireland. 
S.  11.  May  be  altered  this  session. 
Cap.  21. — An  Act  to  provide  that  Ptenons  in  Seodand  accused  of  Letter- 
stealing,  shaB  notjte  entitled  to  Liberation  on  Bail,  unless  in  certain  cases. 

[21st  June,  1836.] 
Cap.  22. — An  Act  to  enable  Bastards  in  Scotland  to  make  Testaments. 

[2l8t  June,  1836.] 

Cap.  23. — An  Act  to  continue  for  Three  Years,  and  from  thence  to  the  end 

of  the  then  next  Session  of  Parliament,  the  Acts  for  the  Relief  of  Insolvent 

Debtors  in  Ireland.  [2l8t  June,  1836-^] 

Cap.  24. — An  Act  to  render  valid  certain  Marriages  solenmizedin  a  Chapel 

of  Pase,  iyi  the  Parish  of  Wandsworth,  in  the  County  of  Surrey,  called 

Saint  Ann's  Chapel.  [21st  June,  1836.] 

Cap.  25. — An  Act  for  granting  an  additional  Rate  of  Postage  on  Letters 

between  Great  Britain  and  Ireland,  by  way  of  Mijford  and  Waterford. 

[21st  June,  1836.] 

Cap.  26.— An  Act  for  granting  to  His  Majesty,  until  the  Fifth  Day  of  July, 

1837,  certain  Duties  on  Sugar  imported  into  the  United  Kingdom,  for  the 

Service  of  the  Year  1836.  [4th  July,  1836.] 

Cap.  27.— An  Act  for  investing  in  Government  Securities  further  Portions 

of  the  Cash  lying  unemployed  in  the  Bank  of  England  belonging  to 

Bankrupts'  Estates.  [4th  July,  1836.] 

S.  7.  Official  assignee  to  file  certificate  of  unclaimed  dividends  and 

undivided  surplus  of  bankrupts'  estates. 

S.  8.  Such  unclaimed  dividends  and  undivided  surplus  to  be  paid  into 
the  Bank  of  England  to  "  The  unclaimed  dividend  account." 
Cap.  28. — An  Act  to  enable  Persons  to  make  Deposits  of  Stock  or  Exche- 
quer Bills  in  lieu  of  giving  Security  by  Bond  to  the  Postmaster-General, 
and  Commissioners  of  Land  Revenue,  Customs,  Excise,  Stamps,  and  Taxes. 

[4th  July,  1836.] 

Cap.  29.— An  Act  for  improving  the  Police  in  the  District  of  the  Dublin 

Metropolis.  [4th  July,  1836.] 
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REGUL^  GENERALES. 

EASTER  TERM,  6  Will.  IV. 

REGULATIONS 

For  the  Examination  of  Persons  applying  to  he  admitted  as  Attorneys 
of  the  Court  of  King*s  Bench,  Common  Pleas,  or  Exchequer,  p«r- 
suant  to  the  Rule  of  Court  made  in  Hilary  Term. 

Whereas  by  a  rule  of  the  Courts  of  King's  Bench,  Common  Pleas,  an4 
Exchequer,  made  in  Hilary  Term,  1836,  it  was  ordered  that  the  several 
masters  and  prothonotaries  for  the  time  being  of  the  said  Courts  respectively, 
together  with  twelve  attorneys  or  solicitors,  should  be  appointed  by  a  rule  of 
Court  in  Easter  Tenn  in  every  year,  to  be  examiners  for  one  year,  of  persons 
^plying  to  be  admitted  attorneys  of  the  said  Courts,  any  five  of  whom  (one 
whereof  to  be  one  of  the  said  masters  or  prothonotaries)  should  be  competent 
to  conduct  the  examination ;  and  that  from  and  after  the  last  day  of  the 
present  Easter  Term,  subject  to  such  appeal  as  therein-after  mentioned,  no 
person  should  be  admitted  to  be  sworn  an  attorney  of  any  of  the  said  Courts, 
except  on  production  of  a  certificate  signed  by  the  major  part  of  such  ex- 
aminers actually  present  at,  and  conducting,  his  examination,  testifying  his 
fitness  and  capacity  to  act  as  an  attorney ;  such  certificate  to  be  in  force  only 
to  the  end  of  the  term  next  following  the  date  thereof,  unless  such  time  should 
be  specially  extended  by  the  order  of  a  judge.  And  it  was  further  ordered 
that  the  examiners  so  to  be  appointed,  should  conduct  the  said  examinations 
under  regulations  to  be  first  submitted  to,  and  approved  by,  the  judges ;  and 
that,  until  ftirther  order,  such  examination  should  be  held  in  the  hall  or  build- 
ing of  the  Incorporated  Law  Society  of  the  United  Kingdom,  in  Chancery 
Lane,  on  such  days  (being  within  the  last  ten  days  of  every  term),  as  the 
said  examiners,  or  any  five  of  them,  should  appoint ;  and  that  any  person  not 
previously  admitted  of  any  of  the  three  Courts,  and  desirous  of  being  ad- 
mlttedi  should  give  a  term's  notice  of  his  intention  to  apply  for  examination^ 
by  leavuig  the  same  with  the  secretary  of  the  said  society  at  their  said  hall. 

And  whereas,  by  a  rule  of  all  the  said  Courts  made  in  this  present  Easter 
Term,  it  was  ordered  that  the  several  masters  and  prothonotaries,  for  the  time 
being,  of  the  said  Courts  respectively,  together  with  Thomas  Adlington, 
Jonathan  Brundrett,  George  Frere,  James  William  Freshfield,  James  Hall, 
Bryan  Holme,  William  Lowe,  Edward  Rowland  Pickering,  Samuel  White 
Sweet,  Williaui  Tooke,  Richard  White,  and  Edward  Archer  Wilde,  gentle- 
men, attorneys,  should  be,  and  the  same  were  thereby  appointed  examiners 
for  one  year  then  next  ensuing,  to  examine  all  such  persons  as  should  desire 


240        Regulm  Generales,  Hilary  Term,  6  Will.  4. 

to  be  admitted  attorneys  of  all  or  either  of  the  said  Courts,  from  and  after  the 
last  day  of  that  term ;  and  that  any  five  of  the  said  examiners  (one  of  them 
being  one  of  the  said  masters  or  prothonotaries),  should  be  competent  to  con- 
duct the  said  examination  in  pursuance  of,  and  subject  to,  the  provisions  of 
the  said  rule  in  Hilary  Term  last. 

In  pursuance  of  the  said  Rules,  the  following  Regulations  for  conducting 
the  said  examinations  have  been  submitted  to,  and  approved  by,  the  judges  of 
the  said  Courts:— 

I.  That  every  person  appljdng  to  be  admitted  an  attorney  of  any  of  the 
said  Courts,  pursuant  to  the  said  Rules  shall,  within  the  first  seven  da3rs  of 
the  term  in  which  he  is  desirous  of  being  admitted,  leave,  or  cause  to  be  left, 
with  the  secretary  of  the  said  Incorporated  Law  Society,  his  articles  of  clerk- 
ship duly  stamped,  and  also  any  assignment  which  may  have  been  made 
thereof,  together  with  answers  to  the  several  questions  hereunto  annexed, 
signed  by  the  applicant,  and  also  by  the  attorney  or  attorneys  with  whom  he 
shall  have  served  his  clerkship. 

II.  That  in  case  the  applicant  shall  show  sufficient  cause  to  the  satisfaction 
of  the  examiners,  why  the  first  Regulation  cannot  be  fully  complied  with,  it 
shall  be  in  the  power  of  the  said  examiners,  upon  sufficient  proof  being  given 
of  the  same,  to  dispense  with  any  part  of  the  first  Regulation  that  they  may 
think  fit  and  reasonable. 

III.  That  every  person  applying  for  admission,  shall  also,  if  required,  sign 
and  leave,  or  cause  to  be  left^  with  the  secretary  of  the  said  society,  answers 
in  writing  to  such  other  written  or  printed  questions  as  shall  be  proposed  by 
the  said  examiners  toucliing  his  said  service  and  conduct,  and  shall  also,  if 
required,  attend  the  said  examiners  personally,  for  the  purpose  of  giving 
further  explanations  touching  the  same ;  and  shall  also,  if  required,  procure 
the  attorney  or  attorneys  with  whom  he  shall  have  served  his  clerkship  as 
aforesaid,  to  answer,  either  personally  or  in  writing,  any  questions  touching 
such  service  or  conduct,  or  shall  make  proof  to  the  satisfaction  of  the  said 
examiners  of  his  inability  to  procure  the  same. 

IV.  That  every  person  so  applying  shall  also  attend  the  said  examiners  at 
the  hall  of  the  said  society,  at  such  time  or  times  as  shall  be  appointed  for 
that  purpose,  piursuant  to  the  said  Rule,  as  the  said  examiner  shall  appoint, 
and  shall  answer  such  questions  as  the  said  examiners  shall  then  and  there 
put  to  him,  by  written  or  printed  papers,  touching  his  fitness  and  capacity  to 
act  as  an  attorney. 

V.  That  upon  compliance  with  the  aforesaid  regulations^  and  if  the  major 
part  of  the  said  examiners  actually  present  at,  and  conducting,  the  said  ex- 
amination (one  of  them  being  one  of  the  said  masters  or  prothonotaries) 
shall  be  satisfied  as  to  the  fitness  and  capacity  of  the  person  so  applying  to 
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act  as  an  attorney,  the  said  examiners  so  present,  or  tike  miyor  part  of  them, 
shall  certify  the  same,  under  their  hands,  in  the  following  form,  viz. : — 

In  pursuance  of  the  Rules  made  in  Hilary  and  Easter  Terms,  1836,  of  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  we,  being  the 
major  part  of  the  examiners  actually  present  at  and  conducting  the  examin- 
ation of  A^  BT  of,  &c.  do  hereby  certify,  that  we  have  examined  the  said  A.  B. 
as  required  by  the  said  Rules,  and  we  do  testify,  that  the  said  A.  B.  is  fit  and 
capable  to  act  as  an  attorney  of  the  said  courts. 

Signed  by  all  the  Judges. 


Questions  as  to  due  Service,  to  be  answered  by  the  Clerk, 

I.  What  was  your  age  on  the  day  of  the  date  of  your  articles? 

II.  Have  you  served  the  whole  term  of  your  articles  at  the  office  where 
the  attorney  or  attorneys,  to  whom  you  were  articled  or  assigned,  carried  on 
his  or  their  business?  and  if  not,  state  the  reason. 

III.  Have  you  at  any  time  during  the  term  of  your  articles  been  absent 
without  the  permission  of  the  attorney  or  attorneys  to  whom  you  were  articled 
or  assigned?  and  if  so,  state  the  length  and  occasions  of  such  absence. 

IV.  Have  you  during  the  period  of  your  articles  been  engaged  or  con- 
cerned in  any  profession,  business,  or  employment,  other  than  your  pro- 
fessional employment  as  clerk  to  the  attorney  or  attomies  to  whom  you 
were  articled  or  assigned  ? 

v.  Have  you  since  the  expiration  of  your  articles  been  engaged  or  con- 
cerned, and  for  how'  long  time,  in  any  and  what  profession,  trade,  business, 
or  employment,  other  than  the  profession  of  an  attorney  or  solicitor? 


Questions  «|  to  due  Service,  to  be  answered  by  tfte  Attorney. 

I.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the  office  where  you 
cany  on  your  businese?  and  if  not,  state  the  reason. 

Hi  Has  the  said  A.  B.,  at  any  time  during  Ihe  term  of  his  articles,  been 
absent  without  your  permission?  and  if  so,  state  the  length  and  occasions  of 
such  absence. 

HI.  Has  the  said  A.  B.,  during  the  period  of  his  articles,  been  engaged  or 
concerned  in  any  profession,  business,  or  employment,  other  than  his  pro- 
fessional employmtnt  as  your  articled  clerk  ? 

VOL.  XVI.  R 
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IV.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerkship,  with  the 
exceptions  above  mentioned,  been  faithfully  and  diligently  employed  in 
your  professional  business  of  an  attorney  or  solicitor? 

V.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles,  been  engaged 
or  concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  and  so- 
licitor? 

And  I  do  hereby  certify,  that  the  said  A.  B.  hath  duly  and  faithfully  served 
under  his  articles  of  clerkship  (or  assignment,  as  the  case  may  be)  bearing 
date,  &c.  for  the  term  therein  expressed,  and  that  he  is  a  fit  anid  proper 
person  to  be  admitted  an  attorney. 


(    243    ) 


EVENTS  OF  THE  QUARTER. 

Most  of  the  itnportant  measures  relating  to  the  Law  now  before  Parliament,  have 
been  before  Parliament  so  long,  that  there  is  hardly  any  thing  to  say  aboat  them 
that  has  not  been  said  repeatedly.  This  part  of  our  publication  accordingly  is  gra- 
dually shrinking  mto  a  dry  recapitulation  of  bills  proposed,  brought  in,  postponed, 
rejected  or  passed.  Amongst  these  the  Prisoners*  Counsel  Bill  is  that  on  which 
the  greatest  share  of  public  and  professional  attention  has  been  fixed ;  not  without 
reason,  for  it  promises  to  effect  a  very  serious  alteration  in  the  whole  administration 
of  justice,  both  civil  and  criminal,  immediately.  We  say  both  civil  and  criminal, 
because  we  think,  it  impossible  that  the  business  of  the  circuits  can  be  dispatched 
by  the  present  limited  number  of  judges,  should  the  time  required  for  trying  pri- 
soners be  increased  to  any  thing  like  the  anticipated  extent.  The  fate  of  the  mea- 
sure was  decided  at  once  by  the  secession  of  Lord  Lyndhurst,  who  till  within  a 
very  recent  period  has  permitted  himself  to  be  numbered  amongst  its  most  decided 
opponents,  and  we  must  confess  ourselves  utterly  at  a  loss  to  account  for  his  sudden 
conversion,  every  topic  contained  in  his  speech  having  been  urged  years  ago  in  de- 
bates in  which  he  took  part,  or  in  publications  which  he  must  be  considered  to  have 
read.  To  be  sure  he  describes  Mr.  Sydney  Smyth's  article  (qaoted  in  our  last 
number  from  a  number  of  the  Edinburgh  Review  published  in  1828)  as  "  an  essay 
lately  published  by  a  dignitary  of  the  church,"  so  that  it  is  just  possible  that  he 
formerly  opposed  the  bill  without  knowing  the  strongest  arguments  that  could  be 
adduced  in  favour  of  it. 

In  the  Second  Report  of  the  Criminal  Law  Commissioners,  which  has  recently 
appeared,  the  general  conclusion  in  favour  of  the  main  object  of  the  bill  is  qualified 
as  follows : — 

"  Considering,  however,  the  deference  due  to  opinions  which  are  entitled  to  high 
respect,  and  that  the  alleged  inconveniences  of  the  proposed  change  would  prin- 
cipally occur  in  the  inferior  Criminal  Courts,  we  have  to  remark,  that  if  it  should 
be  deemed  desirable  to  make  an  experiment  as  to  the  probable  effect  of  the  change, 
full  defence  by  counsel  might  be  allowed  in  the  first  instance  in  capital  cases  only, 
and  it  might  be  declared  that  in  other  cases  of  felony  the  prisoners*  counsel  should 
have  the  like  privilege,  in  case  the  prosecuting  counsel  addressed  the  jury." 

We  suggested,  in  our  last  number,  that  the  question  should  be  left  to  the  Criminal 
Law  Commissioners,  and  we  still  wish  it  had  been.  The  other  subject  discussed  in 
this  Report  is  that  of  punishments.  It  is  proposed  to  confine  the  punishment  of 
death  to  high  treason,  and  ofiences  which  consist  in,  or  are  aggravated  by,  acts  of 
violence  to  the  person,  or  which  tend  directly  to  endanger  human  life,  as  murder, 
bummg  of  buildings  or  ships,  piracy  (with  aggravations  to  be  defined),  robbery 
(with  similar  aggravations),  rape,  &c.  The  Commissioners  also  recommend  that  a 
proper  scale  of  secondary  punishments  shall  be  prepared.  This  Report  will  form 
the  subject  of  an  article  on  some  future  occasion. 

Another  Report,  involving  many  considerations  affecting  the  administration  of 
justice,  namely,  a  Report  on  County  Rates,  was  lately  presented  and  is  in  print. 
This,  also,  it  is  our  intention  to  review. 

The  Imprisonment  for  Debt  Bill  has  little  chance  of  passing  this  session,  and  as 
the  public  are  gradually  becoming  aware  of  its  importance — of  the  sweeping  revolu- 
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tioD  it  will  effect  in  the  law  of  debtor  and  creditor,  and  the  extent  of  new  patronage 
it  will  create — we  should  not  be  much  surprised  to  see  it  fail  altogether. 

The  Bill  for  the  improved  Registration  of  Voters  is  still  pending,  and  will  pass, 
though  the  inexpediency  of  it  has,  in  our  opinion,  been  most  convincingly  de- 
monstrated ;  for  the  gain  on  the  score  of  uniformity  and  economy  will  be  trifling, 
and  the  advantages  of  contemporaneous  registration  will  be  lost.*  It  is,  more- 
over, a  question  of  difficulty  with  whom  the  appointment  of  the  permanent  re- 
visers shall  be  placed.  It  clearly  ought  not  to  be  given  to  the  Speaker,  nor  to  any 
member  of  the  government,  or  strong  suspicions  will  be  raised  of  their  integrity. 

An  ingenious  plan  for  the  improvement  of  Election  Committees  has  been  recently 
brought  forward  by  Mr.  Charles  fiuUer,  which  creates  another  new  fund  of  pa- 
tronage for  the  Bar;  one  of  the  proposed  resolutions  being,  that  the  Speaker  of  the 
House  of  Commons  do  nominate  three  barristers,  of  not  ]es8<han  five  years  standing, 
to  fill  the  office  of  assessors  to  Election  Committees.  We  must  take  the  liberty  to 
say  that  this  resolution  is  very  far  from  inclining  us  in  favour  of  the  plan,  for  in  our 
opinion  the  bar  is  likely  to  suffer  considerably,  in  point  of  reputation,  from  the 
quantity  of  petty  employments  reforming  ministries  Itave  been  the  means  of  show- 
ering upon  it.  These  teach  men  to  look  aside  from  the  straight  paths  of  the 
profession,  and,  by  substituting  petty  objects  of  ambition  for  elevating  ones,  lower 
their  tone  of  mind  and  dissipate  all  independent  energy  of  character.  In  the  filling 
up  of  the  new  recorderships,  which  are  really  judicial  offices  of  high  importance, 
every  dirty  mode  of  procuring  recommendations  has  been  resorted  to,  and  it  is  idle 
to  suppose  that  this  sort  of  competition  can  be  repeated  without  degrading  the  com- 
petitors. 

A  Bill  for  facilitating  the  Transfer  of  Property  by  dispensing  with  sundry  useless 
forms  and  observances  which  the  feudal  system  had  entailed  upon  the  modern 
system  of  conveyancing,  has  been  brought  in  by  Lord  Lyndburst,  who  explained  its 
objects  and  bearings  with  his  usual  clearness  and  felicity. 

The  fate  of  the  Provincial  Ecclesiastical  Courts  is  still  undecided,  on  account  of 
the  difficulty  experienced  in  determining  the  precise  sort  of  jurisdiction  by  which 
they  are  to  be  replaced,  but  there  is  little  chance  of  their  surviving  more  than  ano- 
ther session  at  the  utmost. 

The  vacant  mastership,  after  a  long  and  unaccountable  delay,  has  been  conferred 
on  Mr.  Senior,  whose  public  services  and  professional  merits  amply  justify  the  ap- 
pointment. 

'  See  A  Letter  to  H,  Warburton,  Esq,  M.P,  on  his  Proposed  Alterations  in  the 
Registration  of  Voters,    London.     1836. 
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LIST  OF  NEW  PUBLICATIONS. 


The  Justice  of  the  Peace  and  Parish  Officer.  By  Richard  Burn,  LL.D. ;  a 
new  edition  with  Corrections  and  Aditions,  and  the  Cases  and  Statutes  brought 
down  to  the  Present  Time.  The  Title  Poor  and  the  Criminal  Law  by  Thomas 
D'Oyly,  Seijeant  at  Law  ;  and  the  remainder  of  the  Work  by  E.  V.  Williams, 
Esq.  Barrister  at  Law.    In  5  vols.  8vo.  price  61.  68,  bds. 

A  Digest  of  the  Law  of  Evidence  on  the  Trial  of  Actions  at  Nisi  Prius.  By 
Henry  Roscoe,  Esq.,  of  the  Inner  Temple,  Banister  at  Law.  Fourth  edition,  with 
considerable  additions.    In  12mo.  price  1/.  bds. 

A  Practical  Treatise  of  the  Law  of  Vendors  and  Purchasers  of  Chattels  Personal. 
ByT.  C.  Morton,  Esq.  of  Lincoln's  Inn.    In  8vo.  price  14s.  bds. 

The  Introduction  of  a  Justice  of  the  Peace  to  the  Court  of  Quarter  Sessions  of 
the  Peace.  By  William  Robinson,  LL.D.,  of  the  Middle  Temple,  Banister  at 
Law.     In  12mo.  price  18s.  bds. 

A  Supplement  to  the  Collections  of  Statutes,  by  Sir  William  David  Evans, 
connected  with  the  general  Administration  of  the  Law,  arranged  according  to  the 
order  of  the  original  Work,  with  Notes,  containing  the  Statutes  from  the  1 1  Geo.  4, 
&  1  Will.  4,  to  the  5  &  6  Will.  4,  both  inclusive.  By  Thomas  ColpitU  Granger, 
Esq.,  of  the  Inner  Temple,  Barrister  at  Law.'    In  2  vols.  8vo.  price  21.  2s.  bds. 

A  Practical  Treatise  of  the  Law  of  Mortmain  and  Charitable  Uses  and  Trusts, 
with  an  Appendix  of  Statutes  and  Forms.  By  Leonard  Shelford,  Esq.,  of  the 
Middle  Temple,  Barrister  at  Law.    In  8vo.  price  1/.  lis.  6d.  bds. 

A  Supplement  to  Deacon's  Digest  of  the  Criminal  Law  of  England,  containing 
a  Digest  of  all  the  recent  Statutes  and  Crown  Cases,  and  a  complete  Digest  of  the 
Law  against  Offences  relating  to  the  Coin.  By  W.  M.  Hindmarch,  Esq.,  of  Gray's 
Inn,  Barrister  at  Law.    In  8vo.  price  8s.  bds. 

An  Epitome  of  the  Law  relating  to  Railway,  Bank,  Insurance,  Mining,  and 
other  Joint-Stocks  Companies,  with  an  Appendix,  containing  Statutes, Cases  at  Law 
and  in  Equity,  Resolutions  of  the  Houses  of  Parliament  as  to  Railways,  Forms  of 
Deeds,  &c.  &c.  By  C.  F.  F.  Wordsworth,  Esq.,  of  the  Inner  Temple,  Banister 
at  Law.    In  12mo.  price  8s.  6d,  bds. 

A  Manual  of  the  Law  of  Fixtures.  By  David  Gibbons,  Esq.,  of  the  Middle 
Temple,  Special  Pleader.    Price  3s.  6d.  bds. 

The  Country  Attorney's  Practice  in  conducting  Actions  in  the  Superior  Courts  of 
Law  at  Westminster,  with  an  Appendix  of  Forms  and  Bills  of  Costs.  By  John 
Gray.    In  12mo.  price  9s.  bds. 
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On  the  Evidence  of  Accomplices.    By  the  Right  Honourable  Henry  Joy,  Lord 
Chief  fiaron  of  His  Majesty's  Court^f  Exchequer  in  Ireland.  In  8vo.  price  5f.  bds. 
[We  shall  probably  devote  an  article  to  this  subject] 

A  Practical  Treatise  of  Powers.  By  the  Right  Honourable  Sir  £.  Sugden. 
The  Sixth  edition.    In  2  vols,  royal  8vo.  price  21,  bds. 

[Will  be  reviewed  veiy  shortly.] 

Blackstone's  Commentaries  on  the  Laws  of  England.  The  Nineteenth  Edition, 
with  copious  Notes.  By  J.  E.  Hovenden,  Esq.,  and  A.  Ryland,  Esq.,  of  Gray's 
Inn,  Barristers  at  Law.    In  8vo.  price  32.  3<.  bds. 
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ART.  I.— JARDINE'S  CRIMINAL  TRIALS. 

The  Library  of  Entertaining  Knowledge.  Criminal  Trials. 
Vols.  I.  and  11.  (By  David  Jardine,  Esq.,  Barrister  at 
Law.)    London,  1832,  1835. 

We  have  refrained  thus  long  from  making  this  valuable  and 
interesting  work  the  subject  of  an  article,  in  the  hope  that 
its  completion  would  before  this  have  enabled  us  to  present 
to  our  readers  a  connected  review  of  the  whole  series.  But 
as  the  long  intervals  between  the  publication  of  the  volumes 
seem  to  render  it  improbable  that  we  shall  have  that  oppor- 
tunity for  a  considerable  time  to  come,  we  will  not  any  longer 
defer  the  notice  which  the  merits  of  those  that  have  already 
appeared  deserve  and  demand  from  us.  The  author  states 
the  general  design  of  the  series  to  be,  "  to  extend  more  widely 
amongst  general  readers  the  advantage  and  entertainment 
which  may  be  derived  from  the  perusal  of  criminal  trials,  by 
selecting  from  the  State  Trials,  and  other  sources,  those  which 
possess  the  greatest  interest,  and  may  be  useful  in  illus- 
trating, in  a  popular  manner,  either  English  history  generally, 
or  the  history  of  our  jurisprudence;*'  and  more  specifically, 
"  to  trace  the  changes  in  our  criminal  law,  and  the  steps  by 
which  it  has  advanced  to  its  present  state,  and  to  exhibit  a 
fair  comparison  between  the  ancient  and  modem  forms  of 
administering  justice."  These  objects  are  in  effect  identical 
with  those  of  the  selection  made  from  the  State  Trials  by 
Mr.  Phillipps,  which  was  reviewed  in  a  former  volume  of  this 
Journal  ;^  but  the  present  work  has  these  advantages,  that 
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the  proceedings  are  given  in  unbroken  detail,  and  illustrated 
from  new  sources  of  information  ;  that  it  proposes  to  extend 
its  range  over  a  wider  space ;  that  it  adapts  itself  much  more 
to  the  comprehension  and  gratification  of  general  read^ers, — 
and  that'  it  is,  especially  when  we  regard'  the  pains  bestowed 
upon  it,  cheaper  almost  beyond  comparison. 

In  reviewing  Mr.  Phillipps's  volumes,  we  entered  at  some 
length  into  the  history  and  progress  of  our  criminal  jurispru- 
dence and  procedure,  and  adverted  to  most  of  the  important 
points  connected  with  the  administration  of  criminal  justice, 
in  which  the  advance  of  civilization,  liberty,  and  knowledge, 
happily  for  all  the  interests  of  society,  have  wrought  a  change 
BO  great  and  general,  that  we  look  back  on  the  details  of 
brutal  and  tyrannous  injustice,  on  the  selfishness,  corrup- 
tion, falsehood,  and  cruelty,  which,  not  two  centuries  ago,  in 
a  country  boasting  throughout  Europe  of  its  freedom,  were 
united  to  bear  down  the  unhappy  object  of  state  vengeance,— 
almost  with  the  shudder  as  well  of  incredulity  as  of  horror. 
On  the  present  occasion,  therefore,  we  shall  principally  con- 
fine ourselves  to  a  notice  of  the  valuable  and  important  ma- 
terials which  Mr.  Jardine  has  been  enabled,  by  his  researches 
in  the  State  Paper  Office  and  in  other  public  collections,  to 
bring  for  the  first  time  in  aid  of  our  inquiries  into  the  penal 
jurisprudence  of  England.  For  the  same  reason,  we  shall  not 
pause  upon  his  introductory  dissertation,  well-written  and 
instructive  as  it  is,  further  than  to  observe  on  one  or  two  in- 
teresting points  in  the  history  of  our  criminal  procedure,  on 
which  his  labours  have  thrown  new  light. 

One  of  these  refers  to  the  use  of  torture  in  England — a 
practice  which,  directly  opposed  as  it  was  even  to  the  earliest, 
and  to  the  most  solemn  and  repeated  denunciations  of  the 
highest  legal  authorities,  our  author  shows  to  have  been  em- 
ployed down  to  the  period  of  the  commonwealth  at  least,  "  as 
a  matter  of  course  in  all  state  prosecutions,  at  the  mere  dis- 
cretion of  the  Privy  Council,  and  uncontrolled  by  any  law 
besides  the  will  of  the  Sovereign."  We  will  not  refer  to  the 
earlier  and  undisputed  cases  in  which  the  rack,  and  other  in- 
struments of  still  more  refined  torture,  were  applied  to  state 
prisoners,  down  to  and  through  the  reign  of  Elizabeth :  but  it  is 
clear  that  the  practice  was  continued,  and  with  little,  if  any,  less 
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scrople^under  James  and  Charles  I.  It  appears  almost  certain 
that  Guy  Fawkes  was  examined  under  the  torture  of  the  rack. 
The  royal  warrant  for  its  application  is  still  in  existence,  and 
concludes  with  this  merciful  injunction  from  the  most  Chris- 
tian of  monarchs,  evidently  of  his  own  pedantic  composition : 
— "  using  the  gentler  torture  first,  et  sic  per  gradns  ad  ima 
tenditur,  and  so  God  speed  you  in  your  good  work!"  The 
comparison  of  Fawkes's  handwriting  in  his  signatures  to  his 
several  depositions  (preserved  in  the  State  Paper  Office)  fur- 
nishes an  almost  conclusive  argument  that  he  actually  suf- 
fered the  torture.  He  had  originally  given  his  name  as  John 
Johnson,  and  in  that  name  subscribed  his  first  depositions, 
and  evidently  in  a  disguised  hand.  On  his  next  examination 
he  admitted  his  real  name,  and  subscribed  as  "  Guido 
Fawkes,"  in  a  firm  and  bold  hand,  and  no  doubt  in  his  ordi- 
nary handwriting.  But  his  last  deposition  (six  days  after- 
wards), in  which  he  for  the  first  time  disclosed  the  conspiracy 
and  betrayed  the  names  of  his  confederates,  "  is  signed  in  a 
faint  and  trembling  hand  ;  the  signature  has  the  appearance 
of  being  written  by  a  person  in  great  bodily  agony ;  the 
Christian  name  alone  is  completed,  and  the  pen  appears  to 
have  fallen  from  the  hand  of  the  writer  while  he  was  attempt- 
ing to  form  the  initial  letter  of  his  surname."  Mr.  Jardine 
gives  a  fac-simile  of  these  three  signatures,  and  it  seems  almost 
impossible  to  resist  the  conclusion  he  derives  from  them.  A 
few  years  afterwards  the  priest  Peacham,  who  was  condemned 
for  treasonable  passages  in  a  sermon  he  had  never  published 
or  even  preached,  was  examined  on  interrogatories  drawn  up 
by  a  commission  of  which  Bacon  (then  attorney-general)  was 
a  member,  "  before  torture,  in  torture,  between  torture,  and 
after  torture :"  and  a  warrant  is  preserved,  signed  by  both 
Bacon  and  Coke,  by  which  a  poor  fanatic  of  the  name  of 
Peacock,  in  1620,  was  condemned  to  the  torture,  "either  of  the 
manacles  or  the  rack."  The  revered  and  sanctimonious  Charles 
the  First  is  found,  in  1627,  communicating  to  Lord  Falkland, 
(what  names  are  desecrated  by  these  horrors!)  then  Lord 
Deputy  of  Ireland,  on  his  a])plication  for  authority  to  rack 
two  priests  suspected  of  traitorous  designs,  the  royal  response, 
"  that  he  may  rack  them,  or  kill  them,  if  he  thinks  proper ; " 
an  opinion  unanimously  confirmed,  it  seems,  by  the  council, 
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"  who  were  all  of  one  mind,  that  he  might  rack  the  priests  if 
he  saw  cause,  and  hang  them  if  he  found  reason."  And  not- 
withstanding the  solemn  declaration  of  all  the  judges,  in  the 
case  of  Felton,  *'  that  he  ought  not  to  be  tortured,  for  no 
such  punishment  was  known  or  allowed  by  our  law,"  it  is 
shown  from  documents  referring  to  later  cases,  that  sucfh  pu- 
nishment was  continued  throughout  the  reign  of  Charles  I. 
There  appears  to  be  no  well-authenticated  instance  of  it  subse- 
quent to  the  commencement  of  the  civil  war :  and  it  is  un- 
questionable that  the  Usurpation  was  distinguished  by  a  grow- 
ing regard  both  to  the  fomois  of  law  and  to  the  exercise  of 
mercy,  though  whether  the  improvement  be  attributable  to  the 
changes. in  government  or  to  the  advance  of  civilisation,  we 
leave  our  readers,  according  to  the  peculiar  bias  of  thejr  poli- 
tical opinions,  to  decide.  Mr.  Jardine  well  observes,  that 
**  the  long  continuance^  under  the  authority  of  the  royal  prerogative,^ 
of  a  practice  directly  opposed  to  the  fundamental  principles  of  reason, 
justice,  or  law,  condemned  and  denounced  by  the  opinions  of  the 
wisest  lawyers  and  statesmen,  at  the  very  time  that  they  were  com- 
pelled to  act  upon  it,  furnishes  a  most  remarkable  instance  of  the 
existence)  in  former  times,  of  a  power  above  the  law,  controlling  and 
subverting  the  law,  and  rendering  its  practical  application  altogether 
inconsistent  with  its  theoretical  excellence." 

It  appears,  also,  from  original  documents  relating  to  several 
of  the  most  interesting  of  the  state  trials,  that  a  process  of 
manufacturing  and  garbling  written  depositions  and  examina- 
tions (which  were  used  in  most  of  the  trials  of  James  I.'s 
reign,  almost  to  the  entire  exclusion  of  oral  evidence)  for  the 
purpose  of  securing  a  conviction,  or  avoiding  the  publication  of 
matter  unpalatable  to  the  ruling  powers,  was  resorted  to  in  the 
most  unscrupulous  manner,  as  part  of  the  regular  getting  up 
of  the  case  for  the  prosecution.  Our  author  describes  the 
process,  as  it  appears  in  a  vast  number  of  depositions  extant 
in  the  State  Paper  Office  : 

*'  In  the  first  place,  the  interrogatories  to  be  exhibited  to  the  dif- 
ferent witnesses  were  prepared  by  the  law  officers  of  the  crown,  under 

^  In  proposing  the  question  of  its  legality  to  the  judges  in  Feltoti's  case,  James  I. 
explicitly  declares  the  subservience  of  the  law  to  his  own  absolute  authority  in  the 
matter : — "  The  question  is,  whether  by  ike  law  he  might  not  be  racked,  and  whe- 
ther there  is  any  law  against  it ;  for,  said  the  king,  if  it  ipight  be  done  by  law,  he 
^^uld  net  use  his  prerogative  on  this  point." 
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the  superintendence  of  the  Privy  Council;  upon  the  answers  to 
these/  interrogatories  were  then  framed  to  be  administered  to  the 
party  accused.  The  statements,  if  not  extracted  by  actual  torture, 
were  generally  given  under  the  extreme  fear  of  it^  or  under  a  greater 
or  less  degree  of  pressure.  .  .  .  There  are  some  instances  in  which 
words  or  sentences  objected  to  by  the  prisoner  or  witness,  on  reading 
over  his  examination^  have  a  line  drawn  through  them  ;  but  this  is 
always  so  done  as  to  leave  them  in  a  legible  state^  and  the  circum* 
stance  is  duly  noted  in  the  margin.  The  statements  thus  procured 
from  the  prisoners  were  perused  and  examined  by  the  counsel  for  the 
crown  previously  to  the  trial ;  and  each  deposition  being  dissected 
into  paragraphs,  which  were  distinguished  by  letters  in  the  margin^ 
was  carefully  marked  with  directions  to  the  officer  of  the  court  to 
read  only  certain  selected  passages.  Thus,  in  the  margins  of  the 
depositions  examined  by  Sir  Edward  Coke  (who  was^  perhaps,  the 
most  zealous  and  laborious  attorney-general  who  ever  held  the 
office)  such  notes  as  these  constantly  occur  in  his  hand- writing  : — 
*  Read  J.  and  B.  only'—*  Read  not  this'— '  Cave!'  (^Beware  !)-^ 
' Hucusque,'  (Thus far),  &c.  The  prisoner,  therefore,  was  not  only 
subjected  to  the  gross  injustice  of  an  accusation  made  behind  his 
back,  but  by  this  skilful  penning  of  the  depositions,  was  effectually 
prevented  from  detecting  and  pointing  out  to  the  jury  any  incon- 
sistencies in  the  accusation  so  made." 

We  shall  see  presently  an  extraordinary  instance  of  this 
foul  practice,  and  in  which  the  royal  professor  of  kingcraft 
was  himself  a  direct  agent,  in  the  case  of  the  prosecutions  for 
the  Gunpowder  Treason. 

The  trials  contained  in  Mr.  Jardine's  first  volume  are  those 
of  Sir  N.  Throckmorton  (1554),  the  Duke  of  Norfolk  (1571)^ 
Dr.  William  Parry  (1584),  the  Earls  of  Essex  and  South- 
ampton (1600),  and  Sir  Walter  Raleigh  (1603).  Each,  ex- 
cept the  last,  is  introduced  by  a  biographical  notice  of  its 
subject,  and  some  of  these  memoirs  constitute  by  far  the  most 
interesting  and  accurate  narratives  we  have  of  the  paities; 
To  the  imperfect  report  of  Throckmorton's  case,  as  given  in 
the  State  Trials,  the  author's  researches  have  not  enabled  him 
to  add  any  fuller  or  more  correct  account,  none  of  the  exa- 
minations being  preserved  in  the  State  Paper  Office.  Mr* 
Jardine's  remarks  on  the  trial,  though  more  extended,  coin- 
cide in  substance  with  those  of  Mr.  Phillipps.  The  utter  want 
of  order  and  regularity  in  the  conduct  of  it — the  assumption 
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tkroughout,  by  bar  and  bench,  of  the  prisoner's  guilt— the 
disregard  of  the  first  principles  of  evidence,  in  the  admission 
of  examinations  taken  in  his  absence,  and  from  parties  con- 
victed and  attainted  for  the  very  same  alleged  treason — the 
arbitrary  authority  exercised  in  fining  and  imprisoning  the 
jury  for  acquitting  him — all  are  lamentable  testimonies  to  the 
gross  pervereion  of  justice  and  outrage  on  humanity,  which 
characterized  the  criminal  procedure  of  that  day.  The  only 
point  whereon  the  mind  reposes  with  any  mixture  of  satisfac- 
tion is  the  courageous  honesty  of  the  jury,  an  example,  alas  ! 
of  less  force  than  was  the  terror  of  its  punishment,  since  the 
brother  of  the  prisoner  was  shortly  afterwards  brought  to  trial 
and  convicted  on  the  selfsame  evidence. 

In  the  report  of  the  Duke  of  Norfolk's  trial,  as  given  in 
Hargrave's  and  Howell's  collections,  the  most  material  exa* 
minations  are  wanting ;  and  the  omission  of  these,  and  of 
papers  and  letters  referred  to  in  the  evidence,  render  it  so 
imperfect  as  to  be  in  many  parts  unintelligible.  These  Mr. 
Jardine  has  supplied  from  MSS.  in  the  British  Museum,  fi-om 
Murdin's  and  other  collections  of  State  Papers,  and  from 
authentic  sources  hitherto  unpublished.  He  enters  into  a 
detailed  inquiry  how  far  the  evidence  adduced  on  the  trial, 
illegal  and  unsatis&ctory  as  it  was  in  itself,  establishes,  when 
considered  in  combination  with  facts  derived  fixym  other 
sources,  the  proposition  that  the  duke  was  guilty  of  treason, 
with  respect  to  any  of  the  charges  alleged  as  overt  acts  in  the 
indictment — viz.  the  attempt  to  marry  the  Queen  of  Scots, 
the  design  to  use  force  against  the  royal  authority  to  carry 
^hat  attempt  into  effect,  and  the  connexion  with  the  Rudolphi 
conspiracy:  and  comes  to  the  conclusion,  which  a[^)ears 
abundantly  supported  even  by  the  evidence  on  the  trial  (a&* 
suming  it  true),  that  on  the  last  charge  he  was  properly  con- 
victed. The  design  to  contract  marriage  with  Mary,  which 
he  in  effect  admitted  himself  to  have  entertained,  was  most 
un&irly  and  unfoundedly  tortured  into  an  attempt  upon  the 
crown,  for  the  purpose  of  bringing  it  within  the  statute  of 
ixeasons.  "  The  reader,"  says  Mr.  Jardine,  *^  will  not  refuse 
the  praise  of  great  ingenuity  at  least  to  the  lawyers  of  those 
days,  who  could  so  readily  make  out  that  the  Duke  of  Nor- 
folk's attempt  to  marry  the  Queen  of  Scots  was  an  overt  act 
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— an  open  manifestation  of  a  secret  design  to  kill  the  Queen 
of  England/' 

The  case  of  the  worthkss  and  half-insane  fanatic,  Parry, 
which  is  worth  preservation  only  because  it  was  made  the 
pretext  of  more  rigorous  penal  enactments  against  the  Catholic 
body,  presents  a  curious  specimen  of  the  garbling  of  evidence 
to  which  we  have  alluded.  A  letter  was  read  from  Parry  to 
the  Queen,  in  which  he  unequivocally  admitted  his  treason- 
able design  of  assassinating  her :  but  it  appears  by  a  refer- 
ence to  Strype's  Annals,  where  the  letter  is  printed  from  the 
original  in  Parry's  hand-writing,  that  several  passages  which 
were  unpalatable  to  the  Queen,  or  tended  to  negative  the 
treasonable  conspiracy  alleged  in  the  indictment,  were  omitted 
on  the  trial  and  in  the  report.  Among  them  was  the  con- 
cluding sentence,  which  was  in  these  remarkable  terms : — 
"  Remember  your  unfortunate  Parry,  chiefly  overthrown  by 
your  hard  hand ;  amend  it  in  the  rest  of  your  servants ;  for  it 
is  past  with  me  if  your  grace  be  not  greater  than  I  look  for.'' 
At  his  execution,  as  on  his  trial,  (Mr.  Jardine  copies  from 
Strype  an  account  of  the  former,)  he  declared  his  innocence 
of  the  design  of  assassination,  and  appealed  to  the  queen's 
personal  knowledge  of  the  fact ;  and  encountered  his  horrible 
death  with  extraordinary  hardihood.  The  sentence  was  exe- 
cuted in  all  the  strictness  of  statutable  butchery :  "  after  one 
swing  he  was  cut  down ;  when  his  bowels  were  taken  out,  he 
gave  a  great  groan." 

The  trial  of  the  Earls  of  Essex  and  Southampton  is  prii.« 
cipally  taken  from  a  manuscript  in  the  State  Paper  Office  (ut 
which  the  report  in  the  State  Trials  is  an  imperfect  and  abbre- 
viated transcript),  collated  with  two  reports  in  the  Harleian 
MSS.,  apparently  drawn  up  by  spectators  of  the  trial,  and 
with  the  account  given  by  Camden.  Mr.  Jardine  has  thus 
supplied  many  incidents,  and  a  great  mass  of  documentary 
evidence  not  before  in  print.  It  appears  that  the  exordium  of 
the  attorney-generars  (Sir  Edward  Coke's)  opening  speech, 
which  is  here  printed  from  a  MS.  in  his  own  hand-writing, 
gave  him  no  small  labour  in  the  composition ;  the  original 
being  scarcely  legible  from  the  numerous  alterations  and  in- 
terlineations. He  labours  hard  to  expound  the  grounds  on 
which  the  charge  of  treason  was  supported,  but  succeeds  only 
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in  involving  it  in  an  obscurity  utterly  chaotic.  We  will  tran- 
scribe a  few  of  the  opening  paragraphs,  as  a  sample  of  the 
great  lawyer's  argumentative  eloquence : — 

"  May  it  please  your  Grace,  in  all  good  governraenls  men's  judg- 
ments and  censures  are  and  ought  to  be  directed  by  reason  and  pre- 
cedent 5  the  laws  do  best  express  the  one,  and  true  histories  the  other. 
The  laws,  that  by  long  experience  and  practice  of  many  successions 
of  grave,  learned,  and  wise  men,  have  grown  to  perfection,  are 
grounded  no  doubt  upon  greater  and  more  absolute  reason  than  the 
singular  and  private  opinion  or  conceit  of  the  wisest  man  that  liveth 
in  the  world  can  find  out  or  attain  unto.  Therefore  the  law  shall 
stand  for  reason.  Now,  my  lords,  the  judges,  who  are  the  fathei*s  of 
the  law,  do  know,  that  by  the  law  the  thought  or  imagination  of  the 
death  of  the  prince  is  treason  ;  but  because  the  thoughts  are  only 
known  to  God,  it  is  not  permitted  to  be  so  adjudged,  till  they  appear 
by  discovery  either  by  word  or  writing,  or  some  outward  act.  But  h6 
that  raiseth  a  rebellion  or  insurrection  in  a  settled  government,  doth, 
in  construction  of  law,  imagine  the  death  and  destruction  of  the 
prince,  and  is,  therefore,  guilty  of  treason.  For  the  law  doth  in* 
tend  that  where  a  man  doth  raise  power  and  forces  to  reform  any 
thing  in  the  government  or  the  commonwealth,  he  doth  usurp  upon 
the  prince,  and  take  upon  himself  his  authority,  and  therefore  in- 
tendeth  his  deposition  and  death  ;  for  he  that  abuseth  the  government 
hateth  the  governor.  The  king  is  bound  by  an  oath  to  govern  the 
realm  3  therefore  to  resist  by  force  his  authority  and  government  is 
treason.  The  king  is  bound  by  an  oath  to  administerjustice  j  there- 
fore if  a  man  doth  assemble  force  to  redress  his  wrongs,  he  doth  climb 
forcibly  into  the  king's  throne  of  justice,  and  is  so  guilty  of  treason. 
All  this  I  will  fully  prove  to  your  lordships  by  several  cases  and 
precedents." 

He  then  refers  to  several  authorities,  amongst  them  the  case 
of  the  apprentices  in  1595,  (of  whom  he  reports  that  their  de- 
sign to  whip  the  Lord  Mayor  was  an  overt  act  of  compassing 
the  king's  death),  and  proceeds  to  apply  them :  — 

''  If,  then,  labourers  assembling  together  and  devising  to  overthrow 
the  laws  respecting  their  wages  \  if  low  apprentices  rising  to  resent 
the  whipping  of  their  fellows  3  if  millers  and  masons,  poor  mechani- 
cal persons,  intending  to  overthrow  inclosures,  shall  be  said  to  be 
guilty  of  treason,  in  devising  the  death  and  destruction  of  the  king, 
what  shall  we  say  when  so  many  earls,  barons,  and  knights,  having 
assembled  on  a  sudden 300  or  400  persons,  and  expecting  a  multitude  of 
followers,  in  a  settled  government,  do  intend  to  take^ — not  a  slender 
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fort,  but  tbe  Tower  of  London  \  to  invest, — not  a  mean  village^  but 
this  great  city  3  to  surprise, — not  tbe  mansion  of  tbe  Lord  Mayor,  but 
tbe  sacred  palace  of  tbe  Queen  ?  This  must  needs  imply  tbe  deatb  and 
destruction  of  tbe  Queen,  and  is  bigber  tban  tbe  bigbest  treason.  .  .  • 
And  tbougb  tbe  surprising  of  ber  Court,  where  ber  royal  person  is,  in 
sucb  manner  as  you  sball  bear,  is  of  all  tbese  attempts  tbe  most  dan- 
gerous ',  yet  sucb  is  tbe  godly  care  of  ber  Majesty  for  tbe  good  of  ber 
subjects,  tbat  tbe  change  of  ber  blessed  government  by  such  a  Cati- 
line, popish,  dissolute,  and  desperate  company,  that  should  have  de- 
spoiled and  dishonoured  her  good,  loyal,  and  rich  subjects,  this  should 
be  more  perilous  to  her  than  ber  own  safety." 

Fully  conversant  as  Sir  Edward  appears  to  have  been,  in  his 
capacity  of  crown  prosecutor,  with  all  the  vocabulaiy  of  vitu- 
peration, the  choice  of  these  last  objurgatory  epithets  seems, 
Mr.  Jardine  informs  us,  to  have  given  him  infinite  trouble, 
being  written  over  numerous  erasures,  and  the  phrases  having 
been  altered  at  least  five  or  six  times  before  his  taste  was 
satisfied.  Another  passage  furnishes  an  amusing  example  of 
his  fondness  for  quaint  metaphorical  allusions : — "  This 
offence  was  not  of  the  suddenness  they  make  show  of;  for 
my  Lord  of  Essex  ever  wore  a  black  bag  about  his  neck,  con- 
taining a  catalogue  of  the  names  of  such  as  were  of  his  num- 
bers ;  a  black  bag,  meet  for  so  black  a  cause.  This  treason- 
bird  hath  been  secretly  long  a-hatching ;  and  was  hatched  in 
such  a  hollow  tree,  that  it  was  only  God's  providence  that 
discovered  it  before  it  was  fiiUy  fledged  to  fly  of  itself."  A 
still  more  painful  effort  of  his  imagination  is  elaborated  in 
his  opening  against  Sir  Walter  Raleigh  :— "  Your  lordships 
will  see  that  these  treasons,  though  they  consisted  of  several 
points,  closed  in  together,  like  Sampson's  foxes,  which  were 
joined  in  the  tails,  though  their  heads  were  severed."  And 
he  thus  classically  describes  to  the  jury  the  growth  and 
varieties  of  treason  :  "  Treason  is  of  ifour  kinds  ;  treason  in 
cordcy  which  is  the  root  of  the  tree  ;  treason  in  ore,  which  is 
the  bud  ;  treason  in  manu,  which  is  the  blossom ;  and  treason 
in  consummatione,  which  is  the  fruit." 

A  curious  circumstance  relating  to  the  depositions  of  Sir 
Ferdinando  Goi^e  and  other  witnesses  on  EiSsex's  trial,  is  dis- 
closed by  the  examinations  of  the  originals  in  the  State  Paper 
Office.  It  is  well  known  that  Bacon,  shortly  after  the  trial, 
published,  by  the  Queen's  direction  and  mider  the  supervision 
of  the  Council,  an  account  of  the  proceedings,  under  the  title 


256  .JardinQ^B  Criminal  TriaU. 

o(  a  *'  Declaration  of  the  Treas^Mis  of  the  Earl  of  Essex," 
which  is  printed  among  his  works :  and  he  affirms  that  he 
copied  the  depositions  "  word  for  word'^  from  the  originals 
proved  on  the  trial.  But  it  appears  that  many  passages,  which 
were  undoubtedly  proved  on  the  trial,  are  omitted  in  this  state- 
ment, and  that  all  these  are  marked  on  the  original  papers 
with  the  letters  '*  Ow."  in  Bacon's  handwriting ;  and  a  state 
reason  is  discoverable  for  every  one  of  the  omissions,  the  para- 
graphs excluded  going  to  disprove  a  deliberate  plan  of  trea- 
son, or  to  contradict  the  story  published  by  the  government, 
both  at  home  and  to  foreign  courts.  An  example,  almost 
ludicrous,  of  the  petty  malice  of  Elizabeth  against  the  memory 
of  her  former  favourite,  occurred  in  the  preparation  of  this 
narrative.  "  After  it  was  set  to  print,"  says  Bacon  in  his 
*' Apology"  for  his  own  imputed  ingratitude  to  his  patron^ 
'^  tbe  Queen,  wbo,  as  she  was  excellent  in  great  matters,  so  she 
was  exquisite  in  small ;  and  noted  that  I  could  not  forget  my 
ancient  respect  to  my  lord  of  Essex,  in  terming  him  ever  my 
lord  of  Essex y  my  lord  of  Essex ^  almost  in  every  page  of  the 
book;  which  she  thought  not  fit,  but  would  have  it  made 
Essex  y  or  the  late  Earl  of  Essex;  whereupon,  of  force,  it  was 
printed  de  novo,  and  the  first  copies  suppressed  by  her  pe- 
remptory commandment."  It  does  not  appear  that  any  serious 
obstacle  was  opposed  by  the  disinclination  of  Ehzabeth  to  the 
execution  of  her  former  favourite :  her  regard  for  him,  the 
offspring  of  selfishness  and  vanity,  had  long  since  evaporated. 
The  well-known  story  of  the  ring  supposed  to  be  entrusted  to 
Lady  Nottingham  is  beyond  doubt  altogether  fabulous.  With 
what  a  pious  and  constant  courage  the  unhappy  victim  of 
court-favour  resigned  himself  to  death,  is  too  well  known  to 
need  illustration  here. 

The  romantic  and  chivalrous  interest  belonging  to  the  cha- 
racter and  fortunes  of  Sir  Walter  Raleigh,  has  caused  the  pro- 
ceedings against  him  to  be  more  generally  known  than  almost 
any  other  like  passage  of  English  history.  The  monstrous  ini- 
quity of  his  conviction,  on  evidence  equally  tainted  and  illegal ; 
the  noble  and  inti^pid  yet  modest  bearing  of  the  accomplished 
prisoner,  conti*asted  with  the  rancoious  insolence  of  Coke  ^  the 
refined  philosophy  which  solaced  and  adorned  bis  long  imjwi- 
sonment;  the  barbarous  baseness  with  which,,  after  thirteen 
years'  confinement,  the  sordid  and  odious  tyrant  whom  it  wsis 
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his  unhappy  fate  to  serve,  sacrificed  him  to  his  own  paltry 
vengeance,  and  to  the  demand,  yet  more  ignoble,  of  a  foreign 
power,  is  all  familiar  to  the  most  cursory  reader  of  our  national 
story.  Mr.  Jardine  has  not  been  able  to  add  much  to  the  im- 
perfect reports  of  the  trial ;  he  has  supplied  a  few  additional 
examinations  not  before  printed,  but  they  do  not  vary  the  ge- 
neral aspect  of  the  proceedings.  But  a  most  interesting  addi- 
tion is  made  to  our  materials  of  knowledge  respecting  this 
illustrious  victim,  by  the  publication  of  the  origmal  minutes 
of  Sir  Thomas  Wilson,  who  was  Lieutenant  of  the  Tower 
during  Raleigh's  imprisonment  previously  to  his  execution, 
appointed  for  the  special  purpose  of  wonning  from  him  infor- 
mation as  to  his  Guiana  expedition,  which  might  suit  the  pur- 
poses of  the  government ;  and  who  ap]>ears  to  have  been  in  all 
respects,  **  by  inhumanity,  meanness,  and  cunning,'*  thoroughly 
qualified  for  his  commission.  "  It  is  difficult,"  says  Mr.  Jar- 
dine,  "  to  say  whether  the  preponderating  feeling  is  sympathy 
for  the  captive,  or  disgust  and  indignation  for  his  unfeeling 
and  treacherous  keeper.  His  minutes  and  daily  reports  to  Se- 
cretary Naunton  show  a  system  of  rigid  observation,  and  of 
artful,  ensnaring  espionage  on  his  part,  which  was  never  for  a 
moment  relaxed." 

"  Raleigh's  own  servant  was  immediately  dismissed^  and  a  man 
appointed  by  Wilson  took  his  place.  Lady  Raleigh  and  ber  son  were 
excluded  from  the  Tower,  but  she  was  allowed,  and  even  invited,  to 
correspond  freely  with  her  husband ;  and  then  the  notes  which  she  sent, 
as  well  as  Raleigh's  answers,  were  intercepted  by  Sir  Tbomas  Wilson*8 
man,  and  sent  to  tbe  king  and  council  before  they  were  delivered* 
Sir  Thomas  Wilson  himself  never  stirred  from  bis  prisoner  from  the 
time  he  opened  bis  lodging  in  tbe  morning  till,  with  bis  own  band, 
be  locked  bim  up  for  tbe  night ;  at  his  meals,  at  bis  devotions,  and 
during  tbe  attendance  of  bis  physician  and  surgeon,  tbis  persevering 
keeper  never  quitted  bis  apartment.  His  own  feeling  towards  bis  un- 
happy prisoner,  and  his  zeal  in  the  unworthy  task  in  wbicb  he  was 
employed,  are  manifested  by  tbe  language  which  be  constantly  uses 
respecting  bim  in  bb  reports  and  letters :  he  calls  bim  '  hypocrite' 
and  '  arch  imposter,'  widi  other  terms  of  reproach  5  and  says  be 
never  dealt  with  one  tarn  ingenios^  nequam^  *  The  King  of  Heaven 
preserve  your  majesty,'  says  be  in  one  of  bis  letters,  '  from  having 
many  such  dangerous  subjects.'  Having  removed  tbe  prisoner  iato 
apartments  of  greater  security  than  those  in  wbicb  he  bad  been 
placed  l>y  Sir  Allen  Apsley,  (tbe  former  lieutenant).  Sir  Thomas  Wil- 
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son  writes  to  Sir  Robert  Naunton,  one  of  the  Secretaries  of  State, 
tlius :  *  I  have  removed  this  man  into  a  safer  and  higher  lodging, 
which,  tho*  it  seemeth  nearer  heaven,  yet  there  is  no  means  to  escape 
but  into  hell.*  Again,  in  a  letter  to  the  king,  be  says,  '  I  hope,  by 
such  means  as  I  shall  use,  to  work  out  more  than  I  have  yet  done ; 
if  not,  I  know  no  other  means  but  a  rack  or  a  halter/ 

*'  Raleigh  was  at  this  time  in  the  sixty-sixth  year  of  his  age  ^ 
during  the  whole  period  of  his  imprisonment,  he  was  tormented  by 
an  intermitting  fever  and  ague ;  his  body  was  covered  with  painful 
imposthumes,  and  he  had  a  swelling  on  his  left  side  which  occa- 
sioned perpetual  uneasiness,  in  addition  to  all  which  he  was  afflicted 
with  a  hernia.  These  distressing  complaints  were  represented  by 
Wilson  to  be  either  wholly  counterfeited  or  greatly  exaggerated ;  and 
as  a  proof  of  this,  he  tells  the  king,  that  ^  howbeit  he  is  ever  and  anon 
puling,  pining,  and  groaning,  yet  if  I  put  him  into  any  discourse  to 
his  liking,  of  his  last  voyage,  or  former  actions,  he  will  talk  imme- 
diately with  as  great  heartiness,  courage,  and  signs  of  cheerfulness, 
as  the  soundest  and  strongest  man  filive.* " 

One  of  Naunton's  letters  to  this  well-selected  gaoler  presents 
one  of  the  most  odious  representations  of  kingly  malignity  and 
courtly  hard-heartedness  that  could  well  have  been  combined 
into  one  picture ; — 

"  I  read  most  of  both  your  letters  to  his  majesty,  who  allows  well 
of  your  care  and  discretion.  I  hope  you  will  every  day  get  ground 
of  that  hypocrite,  that  is  so  desirous  to  die,  mortified  man  that  he  is  ! 
His  majesty  was  well  pleased  with  your  past  services  ;  he  will  think 
long  for  the  ripening  and  mellowing  of  the  observations  and  conference 
by  which  you  are  to  work  upon  that  cripple.  The  best  comfort  I  can 
give  you  is,  I  hope  you  shall  not  be  long  troubled  with  him  ;  proin 
tu,  quod  facturus  es,  fac  citby  et  frontem  occasionis  arripe,  et  preme 
quantttm  potts  ;  potes  enim,  et  sane  vis.     Vale  /"^ 

This  cruel  and  ignoble  practising  was  however  unavailing ; 
Raleigh  adhered  invariably  to  his  former  statement,  and 
strenuously  denied  all  connection  with  or  agency  from  the 
French  court  in  his  Guiana  expedition,  which  it  was  the  great 
object  of  the  government  to  fix  upon  him.  At  the  risk  of  en- 
croaching somewhat  upon  our  assigned  limits,  we  will  tran- 
scribe a  few  paragraphs  from  the  notes  of  the  worthy  lieutenant, 
highly  illustrative  of  the  frank  and  gallant  spirit  of  the  illus- 
trious prisoner : — ' 

*'  1 2th  September,  at  night. — This  evening  finding  him  reading  the 
}  Mr.  Fraser  Tytler,  in  his  Life  of  Kaleigh,  recently  published  in  the  "  Edinburgh 
Cabinet  Ubrary,"  has  given  further  interesting  eiitracts  from  these  papers* 
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PsalmSi  I  told  him  that  there  he  had  the  best  comfort ;  that  there  be 
had  a  man  and  a  king,  and  the  best  man  and  the  best  king  that  ever 
was,  who  had  as  great  affliction  as  ever  any  had,  and  yet  by  his  con- 
stancy and  faithfulness  he  overcame  all  3  and  so  might  he.  Here- 
upon he  began  and  told  me  from  the  beginning  to  the  end  all  his 
misfortunes  ;  how  first  at  his  majesty's  coming  in^  Northampton,  Suf- 
folk, Salisbury,  and  the  rest,  plotted  to  get  him  and  Cobham  out  of 
power,  and  to  get  everything  into  their  own  hands ;  then  he  went  to 
the  arraignment  at  Winchester,  and  said,  it  was  as  unjust  a  condem- 
nation, without  proof  and  testimony,  as  ever  was  known.  So  went 
he  along  his  thirteen  years'  imprisonment,  and  the  means  he  took  to 
procure  liberty  for  his  voyage ;  his  disasters  there,  and  all  the  tedious 
circumstances,  and  then  the  betraying  of  him  by  Sir  Lewis  Stukely  on 
his  return.  After  this  I  told  him  that  if  he  would  but  disclose  what 
he  knew,  the  king  would  forgive  him  and  do  him  all  favour :  *  Aye,' 
quoth  he,  '  how  should  I  be  assured  of  that }  The  king  will  say  when 
it  is  told,  the  craven  was  afraid  of  his  life,  else  he  would  not  have 
told  it.  Therefore  nd,  God-a-mercy  !'  I  told  him  that  if  he  would 
write  to  the  king,  I  would  ride  and  carry  it^  and  assured  him  upon 
my  life  that  I  would  return  him  a  gracious  answer.  Whereupon  he 
made  a  pause,  as  if  he  were  half  persuaded  to  do  it.  Th^n  supper 
came  up,  and  after  he  had  supped^  he  got  courage  .again  to  say  he 
knew  nothing  worth  the  revealing. 

"  21st  September. — This  day  1  was  sitting  by  him  while  the  barber 
was  trimming  and  keeming  (combing)  my  head.  He  told  me  he  was 
wont  to  keem  his  head  a  whole  hour  every  day  before  he  came  into 
the  Tower.  Asking  him  why  he  did  not  so  still,  he  said,  '  he  would 
know  first  who  should  have  it  3  he  would  not  bestow  so  much  cost  of 
it  for  the  hangman.'  " 

Well  naight  it  be  declared,  as  it  is  said  to  have  been  by  one 
of  his  judges  on  his  death-bed,  that  the  justice  of  England  was 
never  so  outraged  as  by  the  execution  of  Sir  Walter  Raleigh  ! 

Mr.  Jardine's  second  volume  is  entirely  devoted  to  the  de- 
tail of  the  trials  arising  out  of  the  Gunpowder  Treason,  pre- 
ceded by  a  narrative  of  the  origin,  concoction,  and  discovery 
of  the  Plot,  with  biographical  notice  of  the  principal  con- 
spirators; the  whole  of  which  is  highly  interesting,  and 
abounds  with  information  derived  from  the  sources  now  first 
opened  by  the  researches  of  the  author.  He  discusses  in  the 
first  place,  at  some  length,  the  much  disputed  question  how 
far  the  conspiracy  was  chargeable  on  the  general  body  of  the 
English  Catholics,  or  was  encouraged  or  approved  by  them 
before  or  after  its  discovery.     The  garbled  and  dishonest 
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statement  of  the  transaction  which  was  put  forth  at  the  time 
by  authority  of  the  government,  contributed  much  to  the  dif- 
^ulty  of  forming  a  correct  judgment  on  these  points.  The 
^*  Discourse  of  the  Manner  of  the  Discovery  of  the  Gunpow- 
der Plot/'  which  was  not  only  dispersed  throughout  England, 
but  sent  to  the  ambassadors  at  all  the  foreign  courts,  and 
diligently  circulated  throughout  Europe,  is  doubtless  attri- 
butable to  the  same  pen  which  drew  up  the  "  Declaration  of 
the  Earl  of  Essex's  Treasons."  But  whether  written  by  Bacon 
or  not,  there  is  no  doubt  whatever,  from  the  instances  erf  its 
infidelity  adduced  by  Mr.  Jardine,  that  it  is  a  narrative  of  not 
the  least  historical  authority. 

''  Of  several  hundreds  of  examinations  which  had  been  taken,  two 
only  were  published  in  this  narrative,  namely,  a  Declaration  of  Guy 
Fawkes,  and  a  Confession  of  Thomas  Winter.  That  both  of  these 
were  carefully  settled  and  prepared  for  the  purpose  of  publication,  is 
not  only  highly  probable  from  a  comparison  of  them  with  the  other 
statements  of  the  same  individuals  which  are  still  extant,  bat  is  de- 
monstrated as  a  fact  by  the  interirneations  and  alterations  observable 
upon  the  originals. 

"  A  hw  instances  of  this  species  of  dishonesty  deserve  to  be  parti- 
cularly noted,  in  order  to  prove  how  little  reliance  is  to  be  placed  upon 
the  statements  contained  in  the  '  Discourse/  The  Declaration  of 
Fawkes  is  artfully  published  without  a  date ;  but  it  appears  from  the 
original  at  the  State  Paper  Office,  that  it  was  made  on  the  17th  of 
November,  1605.  Between  that  time  and  the  printing  of  the  Dis- 
course, it  was  discovered  that  an  English  officer  named  Owen,  in  the 
service  of  the  Archduke  Albert  in  Flanders,  had  encouraged  the  Plot; 
and  an  argent  requisition  was  immediately  made  by  Lord  Salisbury 
to  the  Archduke,  through  the  ambassador  at  Brussels,  that  Owen 
should  be  given  up  to  take  his  trial  with  the  rest.  The  Archdake 
hesitated,  and  while  the  negotiation  was  pending,  the  '  King's 
Book,*  as  the  Discourse  was  called^  was  published.  In  Fawkes'  De* 
claration,  as  signed  and  acknowledged  by  himself^  Owen  is  not  men- 
tioned ;  but  in  the  soi-disant  '  true  copy*  of  it  in  the  Discourse* 
Fawkes  is  made  to  say  that  he  went  over  to  the  Netherlands  expressly 
'  to  acquaint  Owen  with  the  particulars  of  the  Plot,'  these  words 
being  inserted  probably  after  the  document  was  in  print.  In  this  in- 
stance, the  motive  for  the  interpolation  is  almost  as  clear  as  the  fact. 
Again,  in  the  same  Declaration,  as  published  in  the  Discourse,  the 
name  of  Robert  Winter  is  given  as  one  of  the  conspirators  who  worked 
in  the  mine ;  and  at  the  end  of  the  paper,  Keyes  is  mentioned  with 
Rookwood,  Digby,  and  others^  as  having  been  introduced  at  a  later 
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period,  after  the  mine  Imd  been  abandbned.  The  fact  as  disclosed  by 
FawkeSy  and  confirmed  by  all  the  evidence,  was^  as  the  government 
well  knew,  that  Keyes  was  one  of  the  miners,  and  that  Robert  Win- 
ter was  not  taken  into  the  plot  until  afterwards ; — and  so  the  state- 
ment originally  stood  in  the  copy  of  this  Declaration  at  the  State 
Paper  Office.  But  in  the  original  paper  the  names  are  reversed  by  an 
interlineation  written  in  a  different  hand  and  in  different  ink  from  the 
body  of  the  Declaration.  It  is  clear  that  this  alteration  was  designedly 
made^  though  the  particular  object  to  be  gained  by  it  cannot  be  easily 
ascertained.  Possibly,  as  Robert  Winter  was  a  man  of  wealth  and 
consideration^  and  Keyes  was  wholly  insignificant,  it  may  have  been 
thought  desirable  to  assign  the  former  a  prominent  place  among  the 
conspirators.  Another  instance  occnrs  in  the  Confession  of  Thomas 
Winter :  the  original  is  lost ;  but  in  a  contemporaneous  copy  of  it  in 
the  State  Paper  Office^  there  is  a  marginal  remark  in  the  handwriting 
of  the  king,  designating  in  a  particular  passage  what  he  calls  an 
'uncleare  phrase ;'  this  obscurity  is  accordingly  removed  by  an  inter- 
lineation, and  the  document  is  published  in  the  Discourse  in  its 
altered  and  approved  shape." 

The  condition  of  the  Catholic  body  during  the  reign  of 
Elizabeth,  the  insecurity  and  alarm  in  which  they  lived  under 
her  government,  and  under  the  terrors  of  the  penal  laws,  and 
the  bitter  disappointment  of  the  hopes  they  had  been  encou- 
raged to  build  upon  the  accession  of  James  I.,  are  forcibly 
depicted  and  illustrated  by  instances  taken  from  the  family 
history  of  some  of  the  actual  participators  in  the  plot.  Our 
author,  however,  concludes  from  the  whole  of  his  inquiry  that 
nothing  is  developed  which  tends  to  show  that  many  English 
Catholics,  besides  the  actual  and  ascertained  conspirators,  were 
acquainted  with  the  plot :  and  that  the  general  policy  of  the 
confederates  was  to  admit  no  more  into  their  confidence  than 
were  necessary  to  carry  the  objects  of  it  into  execution.  '^  After 
its  failure,"  he  adds,  ^^  there  is  no  doubt  that  the  Catholics  of 
the  first  importance  in  the  country  generally  declared  their 
disapprobation  of  it ;  and  it  is  worthy  of  remark,  that  Sir 
Everard  Digby,  in  the  letters  to  his  wife,  published  in  1679, 
at  the  end  of  the  *  Discourse  of  the  manner  of  discovering  the 
Gunpowder  Plot,'  pathetically  expresses  his  grief  at  finding 
that  the  project,  for  which  he  had  sacrificed  everything  he  had 
in  the  world,  was  disapproved  by  Catholics  and  priests,  and 
that  the  cause  which  brought  him  to  his  death  was  considered 
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by  them  to  be  a  great  sin."  The  author  remarks  also,  that  it 
ought  to  be  remembered  that  all  the  avow<^  conspirators  be- 
longed to  the  Jesuit  faction,  between  whom  and  the  Catholics 
attached  to  the  secular  priests  a  most  determined  hostiUty 
prevailed ;  and  that  it  is  therefore  in  the  highest  degree  im- 
probable that  any  of  the  secular  Catholics,  whether  priests  or 
laymen,  were  acquainted  with  the  treason. 

The  active  and  avowed  conspirators  consisted  of  about 
twelve  individuals  at  the  most.     Robert  Catesby,  the  original 
contriver  and  promoter  of  the  treason,  the  hneal  descendant 
of  Catesby,  the  favourite  minister  of  Richard  III.,  in  his  youth 
a  dissolute  spendthrift  and  a  renegade  from  his  religion,  after- 
wards a  rigid  and  enthusiastic  fenatic,  had  devoted  himself 
entirely,  for  some  years,  to  the  task  of  making  proselytes  to 
popery,  and  of  relieving  the  Catholics,  by  whatever  means, 
from  the  severe  yoke  under  which  they  were  oppressed  ;  and 
with  that  view  had  entered  actively  into  the  insurrection  of 
the  Earl  of  Essex,  and  the  other  treasonable  projects  of  the 
Catholics  during  the  last  years  of  Elizabeth's  reign.    The  first 
persons  to  whom  he  disclosed  the  scheme  were  John  Wright 
and  Thomas  Winter,  the  former  a  gentleman  of  respectable 
family  in  Yorkshire,  and,  like  Catesby,  a  convert  to  Catho- 
licism ;  the  latter  a  younger  brother  of  Robert  Winter  of  Hud- 
dington,  the  head  of  an  opulent  family  in  Worcestershire,  re- 
lated by  marriage  to  Catesby  and  Tresham,  and  connected 
with  several  distinguished  families.   Before  finally  determining 
on  their  desperate  adventure,  they  consulted  on  the  possibility 
of  effecting  a  repeal  of  the  penal  laws  through  the  solicitation 
of  the  Constable  of  Castile,  who  was  then  on  his  way  to  Eng- 
land to  negotiate  a  peace  between  James  I.  and  the  king  of 
Spain  ;  and  Guido,  or  Guy,  Fawkes  was  then  first  named  by 
Catesby,  as  *'  a  confident  gentleman,  best  able  for  this  bu- 
siness," whom  Winter  was  to  bring  back  with  him  from  Flan- 
ders, whither  he  had  repaired  to  meet  the  Constable.  Receiving 
from  that  functionary  no  encouragement  beyond  mere  general 
assurances  of  good  will.  Winter  returned  to  England,  bringing 
Fawkes  in  his  company  accordingly. 

This  person — in  whose  name  the  whole  conspiracy  is  em- 
bodied in  popular  belief — was  a  gentleman  of  good  parentage, 
his  father  being  a  notary  at  York,  and  Registrar  and  Advo- 
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cate  of  the  Consistory  Court  of  that  diocese :  and  having  dis- 
sipated the  little  property  he  derived  from  him,  he  had  served 
as  a  soldier  of  fortune  in  the  Spanish  army  in  the  Low  Coun- 
tries. Father  Oreenway,  the  Jesuit  historian  of  the  plot,  de- 
scribes him  as  "  a  person  of  great  piety,  of  exemplary  tem- 
perance, of  mild  and  cheerful  demeanour,  an  enemy  of  broils 
.  and  disputes,  a  faithful  friend,  and  remarkable  for  his  punc- 
tual attendance  on  religious  observances,"— certainly  the  very 
antipodes  of  the  character  in  which  he  figures  in  popular  tra- 
dition. Most  of  these  milder  traits  of  character  had  doubtless 
been  darkened,  if  not  effaced,  by  the  influence  of  religious 
fanaticism. 

The  next  acceder  to  the  plot  was  Thomas  Percy,  the  confi- 
dential steward  and  a  near  kinsman  of  Henry  Percy,  Earl  of 
Northumberland.  He  also,  after  a  youth  of  licentious  indul- 
gence, had  become  an  enthusiastic  Catholic  devotee,  had  seen 
with  the  deepest  indignation  the  disappointment  of  their  hopes 
on  the  accession  of  James,  of  whose  favourable  dispositions 
towards  them  he  had  assisted  in  spreading  the  belief,  and  was 
anxious  to  engage  in  any  enterprise  which  might  attest  his  de- 
votion to  their  cause.  He  became,  accordingly,  as  soon  rfs  the 
conspiracy  was  disclosed  to  him,  one  of  the  most  hearty  and 
active  in  the  prosecution  of  it ;  and  the  five  to  whom  it  was 
now  communicated  bound  themselves  by  an  oath  of  the 
deepest  solemnity  not  to  betray  it,  nor  to  desist  from  the  exe- 
cution of  it  until  the  rest  should  give  them  leave.  They  next 
proceeded  to  engage  a  house  adjoining  the  Parliament  House 
for  the  perpetration  of  their  desperate  design,  the  custody  of 
which  was  committed,  on  the  suggestion  of  Fawkes,  to  Ro- 
bert Keyes,  who  was  at  the  same  time  also  swoni  in  the 
same  terms  as  the  rest,  and  admitted  to  the  same  participa- 
tion in  the  secret.  He,  it  seems,  "  was  admitted  merely  for 
the  sake  of  his  personal  services,  having  no  estates,  and  no 
more  money  than  was  necessary  to  support  himself  and  his 
wife.'' 

Thus  far  the  conspiracy  had  proceeded  in  the  month  of 
May,  1604.  Increased  rigour  in  the  execution  of  the  penal 
laws  against  the  Catholics  aggravated  the  alarms  of  that 
body,  and  exasperated  the  indignation  and  whetted  the  re- 
solves of  the  conspirators.    They  re-assembled,  according  to 
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previous  arrangement,  in  the   December  following^  at  the 
house  at  Westminster,  provided  with  tools  for  malung  their 
excavation,  and  entered  at  once  upon  their  work :  but  finding 
it  more  laborious,  and  of  slower  progress,  than  they  had  an- 
ticipated, they  enlisted  into  their  party  a  seventh  associate, 
Christopher,  a  younger  brother  of  John  Wright,  to  assist  in 
the  work :  and  the  whole  worked  secretly,  and  without  inter- . 
mission,  until  Christmas-eve,  and  continued,  in  successive 
consultations,  to  mature  their  plans.    A  further  prorogation 
of  the  parliament  until  the  October  following  gave  them  more 
leisure  for  this  purpose,  and  opportunity  to  secure  other  active 
and   trustworthy  confederates ;    permission  being  given  to 
Catesby  and  Percy,  with  the  consent  of  (me  other  of  the 
conspirators^  to  entrust  the  secret  to  such  persons  as  they 
might  think  fit  to  be  participant  in  it,  and  who  might  not 
wish  to  have  their  names  known  to  the  whole  party*     Accord- 
ingly, two  other  persons,  John  Orant,  of  Norbrook,  a  large 
antique  mansion  near  Warwick,  and  Robert  Winter,  of  Hud-^ 
dington,  the  elder  brother  of  Thomas,  were  admitted,  in 
January,  1604-5^  to  a  full  association  in  the  ploL  In  February 
the  labours  of  the  confederates  at  the  mine  were  resunoed,  and 
after  divers  alarms  from  real  and  ideal  terrors^  were  yet  in- 
complete, when,  in  the  month  of  May>  the  party  discovered 
that  3.  large  cellar  adjoining,  which  lay  directly  beneath  the 
intended  scene  of  the  massacre,  might  be  obtained  possession 
of.      It  was  forthwith  hired  in  the  name  of  Percy,  and  a 
large  quantity  of  powder  having  been  carried  in  over  the  river 
from  Lambeth,  and  covered  up  with  iaggots  and  billets  of 
wood,  was  closed  up  until  the  expected  meeting  of  parliament 
in  October. 

In  the  meantime  the  conspirators  were  employed  in  the 
endeavour  to  obtain  some  foreign  countenance  to  their  pro- 
ject, and  in  associating  in  the  plot  several  persons  of  wealth 
and  influence,  for  the  purpose  of  providing  means  for  raising 
supplies  of  horses  and  ammunition.  With  this  view  three 
Catholic  gentlemen.  Sir  EverjEird  Digby,  Ambrose  Rookwood, 
and  Francis  Tresham,  the  two  former  intimate  friends  of 
Catesby,  the  latter  bis  near  relation,  were  selected  as  desirable 
persons  to  be  admitted  into  the  confederacy. 

Sir  Everard  Digby,  a  gentleman  of  ancient,  honourable. 
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and  wealthy  family,  twenty-four  years  of  age  only  at  the 
period  of  his  accession  to  the  plot,  appears  to  have  been  a 
yonng  man  of  good  intentions,  but  of  weak  and  bigoted  un->> 
derstanding,  and  although  professing  at  first  great  objections 
to  a  project  so  desperate  and  sanguinary,  became  its  cordial 
and  zealoils  abettor  as  soon  as  he  had  satisfied  himself  that  it 
had  been  approved  by  good  authority  in  his  church.  Rook- 
wood,  who  was  also  of  an  opulent  and  ancient  Catholic  family, 
seated  for  many  generations  at  Coldham  Hall,  in  Stanning- 
field,  Suffolk,  is  a  much  more  interesting  personage  in  this 
horrible  drama;  A  deep  attachment  to  Catesby  concurred 
with  a  strong  religious  enthusiasm  to  bind  him  heart  and  soul 
ijo  the  execution  of  their  design,  notwithstanding  the  scruples 
of  conseienfce  with  which  he  regarded  it  when  first  confided 
to  him.  He  was  at  this  time  twenty-seren  years  of  age. 
Tii3sham,  whose  admission  into  the  conspiracy  most  probably 
averted  its  catastrophe,  was  a  person  of  very  different  charac- 
ter. Mean,  treacherous,  and  unprincipled,  no  sooner  had  he 
been  received  into  the  confederacy  than  Catesby  repented  of 
the  cohfidence  he  had  Ireposed  in  him ;  and,  as  the  Catholic 
hi&torian  of  the  plot.  Father  Greenway,  informs  us,  the  most 
fisarful  forebodings,  excited  and  supported  by  ominous  dreams 
portending  the  failure  of  the  scheme,  took  possession  of  his 
mind.  He  was  the  son  and  heir  of  Sir  Thomas  Tresham, 
who  had  suffered  severely,  both  by  imprisonment  and  for- 
feiture, for  his  adherence  to  Catholicism ;  he  had  himself 
been  actively  engaged  in  Essex's  rising,  for  which  he  nar- 
rowly escaped  the  scaffold,  and  in  other  treasonable  schemes : 
and  had  just  succeeded,  by  his  father's  death,  to  a  consider- 
able estate  at  Rushton,  near  Kettering,  in  Northampton- 
shire. 

After  a  further  prorogation  of  some  weeks,  the  meeting  of 
parliament  Uppmached,  and  the  conspirators  ananged  their 
plans  for  the  execution  of  their  treason.  One  subject  anxi- 
ously discussed  was,  whether  any  and  what  notice  should  be 
given  to  the  personal  friends  of  each,  so  as  to  save  them  from 
being  involved  in  the  general  massacre.  Tresham  was  espe- 
cially earnest  that  warning  should  be  given  to  the  Lord  Mount- 
eagle,  his  brother-in-liaw  ;  but  being  overruled  in  this  by  the 
general  voice  of  all  his  confederates,  no  doubt  resolved  to 
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advertise  him  of  his  danger  in  his  own  way.  Accordingly, 
on  the  26th  of  October,  ten  days  before  the  assembling  of 
parliament,  Lord  Mounteagle,  while  giving  an  entertainmeiit 
at  his  house  at  Hoxton,  received  the  mysterious  letter  which 
is  generally  referred  to  as  the  first  intimation  which  led  to  the 
discovery  of  the  plot  Mr.  Jardine,  after  noticing  the  several 
conjectures  which  ascribe  the  authorship  of  the  letter  to  Lord 
Mounteagle's  sister,  to  Anne  Vaux,  the  devoted  firiend  of  Grar- 
net  the  Jesuit,  and  to  the  conspirator  Percy,  expresses  the 
opinion  which  appears  supported  by  all  the  probabilities  of 
the  case,  and  which  was  universally  entertained  by  the  con- 
spirators themselves,  and  by  the  Catholic  historians,  that  it 
was  a  mere  device,  to  which  the  government  was  privy,  to 
cover  a  previous  revelation  of  the  trieason  made  by  Tresham 
through  the  Lord  Mounteagle.  The  confederates  received, 
on  the  following  day,  information  of  the  receipt  of  the  letter 
by  him,  and  of  its  delivery  to  the  Secretary  of  State,  but 
were  yet  uncertain  how  far  their  actual  project  was  known  or 
suspected.  Tresham,  when  charged  vnth  having  written  the 
letter,  denied  it  with  such  solemn  protestations,  that  their 
belief  of  his  treachery  was  shaken  :  and  although  they  had 
information  also  that  it  had  been  communicated  to  the  Coun- 
cil, and  laid  before  the  King,  so  great  was  their  j^iatuation, 
that  it  was  not  until  the  very  day  before  that  on  which  the 
parliament  was  fixed  to  assemble,  that  they  made  prepara- 
tions for  saving  themselves  by  flight.  The  circumstances 
connected  with  the  actual  discovery  of  the  treasonable  pre- 
parations, and  the  apprehension  of  Fawkes,  are  too  well  known 
for  us  to  dwell  upon  them.  The  flight,  perils,  and  fate  of  the 
several  traitors  are  detailed  by  Mr.  Jardine  in  a  highly  ani- 
mated and  pictui*esque  narrative.  Our  last  quotation  shall 
be  from  the  account  of  the  capture  and  death  of  the  chief 
conspirators,  after  a  vain  and  desperate  attempt  to  raise  in 
their  favour  the  Catholic  gentry  of  Wales,  and  the  counties 
bordering  on  the  principality,  and  after  encountering  distress, 
terror,  and  disappointment  of  every  kind : — 

'*  By  this  time  the  enthusiasm  of  most  of  the  members  of  this 
desperate  expedition  had  grown  cold.  They  had  traversed  a  distance 
pf  about  sixty  miles  in  two  days,  over  bad  and  broken  roads,  in  rainy 
and  inclement  weather.     Their  numbers,  which  at  no  time,  exceeded 
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one  hundred  men,  were  now  reduced  to  sixty  by  frequent  desertions ; 
which  circumstance  obliged  the  gentlemen  to  watch  by  turns  night 
and  day,  with  loaded  pistols,  and  with  a  determination  to  shoot  any 
man  who  attempted  to  steal  from  his  quarters.  Notwithstanding  all 
their  endeavours  to  check  it,  however^  it  is  clear,  from  the  numerous 
examinations  of  stragglers  taken  during  the  march,  that  the  desertion 
hourly  continued.  The  hopes  they  originally  entertained  of  acces- 
sions to  their  numbers  had  hitherto  wholly  failed  :  '  Not  one  man/ 
says  Sir  Everard  Digby,  '  came  to  take  our  part,  though  we  had  ex- 
pected so  many.'  The  Catholic  gentry  drove  them  from  their  doors, 
reproaching  them  with  having  brought  ruin  and  disgrace  on  the 
Catholic  cause  by  their  ill-advised  enterprise;  while  the  common 
people  stood  and  gazed  on  their  irregular  traiu  as  they  passed  through 
the  towns  and  villages,  and  evinced  any  thing  but  a  disposition  to 
join  them.  It  is  related  in  some  of  the  examinations,  that  while  they 
were  ransacking  Lord  Windsor's  house  (Whewell  Grange,  in  War- 
wickshire) for  arms,  some  t\yenty  or  thirty  of  the  country  people, 
attracted  by  curiosity,  came  round  them.  Catesby  asked  them  whe- 
ther they  would  go  with  them  ?  One  of  the  countrymen  answered, 
that '  if  they  knew  what  they  meant  to  do,  it  might  be  they  would.' 
Catesby  said,  *  We  are  for  God  and  the  country.*  Whereupon  the 
countryman  placed  his  back  against  the  wall,  and  set  up  his  staff 
before  him,  saying,  '  that  they  were  for  King  James  as  well  as  for 
God  and  the  country,  and  would  not  go  against  him.'  And  upon 
this  all  the  countrymen  left  the  place. 

"  The  presence  of  Sir  Richard  Walsh,  the  Sheriff  of  Worcester- 
shire, who  had  closely  pursued  them  the  whole  of  Thursday,  with 
many  gentlemen  of  the  country,  and  the  posse  comitates,  added  not  a 
little  to  their  uneasiness  and  distress.  At  Holbeach^  they  resolved 
to  make  a  stand  against  their  pursuers,  who,  though  more  numerous 
than  themselves,  were  by  no  means  so  well  armed  and  mounted  -, 
and  accordingly  they  spent  a  great  part  of  Thursday  night  in  prepar- 
ing for  an  assault.  Early  the  next  morning  Stephen  Littleton  secretly 
escaped  from  the  house.  Sir  Everard  Digby  also  here  forsook  the 
enterprise,  intending,  as  he  says,  to  have  hastened  some  succours 
which  were  expected  from  other  Catholics ;  he  was  overtaken  near 
Dudley  by  the  hue  and  cry,  and  being  immediately  recognized,  and 
charged  to  yield  in  the  King*s  name,  surrendered  hims^f*  &nd  was 
conveyed  to  London. 

"  Soon  after  the  departure  of  Littleton  and  Sir  E.  Digby,  an  ac- 
cident happened  which  had  nearly  proved  fatal  to  several  of  the 

*  A  Iiouse  about  two  miles  from  Stourbridge,  belonging  to  Stephen  Littleton, 
who,  with  his  brother  Humphrey,  was  partially  associated  in  the  conspiracy^ 
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principal  conspirators,  A  quantity  of  powder,  which  had  been  car* 
ried  in  an  open  cart  from  Lord  Windsor's  the  day  before,  had  been 
wetted-  in  passing  through  a  ford  of  the  Stour,  which  was  much 
swelled  by  the  heavy  rain;  Catesby,  Rookwood,  and  John  Grant, 
were  occnpied  in  drying  it  upon  a  platter  over  a  large  fire,  when  a 
coal  falling  amongst  it,  the  whole  blew  up  with  a  tremendous  explo- 
sion. A  remarkable  circumstance  relating  to  this  accident  was  men- 
tioned by  Sir  Edward  Coke  in  his  speech  on  the  first  trial.  The 
platter  upon  which  the  powder  was  drying  was  laid  near  a  large  linen 
bag  full  of  gun-powder,  which  was  carried  out  through  the  roof  by 
the  explosion  without  being  ignited,  and  was  afterwards  taken  up 
whole  in  the  court-yard.  As  it  was,  those  of  the  party  who  were 
nearest  to  the  powder  were  severely  burned  3  and  Catesby  and  several 
others  were  at  first  supposed  to  be  killed ;  upon  which  the  elder 
Wright,  running  up  to  Catesby,  clasped  him  round  the  body,  ex- 
claiming, '  Woe  worth  the  time  that  we  have  seen  this  day  !'*  and 
called  for  the  rest  of  the  powder,  that  he  might  set  fire  to  it,  and 
blow  up  themselves  and  the  house  together.  Superstition  mixed  its 
horrors  with  the  general  amazement  and  consternation  produced  by 
this  accident.  It  seemed  to  some  of  those  wretched  men  to  be  a 
judgment  from  Heaven,  that  they  should  perish  by  the  very  means 
they  had  provided  for  the  destruction  of  so  many  of  their  fellow- 
creatures  :  Catesby  himself  lost  bis  firmness,  and  expressed  his  fears 
that  God  disapproved  of  their  project ;  and  Rookwood  and  others, 
'  perceiving  God  to  be  against  them,  all  prayed  before  the  picture  of 
our  Lady,  and  confessed  that  the  act  was  so  bloody  as  they  desired 
God  to  forgive  them.'  Robert  Winter,  who  from  the  beginning  had 
shown  a  faint  heart  in  the  enterprize,  was  now  fully  determined  to 
forsake  it.  On  the  night  before  the  intended  meeting  of  Parliament, 
his  imagination  being  excited  by  constantly  dwelling  upon  the  hor- 
rible catastrophe  which  was  in  preparation,  displayed  to  him  in  a 
dream  several  faces  strangely  blackened  and  disfigured,  and  he  ima- 
gined that  he  could  recognize  in  the  swollen  and  distorted  features  of 
Catesby  and  his  companions  after  the  explosion,  the  same  ghastly 
visages  which,  since  his  dream,  had  continually  haunted  his  memory. 
He  went  away  the  same  morning  soon  after  the  accident,  and  joined 
Stephen  Littleton  in  a  wood  about  a  mile  from  Holbeach.  Thomas 
Bate,  Catesby's  servant,  also  escaped  from  Holbeach  the  same  morn- 
ing ;  he  was  arrested  a  few  days  afterwards  in  Staffordshire,  and 
being  sent  to  London,  became  by  the  disclosures  he  made  the  most 
material  witness  against  Father  Garnet  and  Father  Greenway. 

*<  About  the  middle  of  the  day  Sir  Richard  Walsh  arrived  at  Hol- 
beach, and,  surrounding  the  house  with  his  company,  summoned  the 
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rebels  in  the  king's  name  to  lay  down  their  arms  and  surrender. 
Upon  their  refusal  to  comply  with  this  requisition,  the  shei'iff  ordered 
a  part  of  the  house  to  be  set  on  fire,  and  an  assault  to  be  made  on 
the  gates  of  the  court-yard.  In  crossing  the  court,  Thomas  Winter 
was  shot  through  the  arpi  by  a  cross-bow  arrow,  and  disabled ;  upop 
wbiph  Catesby,  who  was  standing  at  one  of  the  doors,  called  to  him, 
*  3tand  by  me,  Tom,  and  we  will  die  together :'  the  two  next  shots 
mortally  wounded  both  the  Wrights ;  after  which  Catesby  and  Percy, 
who  were  standing  back  to  back,  were  both  shot  through  the  body 
with  two  bullets  from  one  musket.  Catesby,  feeling  himself  mortally 
wounded,  erawled  ipto  the  house  upon  his  hands  and  knees,  and,  seizing 
an  image  of  the  Virgin  which  stood  in  the  vestibule,  clasped  it  in  his 
arms  and  expired.  Percy  w^  taken  prisoner,  but  died  of  his  wounds 
the  next  day.  Rookwood,  who  had  been  severely  hurt  by  th§  pciwder 
in  the  morning,  was  shot  through  the  right  arm  by  a  musket^  and 
wounded  in  the  body  by  a  pike.  At  last  the  assailants,  rushing  into 
the  court-yard,  soon  overpowered  the  feeble  resistance  opposed  to 
them,  and  made  prisoners  of  the  whole  party." 

Mr*  Jardine  extracts  also  from  an  extremely  interesting 
contemporary  manuaQript  nairatiye  (Harleian  MSS.  360),  a 
graphic  and  highly  entertaining  account  of  the  adventures  of 
Robert  Winter  and  Stephen  Littleton,  who,  after  escaping  from 
Holbeachi  contrived  for  two  months,  through  various  wander- 
ings, concealments,  and  disguises,  to  elude  the  close  search 
n^ade  after  them.  They  also,  however,  through  the  treachery 
of  sery wts,  were  at  length  discovered  and  taken. 

We  have  hardly  space  left  even  to  refer  to  the  trials  of  the 
traitorsi  which  ate  given  iu  full  detail,  and  with  a  vast  num-* 
her  of  documents  now  for  the  first  time  disinterred  from  the 
State  Paper  Office,  They  exhibit  frequent  instances  of  the 
same  manufacturipg  and  garbling  of  the  evidence  of  which  we 
have  already  ^ven  examples.  In  an  historical  point  of  view, 
the  proceedings  i^ainst  Garnet,  the  Jesuit,  which  also  are  de- 
tailed at  length,  are  perhaps  even  more  interesting  than  the 
former,  and  give  rise  to  naany  subjects  of  curious  historical 
speculatiout  The  miracle  of  Garnet's  straw^  which  was  be- 
lieved by  numberless  good  Catholics  to  have  leaped  from  the 
scaffold,  at  his  execution,  into  the  hands  of  a  zealous  follower 
— who  reaped  a  handsome  harvest  by  the  imposture — bearing 
on  the  husk  of  one  of  its  grains  a  representation  of  the  suffering 
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martyr's  fac^,  forms  a  curious  and  characteristic  episode  in  the 
history  of  these  pixx:eedings. 

We  take  leave  of  Mr.  Jardine  with  the  hope  that  he  will 
be  enabled  to  expedite  the  publication  of  the  succeeding  por- 
tions of  his  series.  If  the  collection  be  continued  with  the 
same  research,  accuracy,  and  spirit,  which  distinguish  these 
volumes,  it  will  undoubtedly  be  eminently  subservient  to  the 
illustration  of  our  legal  history,  and  furnish  at  the  same  time 
a  copious  fund  of  instructive  entertainment ;  while  it  cannot 
fail  to  establish  the  i*eputation  of  its  editor,  as  a  sound  con- 
stitutional lawyer,  a  candid  and  dispassionate  inquirer,  an  ac- 
curate reasoner,  and  a  friend  at  once  of  rational  liberty  and 
social  order. 

W. 


ART.  II.— LIFE  OF  LORD  CHANCELLOR  BATHURST. 

The  author  of  certain  "  Strictures*'  on  the  lives  of  the  eminent 
lawyers  of  his  time  (published  in  1790)  introduces  his  notice 
of  JiOrd  Bathurst  in  the  following  terms : — "  We  may  boldly 
write  down,  that  the  Earl  of  Bathurst  became  a  great  cha- 
racter perforce;  he  was  nursed  in  a  political  hot-bed,  and 
raised  per  fas  et  nefas.  Nothing  less  than  the  same  necessity 
introduces  his  lordship's  name  in  the  same  page  with  those 
illustrious  personages,  which  it  is  the  purpose  of  this  volume 
to  pourtray."  Without  admitting  the  applicability  of  such 
unqualified  depreciation  as  this,  it  cannot  be  denied  that  the 
personal  qualities  of  the  noble  lord,  either  as  a  lawyer  or  a 
statesman,  would  hardly  of  themselves  have  invested  him  with 
any  claim  to  posthumous  commemoration.  But  the  attain- 
ment of  the  Great  Seal,  the  object  of  all  a  lawyer's  hope  and 
veneration,  of  itself  entitles  its  possessor  to  a  place  among  the 
worthies  of  the  profession,  and  to  a  niche,  though  none  of  the 
most  conspicuous,  in  our  gallery  of  legal  dignitaries. 

The  family  of  Bathurst  is  one  of  very  considerable  anti- 
quity. According  to  Jacob,  its  ancestors  were  originally 
settled  in  the  principality  of  Luneburg,  at  a  place  called  Bat- 
ters, whence  they  bore  that  name ;  and  some  of  them  passing 
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into  England^  in  the  tenth  century,  establiBhed  themselves 
near  Battle  in  Sussex,  and  gave  their  residence  the  name  of 
Batters'  Hurst — ^that  is,  Batters'  Grove, — which  was  afterwards 
abridged  into  Bathurst.     In  the  course  of  the  dissensions  be- 
tween the  houses  of  York  and  Lancaster,  Lawrence  Bathurst> 
the  then  representative  of  the  family,  (whose  father  had  been 
killed  at  the  battle  of  St.  Albans,  fighting  in  the  ranks  of  the 
Lancasterians),  was  deprived  of  this  property  in  Sussex,  which 
was  annexed  by  the  crown  to  Battle  Abbey.     He  retained, 
however,  lands  in  Staplehurst,  Canterbury,  and  elsewhere  in 
the  county  of  Kent,  which  he  had  acquired  by  his  successful 
industry  in  the  woollen  manu&cture,  in  those  ages  the  staple 
trade  of  the  Weald  of  Kent,  and  to  which  many  of  the  long-de- 
scended gentry  of  that  county — the  Ongleys,  the  Courthopes, 
the  Maplesdons,  &c.  &c. — are  indebted  for  their  first  advance 
to  wealth  and  consequence.     George  Bathurst,  the  third  in 
descent  from  this  Lawrence,  was  the  fiither  of  several  chil- 
dren, of  whom  the  celebrated  wit  and  scholar.  Dr.  Ralph 
Bathurst,  president  of  Trinity  College,  Oxford,  was  the  eldest, 
and  the  youngest  was  Benjamin,  who  became,  in  the  reign  of 
Charles  II.,  Governor  of  the  East  India  and  African  companies, 
attained  the  honour  of  knighthood,  and  filled  the  office  of  trea- 
surer in  the  household  of  Queen  Anne,  when  Princess  of  Den- 
mark.    By  his  wife  Frances,  the  daughter  of  Sir  Allen  Apsley 
of  Apsley  in  Sussex,  Falconer  to  Charles  II.,  Sr  Benjamin 
had  several  children,  the  eldest  of  whom  was  Allen,  after- 
wards created,  in  Queen  Anne's  celebrated  batch  of  Tory  peers. 
Lord  Bathurst  of  Battlesden  in  Bedfordshire.     Of  him,  the 
convivial  intimate  of  Pope  and  Swift,  and  of  all  the  brilliant 
circle  of  that  Augustan  age  of  literature,  it»is  superfluous 
to  speak  to  any  reader  to  whom  the  literary  history  of  their 
time  is  not  altogether  a  sealed  book.     In  parliament,  a  fluent 
and  impassioned  speaker,  a  skilful  and  practised  debater, 
be  maintained  an  unabating  opposition  to  the  government  of 
Sir  Robert   Walpole   during   the  whole  of  his   long  mo- 
narchy of  power,  and  was  regarded  as  one  of  the  chief  cham-^ 
pions  of  Toryism  in  the  House  of  Lords.     In  private  life, 
amiable,  benevolent>  affectionate,  convivial,  and  witty,  he  en-^ 
deared  himself  to  a  circle  of  friends,  larger  and  more  dis- 
tbguished  for  eminence  of  every  kind  thail  it  falls  to  the  lot 
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<4  many  men,  of  whatever  rank,  to  hare  cbnoUiatect.    His 
seat  of  Oakley  Orove^  aear  Cirencester,  adorned  by  bis  taste 
with  extensive  and  beautiful  plantations,  which  he  lived  long 
eno^gh  to  see  matured  into  noble  woods^  beheld  partaken^ 
of  its  hospitality  the  poble,  the  witty  and  the  learned  of 
successive  generations.    Sterne  gives  an  interesting  account  of 
his  iutroduotioQ  tQ  him  in  his  old  age : — ^^  tie  came  up  to  me 
one  day,  as  I  was  at  the  Prince  of  Wales's  Court  ;*^^  I  want 
to  know  you,  Mr.  Sterne ;  but  it  is  fit  that  you  should  know 
also  who  it  is  that  wishes  that  pleasure.    You  have  heard  of 
fin  old  Lord  Bathurst,  of  whom  your  Popes  and  Swifts  have 
simg  and  spoken  so  much«     I  have  lived  my  life  with 
geniuses  of  that  cast,  but  have  survived  them ;  and  despair^ 
ing  eyer  to  find  their  equals,  it  is  some  years  since  I  have 
cles^r^d  my  accounts,  and  shut  up  my  books,  with  thoughts 
of  i^ev^r  opening  them  again.     But  you  have  kindled  a  desire 
in  me  of  opening  them  once  mpre  before  I  die,  which  now  I 
do;  so  go  hpme  and  dine  with  me.'    This  upblemaui  I  say,  is 
a  prodigy ;  for  at  eighty-five  he  has  all  the  wit  apd  promptness 
c^  a  man  of  thirty ;  a  disposition  to  be  pleased,  and  a  power  to 
please  others, beyond  whatever  I  knew;  added  to  which,  a  mau 
of  learning,  courtesy,  aiid  feeUng,"    He  did  indeed  live  long 
enough  to  survive  all  the  illustrious  associates  of  his  early  man- 
hood, but  he  lived  also  to  enjoy  the  rare  fortune  of  seeing  his 
son  presiding  over  the  dignified  assembly  in  which  he  had  him-r 
self  achieved  so  muqh  distinction, — a  fortune  which  none  but 
the  father  of  Sir  Thomas  More  had  known  before  him, — and 
to  receive  at  the  hands  of  that  son  the  patent  of  an  earldom** 
The  magnificent  passage  in  which  Burke  applied  this  signal 
instance  of  worldly  felicity  to  illustmte  the  eloquent  arguments 
so  vainly  reiterated  against  a  blind  and  fatal  perseverance  in 
misgovernment,  often  as  it  has  been  \dmired  and  quoted,  is 
too  apposite  to  our  subject  to  be  omitted  here.    ^^  The  growth 
of  our  national  prosperity,"  said  the  orator,  in  his  speech  on 
the  conciliation  of  America,  ^^  has  happened  within  the  short 
period  of  the  life  of  man.    It  has  happened  within  sixty-eight 
years.    There  are  those  alive  whose  memory  might  touch  the 
two  extremities.     For  instance,  my  Lord  Bathu^st  might  re- 

1  He  was  cr^nted^  in  1772«  Earl  nathursti  of  Bathurst,  in  the  county  of  Sussex, 
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member  all  the  stages  of  the  progress.    He  was  in  1704  of  an 
^ge  at  least  to  be  made  to  comprehend  sucli  things.    He  was 
then  old  enough,  acta  par^ntumjam  legere^  et  qua  sitpoterit 
oognosoere  pirtm.    Suppose,  Sir,  that  the  angel  of  this  auspi- 
cious youth,  foreseeing  the  many  virtues  which  made  him  one 
of  the  most  amiable^  as  he  is  one  of  the  most  fortunate,  men 
of  his  age,  had  opened  to  him  in  vision,  that  when,  in  the 
fourth  generation,  the  third  prince  of  the  House  of  Brunswick 
had  sat  twelve  years  cm  the  throne  of  that  nation,  which,  by 
the  happy  issue  of  moderate  and  healing  councils,  was  to  be 
made  Great  Britain,  he  should  see  his  son,  Lord  Chancellor 
of  England,  turn  back  the  current  of  hereditary  rank  to  its 
fountain,  and  raise  him  to  a  higher  rank  of  the  peerage, 
whilst  he  enriched  the  family  with  a  new  one.     If,  amidst 
these  bright  cmd  happy  scenes  of  domestic  honour  and  pros- 
perity, that  angel  should  have  drawn  up  the  curtain,  and  un- 
folded the  rising  glories  of  his  country,  and  whilst  he  was 
gazing  with  admiration  on  the  then  commercial  grandeur  of 
England,  the  genius  should  point  out  to  him  a  little  speck, 
scarce  visible  in  the  mass  of  the  national  interest,  a  small 
seminal  principle,  rather  than  a  formed  body,  and  should  tell 
him,  <  Young  man,  there  is  America,  which  at  this  day  serves  for 
little  more  than  to  amuse  you  with  stories  of  savage  men  and 
uncouth  manners ;  yet  shall,  before  you  taste  of  death,  show 
itself  equal  to  the  whole  of  that  commerce  which  now  attracts 
the  envy  of  the  world.*  .  .  .  «  If  this  state  of  his  country 
had  been  foretold  to  him,  would  it  not  require  all  the  sanguinef 
credulity  of  youth,  and  all  the  fervid  glow  of  enthusiasm,  to 
make  him  believe  it?    Fortunate  man,  he  has  lived  to  see  it ! 
Fortunate  indeed,  if  he  lives  to  see  nothing  that  shall  vary 
the  prospect,  and  cloud  the  setting  of  his  day  I'*    And  he  did 
not:  a  few  months  after  those  eloquent  sentences  were  ut- 
tered, he  died  peacefully,  ftiU  of  years  and  honour,  at  the  great 
age  of  ninety ;  haying  retained  to  the  close  of  his  protracted 
life,  not  only  the  cheerful  and  happy  temper,  but  even  the  per- 
sonal activity,  and  the  relish  for  convivial  enjoyments,  which 
had  distinguished  him  from  his  youth  up.  Until  within  a  month 
of  his  death,  he  regularly  rode  out  on  horseback  for  two  hours  in 
the  morning,  and  drank  his  bottle  of  wine  after  dinner:  and  used 
jocosely  to  declare^  that  he  never  could  think  of  adopting  Dr. 
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Cadogaa's  water  regimen,  inasmuch  as  no  less  than  fifty  yeai*s 
before,  Dr.  Cheyne  had  assured  him  he  would  not  live  seven 
years,  unless  he  determined  to  abridge  himself  of  his  wine. 
A  well-known  anecdote  relates  of  him,  that  having,  about  two 
years  before  his  death,  invited  a  party  of  friends  to  his  seat 
near  Cirencester,  and  their  conviviality  being  protracted  one 
evening  to  a  pretty  late  hour,  his  son,  the  Chancellor,  object- 
ing to  so  long  a  sitting,  and  dilating  on  the  benefit  of  regular 
hours  to  health  and  longevity,  was  suffered  to  retire  to  his 
chamber ;  but  no  sooner  had  he  gone  than  the  jovial  father 
cried :  "  Come,  my  good  friends,  since  the  old  gentleman  is 
gone  to  bed,  I  think  we  may  venture  to  crack  another  bottle !"  ^ 

Lord  Bathurst  married,  early  in  Ufe,  his  cousin-german, 
the  only  daughter  of  Sir  Peter  Apsley,  by  whom  he  had  nine 
children,  four  sons  and  five  daughters.  In  one  of  his  letters 
to  Swift,  of  the  date  of  1730,  alluding  laughingly  to  the 
Dean's  humorous  proposal  to  relieve  the  poor  of  Ireland  by 
fattening  their  children  for  the  table,  he  says :  *'  I  did  imme- 
diately propose  it  to  Lady  Bathurst  as  your  advice,  particu- 
larly for  her  last  boy,  which  was  bom  the  plumpest  and  finest 
thing  that  could  be  seen ;  but  she  fell  into  a  passion,  and  bid 
me  send  you  word  that  she  would  not  follow  up  your  direc- 
tion, but  that  she  would  breed  him  up  to  be  a  parson,^  and 
he  should  livef  upon  the  fat  of  the  land ;  or  a  lawyer,  and  then, 
instead  of  being  eat  himself,  he  should  devour  others.  You 
know  women  in  a  passion  never  mind  what  they  say;  but  as 
she  is  a  very  reasonable  woman,  I  have  almost  brought  her  over 
now  to  your  opinion ;  and  have  convinced  her  that,  as  matters 
stood,  we  could  not  possibly  maintain  all  the  nine;  she  does 
begin  to  think  it  reasonable  that  the  youngest  should  raise 
fortunes  for  the  eldest."  This  eldest  was  Benjamin,  who  died 
without  issue  in  1767 ;  of  the  second  son,  Henry,  we  are  now 
to  give  a  somewhat  more  particular  account. 

He  v^ras  bom  on  the  20th  of  May,  1714,  and  having  gone 
through  the  usual  course  of  school  discipline,  was  entered 
of  Christchurch,  Oxford,  where  he  graduated  B.  A.  in  the 

'  The  obituanes  of  the  day  eite  this  story  as  a  proof  of  the  grave  and  temperate 
habits  of  the  Chancellor  when  a  young  man,  1'he  hopeful  youth  was  at  that  time 
about  the  ripe  age  of  sixty. 

^  This  was  his  ultimate  destination. 
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year  1733.  He  had  in  the  meaatime  kept  terms  at  Lin- 
coln's Inn,  and  in  Hilary  Term,  1735-1736,  was  called  to 
the  bar  by  that  society.  The  practice  he  obtained  was  of  a 
very  limited  nature,  and  certainly  altogether  inadequate  to 
account  for  his  subsequent  elevation.  His  name  occurs  very 
unfrequently  in  the  reports  :  in  the  State  Trials  we  meet  with 
him  on  one  occasion  only,  as  leading  counsel  for  the  prosecu- 
tion in  the  extraordinary  case  of  Mary  Blandy,  tried  for  the 
poisoning  of  her  father  at  the  Oxford  Assizes,  1752  : — (it  is 
worthy  perhaps  of  remark,  that  he  exercised  the  right  of  re- 
plying upon  the  evidence  adduced  for  the  prisoner).  His 
professional  views,  however,  were,  as  was  natui-al  from  his 
father's  large  party  connexions,  made  subservient  to,  or  at 
least  dependent  on,  his  political.  He  was  introduced  into  par- 
liament at  the  first  opportunity  afforded  him  after  he  attained 
his  majority;  being  returned  at  the  general  election  of  1735 
for  Cirencester,  for  which  borough  he  continued  to  sit  until  his 
elevation  to  the  bench.  He  attached  himself  warmly  to  the 
same  party  in  the  ranks  of  which  his  father  had  so  long 
combated,  and  although  he  does  not  appear  to  have  spoken 
very  often,  his  vote  was  never  wanting  to  swell  the  growing 
minority  against  Sir  Robert  Walpole.  The  character  of  his 
•opposition  may  be  estimated  from  the  following  passages  of  a 
speech  delivered  by  him  against  a  bill  for  the  impressment  of 
seamen,  in  1741 : — *^The  servant  by  whom  I  am  now  at- 
tended may  be  termed,  according  to  the  determination  of  the 
vindicators  of  this  bill,  a  seafaring  man,  having  been  once  in 
the  West  Indies ;  and  he  may  therefore  be  forced  from  my 
service,  and  dragged  into  a  ship,  by  the  authority  of  some 
justice  of  the  peace,  perhaps  of  some  abandoned  prostitute, 
dignified  with  a  commission  only  to  influence  elections,  and 
awe  those  whom  excise  and  riot  acts  cannot  subdue.  I 
think  it,  sir,  not  improper  to  declare,  that  I  would  by  force 
oppose  the  execution  of  a  law  like  this ;  that  I  would  bar  my 
doors  and  defend  them ;  that  I  would  call  my  neighbours  to 
my  assistance ;  and  treat  those  who  should  attempt  to  enter 
without  my  consent,  as  thieves,  ruffians,  and  murderers."  On 
the  dissolution  of  Walpole's  cabinet,  and  the  accession  of  the 
Pelhams  to  power,  in  the  following  year,  he  voted  for  some 
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years  with  the  gOTemmmit,  under  which  his  fiither  held  fc^ 
a  short  period  the  office  of  Captain  of  the  Band  of  Gentlemen 
Pensioners.     But  in  the  year  1746  he  was  appointed  Solicitor- 
General  (he  became  in  1748  Attorney-General)  to  Frederic 
Prince  of  Wales,  then  at  the  very  height  of  his  dissensions 
with  his  father ;  and  as  in  duty  bbund,  found  no  diflSeulty  itt 
again  severing  his  connexions  with  the  court,  and  passing 
through  the  neutral  region  of  a  cold  and  distrustful  respect  to 
an  hostility  as  unmitigated  as  that  which  he  had  opposed  to  the 
former  ministry.     In  a  speech  against  the  address  of  thanks, 
at  the  opening  of  the  session  of  1761,  an  almost  personal 
attack  upon  the  King  shows  pretty  plainly  what  strain  of 
opposition  he  deetlfed  most  likely  to  recommend  him  to  the 
Prince.    "  I  ^ish  the  gentlemen  who  support  this  address 
had  given  us  a  definition  of  what  they  call  servility,  for  I  have 
always  taken  flattery  to  be  servility,  or  I  think  it  must  be 
deemed  so  by  all  those  who  allow  that  there  can  be  any  such 
thing  as  servility  in  words  or  language*      Now  if  there  be  no 
flattery  in  this  address,  I  am  sure  there  was  never  any  such 
thing  in  words ;  for  we  riot  only  make  high  encomiums 
without  knowing  whether  they  be  true  or  false,  but  we 
express  those  encomiums  in  as  high  a  style  as  our  language 
will  admit  of;  for  which  I  appeal  to  almost  every  sentence  in  - 
the  address  proposed.     We  must  not  express  our  acknow- 
ledgments to  his  Majesty,  without  calling  them  our  warmest 
acknowledgments ;  we  must  not   talk  of  his  Majesty's  en- 
deavours without   calling  them  his  unwearied  endeavours. 
Thus  I  could  go  on,  sir,  with  ihy  remarks  through  the  ^hole 
of  this  address  ,*  and  all  this,  without  knowing  anything  of 
the  facts  we  thus  so  highly  extol.     How  a  minister  might  re- 
ceive such  high-flown  compliments  without  knowledge,   or 
how  this  house  may  think  proper  to  express  itself  upon  the 
occasion,  I  do  not  know ;  but  I  should  be  ashamed  to  express 
mjrself  in  sttch  a  manner  to  my  Sovereign ;  nay,  I  should  be 
afraid  lest  he  should  order  me  out  of  his  presence  for  attempt- 
ing to  put  such  gross  flattery  upon  him.'*     Such  sentirilents 
as  these  contrast  amusingly  enough  with  the  purity  and  in- 
dependence which  we  shall  see  him  by*and-bye  asserting  for 
the  measures  and  opinions  of  the  cabinet  in  which  he  fotmd  a 
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seat,  and  the  fitctioos  and  cornipt  metres  in  which  be  Hbm 
discoTered  all  parliamentary  opposition  to  be  founded. 

The  unlooked-for  death  of  the  Prince,  in  the  same  year, 
scattered  at  o»ce  all  the  hopes  of  the  faction  of  Leicester'*- 
hous^b  The  ''  rising  sun ''  was  prematurely  set,  and  the  hands 
ciihe  government  were  so  effectually  strengthened  by  the  dis- 
solution  of  his  party,  as  to  leave  those  who  built  their  pro- 
spects on  political  advancement,  much  too  distant  a  hope  of 
success  by  a  perseverance  in  oppositicm.  Mr.  Bathurst,  ac- 
cordingly, was  not  long  found  in  the  camp  of  the  anti-minis- 
terial forces.  Little  more  than  two  years  afterwards,  he  was 
so  far  fioim  occupying  a  position  adverse  to  the  government 
»si  to  be  selected,  on  the  recommendation  of  Lord  Hardwicke, 
to  fill  a  vacant  place  on  the  bench  of  the  Common  Pleas,  where 
be  took  his  seat  on  the  6th  of  May^  1754 ;  his  colleagues 
being  Lord  Chief  Justice  Willes,  Mn  Justice  Clive,  and  Mn 
Justice  Noel.  This  quiet  and  uneventful  post  he  occupied 
for  the  period  of  seventeen  years* 

The  Court  of  Common  PleaSj  from  the  limited  nature  of  its 
jurisdiction^  and  the  still  more  litnited  extent  of  its  business, 
could  seldom^  if  ever,  be  the  scene  of  forensic  contest  of  that 
general  and  stirring  interest  of  which  the  criminal  judicature 
of  the  King's  Bendh  iliade  that  court  at  times  the  theatre, 
and  which,  on  even  tndre  soletnii  and  national  occasions, 
has  awakened  the  echoes  of  Westminster  Hallj  or  thronged 
the  galleries  of  the  House  of  Lords.  During  the  period^  how- 
ever, in  which  Mr.  Justice  Bathurst  sat  there,  the  trials  and  dis- 
cussions arising  out  of  the  government  crusade  against  Wilkes 
and  his  North  Britbn,  which  the  popular  opinions  of  Lord  Cani- 
den  had  attracted  to  his  court,  animated  for  a  tinie  its  dull 
and  stilly  atmosphere,  and  choked  its  narrow  space  with  the 
multitudes  who  crowded  to  swell  the  triumph  of  that  ndtable 
pairioti  Mr^  Justice  Bathurst  concurred  in  opinion  with 
Lord  Caniden,  both  on  the  right  of  the  Commons  to  privilege 
from  arrest  for  libel,  and  in  refusing  new  trials  to  the  defendants 
who  complained  of  excessive  damages,  in  the  actions  brought 
against  them  for  seizures,  under  the  Secretary  of  State's 
warrants.  Very  few  of  the  other  reported  casfes  on  which  he 
had    to  adjudicate  were  of  any  other  than  merely  legal 
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interest  In  one  instance,  and  that  a  ludicrous  one  enough, 
the  court  were  equally  divided  in  opinion* — the  question 
being  whether  a  surgeon  and  apothecary,  not  qualified  by 
estate  or  degree  to  destroy  partridges,  was  an  ''inferior 
tradesman  "  within  the  meaning  of  the  aristocratical  statute 
of  William  and  Mary,  which  subjects  to  full  costs  in  trespass 
such  ''  dissolute  persons "  as,  ''  neglecting  their  employ- 
ments,'* should  go  forth  in  quest  of  game.  Mr.  Justice 
Bathurst  delivered  his  opinion  that  ''the  legislature  could 
never  intend  to  permit  every  master  of  every  little  mechanic 
trade  to  neglect  his  trade  and  go  a-hunting :"  and  that  the 
only  line  that  could  possibly  be  drawn  between  inferior  and 
superior,  was,  that  every  tradesman  was  inferior  who  was  not 
qualified:  and  he  was  inclined  to  think  the  parliament 
penned  the  act  so  obscurely,  in  order  not  to  disoblige  their 
constituents,  many  of  whom  were  tradesmen  !  Oh  that  we 
might  venture  to  ascribe  the  same  considerate  motives  to  the 
legislators  of  our  days.  This  weighty  matter  was  three  or  four 
tunes  argued.  In  another  case.  Turner  v.  Vaughan,  (2  Wils. 
339,)  in  which  it  was  held  that  a  bond  in  consideration  of 
past  cohabitation  was  good  in  law,  Mr.  Justice  Bathurst  en- 
riched his  judgment  by  quotations  from  the  books  of  Exodus 
and  Deuteronomy,  and  thence  arrived  at  the  conclusion,  that 
"  wherever  it  appears  that  the  man  is  the  seducer,  the  bond  is 
good."  We  wonder  when  a  case  will  occur  in  which  the 
question  of  the  validity  of  the  bond,  the  woman  being  the 
seducer,  ishall  be  solemnly  adjudged  and  reported. 

In  January  1770,  on  the  dismissal  of  Lord  Camden  from 
the  Chancellorship,  and  the  unhappy  death  of  Lord  Morden, 
(Charles  Yorke,)  the  seals  were  put  into  commission,  Mr.  Baron 
Smythe  (afterwards  Chief  Baron),  Mr.  Justice  Bathurst,  and 
Mr.  Justice  Aston,  being  the  Commissioners.  Their  decrees,  in 
the  more  important  cases  at  least,  were  believed  to  be  drawn 
up  for  them  by  Lord  Mansfield :  in  particular  that  in  the 
case  of  Tothil  v.  Pitt,  (Dickens,  431,)  wherein,  reversing  the 
judgmeht  of  the  Master  of  the  Rolls,  Sir  Thomas  Sewell, 
they  held  the  devise  in  the  will  of  Sir  William  Pynsent, 
under  which  Lord  Chatham  claimed  the  Burton  Pynsent 

I  Boston  T.  Mingay,  S  Wils.  70. 
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estate,  invalid  by  reason  of  a  prior  devise  of  it  in  the  will  of 
the  former  proprietor,  which  his  Honour  had  adjudged  void  as 
tending  to  a  perpetuity.  This  judgment  gave  so  much  dis- 
satisfaction to  the  profession,  that  on  an  appeal  to  the  House 
of  Lords,  the  case,  at  the  suggestion  of  Lord  Mansfield,  was 
submitted  to  the  opinion  of  ihe  other  judges,  and  upon  their 
answer  the  decree  of  the  commissioners  was  reversed.  They 
retained  the  seals  until  the  month  of  January  in  the  following 
year  (1771),  when  they  were  delivered  to  Mr,  Justice 
Bathurst,  with  the  dignity  of  Lord  Chancellor,  and  he  was 
raised  to  the  peerage  by  the  title  of  Lord  Apsley,  Baron  of 
Apsley,  in  the  county  of  Sussex.  The  appointment  excited 
no  small  amount  of  surprise  in  the  profession.  Sir  Fletcher 
Norton  observed  upon  it,  "  that  what  the  three  could  not  do, 
was  given  to  the  most  incapable  of  the  three."  The. malicious 
muse  of  Sir  Charles  Hanbury  Williams  numbei-s  him  in  the 
Tory  band  who 

*'  Were  cursed  and  stigmatised  by  power. 
And  raised  to  he  exposed" 

The  writer  whom  we  quoted  in  the .  outset  is  equally 
complimentary.  ''  He  travelled  all  the.  sts^es  of  the  law 
with  a  rapidity  that  great  power  and  interest  can  alone 
in  the  same  degree  accelerate*  His  professional  career, 
in  bis  several  official  situations,  was  never  prominently 
auspicious,  till  that  wonderful  day  when  he  leaped  at  once 
into  the  foremost  seat  of  the  law.  Every  individual  member 
of  the  profession  stood  amazed;  but  Time,  the  great  reconciler 
of  strange  events,  conciliated  matters  even  here.  It  was 
seen  that  the  noble  earl  was  called  upon  from  high  authority, 
to  fill  an  important  office,  which  no  other  could  be  con- 
veniently found  to  occupy.  Lord  Camden  had  retired, 
without  any  abatement  of  rooted  disgust  far  beyond  the  reach 
of  persuasion  to  remove.  The  great  Charles  Yorke,  the  un- 
happy victim  of  an  unworldly  sensibility,  had  just  resigned 
the  seals  and  an  inestimable  Ufe  together.  Where  could  the 
eye  of  administration  be  directed  ?  The  rage  of  party  ran  in 
torrents  of  fire.  The  then  Attorney  and  Solicitor-General 
were  at  the  moment  thought  ineligible, — perhaps  the  noble 
lord  then,  at  the  head  of  affairs,  who  was  yet  untried,  had  a 
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policy  in  not  forwarding  transcendent  ability  to  obscure  his 
own.     Every  such  apprehension  vanished  upon  the  present 
appointment.    This  man  could  raise  no  sensation  of  envy  as 
a  rival)  or  fear  as  an  enemy.''     His  judicial  incompetency  was 
indeed  unfortunately  too  obvious.     Sir  Alexander  Macdonald 
begins  one  of  his  conversations  with  Dr.  Johnson,  on  his  visit 
to  London  in  1772,  with  a  remark,  suggested,  we  presume, 
by  a  recent  visit  to  Lincoln's  Inn  Hall,  "  that  the  Chancellors 
in  England  are  chosen  from  views  much  inferior  to  the  office, 
being  chosen  from  temporary  political  views;''  a  state  of 
things,  according  to  the  Doctor,  inseparable  from  all  but  a 
pure  despotism.  Wilkes,  according  to  Horace  Walpole,  stated 
his   opinion  of  the   Chancellor's    qualifications    extremely 
apropos.     It  was  hinted  to  him,  on  his  election  to  the  mayor- 
alty, that  his  lordship  intended  to  signify  to  him  that  the 
King  did  not  approve  the  city's  choice.    He  replied,  **  Then 
I  shall  signify  to  his  lordship,  that  I  am  at  least  as  fit  to 
be  Lord  Mayor  as  he  to  be  Lord  Chancellor.     This,  con- 
tinues Walpole,   "being  more  gospel  than  everything  Mr. 
Wilkes  says,  the  formal  approbation  was  given."    To  preside 
vnth  efficient  control  and  entire  self-dependence  in  a  court 
wherein  the  massive    intellect  of  Thurlow  and  the  acute 
sophistry  of  Wedderbum  were  daily  in  the  lists  of  contest, 
would  indeed   have   exercised  all  the  learning   and  all  the 
mental  powers  of  a  Hardwicke  or  an  Eldon.     Well,  therefore, 
might  it  be  said  of  Lord  Bathurst,  a  lawyer  indeed  of  fair  at- 
tainments, but  imperfectly  conversant  with  equity  principles 
and  practice,  and  unendowed  with  any  vigour  of  intellect 
which  could  enable  him  to  apprehend  them,  as  we  have  seen 
achieved  in  our  day  by  the  intuitive  facility  of  a  Lyndhurst, 
— thfit  he  never  entered  the  Court  of  Chancery  with  a  firm 
and  dauntless  step.     On  several  occasions,  we  find  him  ap- 
plying to  the  registrar  (Mr.  Dickens,  the  reporter  of  the  cases 
in  Chancery  for  many  years),  not  merely  for  oral  informa- 
tion on  matters  of  practice,  but  for  formal  written  opinions 
and  abstracts  of  the  authorities,  which  he  delivered  to  the  bar 
as  his  judgments.     Having  called  in  the  Master  of  the  Rolls, 
Sir  Thomas  Sewell,  to  his  assistance  in  a  case  of  some  im- 
portance,— and  after  the  statement  of  his  Honour's  opinion,— 
"  I  ought  to  apologize,"  says  the  superior  judge, "  for  keeping 
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the  matter  so  long  before  the  court :  at  first  I  differed  ia 
opinion  with  his  Honour^  but  he  hath  now  convinced  me,  and 
I  entirely  concede  to  his  Honour's  opinion,  and  am  first  to 
thank  him  for  the  great  trouble  he  hath  taken  on  the  oc* 
casion.'^  Such  was  the  learned  lord  in  the  Court  of  Chancery. 
In  the  House  of  Lords,  he  appeared  as  the  unshrinking  advo* 
Gate  of  those  unhappy  councils  which  ended  in  the  dismem- 
berment of  our  colonial  empire.  ^'  What ! "  said  he,  in  the 
debate  on  the  reception  of  General  Gates's  letter — '^  What ! 
acknowledge  the  independency  of  America,  and  withdraw  our 
army  and  our  fleet  1  Confess  the  superiority  of  America,  and 
wait  her  mercy  1  He  desired  the  house  to  consult  their  own 
feeUnga  for  an  answer."  Alas!  that  answer  the  stem  ne* 
Cessity  of  repeated  humiliations  too  speedily  supplied !  The 
Chancellor  appears  to  have  figured  as  the  chief  vindicator  of 
the  purity  of  Lord  North's  cabinet,  and  the  independence  of 
his  partisans.  When  Lord  Effingham,  in  the  debate  on  his 
motion  relative  to  the  state  of  the  navy,  in  1778,  remarked 
that  *^  the  first  Lord  of  the  Admiralty  knew  his  strength  in  a 
division ;  he  would  go  below  the  bar,  and  take  with  him  his 
-^e  had  like  to  have  said,  servile  majority,"  the  Lord 
Chancellor  left  the  woolsack  in  great  warmth,  and  asked, 
were  their  lordships  to  be  so  grossly  insulted  without  a  re- 
buke ?  ''  He  had  sat  in  that  house  seven  years,  and  never 
before  heard  so  indecent  a  charge.  A  servile  majority !  The 
insinuation  was  not  warrantable.  He  had  for  one  voted  in 
favour  of  the  measures  of  government;  but  would  any  lord 
venture  to  say  he  was  under  influence?  The  ministers  knew 
his  place  was  no  tie  upon  him ;  they  knew  he  always  gave 
Us  vote  freely,  and  according  to  his  real  opinion.  He  waB 
bom  the  heir  of  a  seat  in  that  assembly ;  he  enjoyed  a  peerage 
aa  bis  hereditary  right.  He  could  not  therefore  sit  still  and 
hear  the  noble  earl  talk  of  a*  servile  majority,  and  he  was 
amazed  that  government  had  so  long  suffered  themselves  to 
be  abused;  he  hoped  they  would  no  longer  be  patient  under 
such  a  continued  strain  of  invective,  but  would  take  the 
proper  means  to  prevent  it  in  future."  His  lordship  was 
perlmps  right  in  ascribing  more  weight  to  the  dignity  he 
derived  from  an  hereditary  source,  than  that  which  he  owed 
to  his  piofessional  advancement.    On  a  subsequent  occasion, 

x3 


282  Life  of  Lord  Chancellor  Bathurst 

when  again  magnifying  his  own  political  purity,  and  attack- 
ing the  motives  and  principles  of  the  opposition,  he  was 
somewhat  unpalatably  reminded  of  bis  own  anti-ministerial 
career.  "  He  had  for  a  long  series  of  years,"  he  said, 
*'  served  his  sovereign  in  several  capacities,  and  he  could  lay 
his  hand  on  his  heart,  and  with  truth  affirm  that  he  had 
always  acted  for  the  good  of  his  country,  to  the  best  of  his 
abilities,  and  that  there  was  nothing  the  crown  had  to  be- 
stow which  could  induce  him  to  give  a  vote  contrary  to  his 
conscience,  or  declare  against  what  seemed  to  him  to  be  the 
real  interest  of  his  country.  If  he  was  not  very  opulent,  he 
had  sufficient  to  put  him  above  the  poor  temptations  of  place 
and  emolument," — with  much  more  to  the  like  effisct.  The 
conduct  of  the  opposition  arose,  he  alleged,  '^  from  a  wicked 
ambition  ;  a  lust  of  power  and  dominion ;  a  thirst  after  the 
emoluments  of  office.  It  sprung  from  corruption,  and  the 
worst  species  of  corruption,  because  it  was  incurable — a  cor- 
ruption of  the  heart."  The  Duke  of  Richmond  observed 
upon  this  estimate  of  the  motives  of  a  parliamentary  op- 
position, ^f  that  he  was  ready  to  take  his  lordship's  word  for 
every  syllable  of  the  doctrine,  so  far  as  it  applied  to  himself. 
There  was  a  period,  and  a  long  and  perhaps  the  most  valu- 
able period  of  his  lordship's  life,  when  he  was  known  to  be  in 
strong  opposition  to  the  measures  of  the  court.  His  lordship, 
it  might  be  fairly  presumed,  now  spoke  as  he  once  felt;  he 
spoke  from  long  experience.  No  man  was  a  better  judge  of 
the  various  operations  of  the  human  mind  under  such  cir- 
cumstances, and  so  far  as  he  retained  a  recollection  of  what 
passed  in  his  own,  it  was  scarcely  to  be  doubted,  it  was  fair 
to  conclude,  that  a  wicked,  corroding  ambition,  whetted  and 
increased  by  unavailing  attempts,  and  a  state  of  political 
despair,  were,  in  his  lordship's  contemplation,  ever  productive 
of  malice  and  personal  enmity,  and  that  worst  species  of  cor- 
ruption, a  corrupt  heart — " 

'*  Quis  tulerit  Graccbos  de  seditione  querentes  ?  " 

Lord  Bathurst  (he  succeeded  to  the  earldom,  and  to  the 
barony  of  Bathurst,  on  his  father's  death  in  1775,)  appears  to 
have  taken  little  part  in  the  actual  business  of  legislation.  He 
,had  a.  chief  band  in  the  framing  of  the  Royal  Marriage  Act,  the 
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provisions  of  which  he  defended  with  a  chivalry  that  none  but 
its  parent  could  have  exhibited.  "  He  should  be  unworthy  of 
the  situation  he  was  in,  if  he  could  not  defend  every  clause^ 
every  sentence,  every  word,  every  syllable,  and  every  letter  in 
it.  He  would  not  consent  to  any  amendment  whatever :  it 
could  not  be  mended.  If  any  inconveniences  arose,  parlia- 
ment would  remedy  them  a  hundred  years  hence;  all  power 
might  be  abused,  but  it  was  better  to  risk  that  than  not  to 
give  this  power — the  king  could  not  make  a  bad  tise  of  it, 
because  parliament  would  punish  the  minister  who  advised  the 
king  ilV^  The  only  case  of  peculiar  interest  which  came  by 
appeal  into  the  House  of  Lords  while  he  occupied  the  wool- 
sack was  that  of  Beckett  v.  Donaldson,  in  which  the  question 
as  to  thfe  right  of  literary  property  was  so  fully  and  learnedly 
discussed.  The  Chancellor  concurred  in  the  opinion  of  the 
majority  of  the  judges,  that  neither  by  the  common  law  nor 
under  the  statute  of  Aime,  could  any  exclusive  right  be  sus- 
tained. He  went  at  much  length  into  the  legal  bearings  of 
the  case,  and  gave  an  interesting  historical  detail,  illustrated 
by  original  letters,  of  the  proceedings  in  both  Houses  during 
the  passing  of  the  statute,  all  tending  to  show  that  the  sense 
of  the  legislature,  at  that  period,  was  against  the  right:  but 
he  wisely  abstained  from  debating  the  doubtful  ground  of 
public  policy,  or,  like  Lord  Camden,  overlaying  his  legal 
conclusions  with  rhetorical  declaniations  on  the  meanness  of 
writing  for  bread,'  and  the  superiority  of  glory  as  the  reward 
of  literary  labour.  His  father,  who  had  been  witness  to  the 
"  acquisitiveness  "  of  Pope,  and  had  himself  been  the  depo- 
sitary of  poor  Gay's  little  savings,  could  have  assured  him 
that  such  a  doctrine  found,  at  all  events,  small  acceptance  in 
their  day. 

Lord  Bathurst  does  not  appear  to  have  inherited  much  of 
his  lather's  fondness  for  the  society  of  literary  men,  or  to  have 
extended  to  them  a  very  liberal  patronage.  He  bestowed,  how- 
ever, unsolicited,  a  commissionership  of  bankruptcy  on  Sir 
William  (then  Mr.)  Jones,  and  intended,  had  he  retained  the 
seals  long  enough,  to  have  appointed  him,  notwithstanding 
the  extreme  character  (as  it  was  then  deemed)  of  his  political 
opinions,  to  an  Indian  judgeship,  the  great  object  of  his  hopes, 
which  he  subsequently  obtained  at  the  hands  of  the  Coalition 
Ministry.      Mr.  Jones  acknowledged  his  patronage  in  the 
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most  glowing  terms  of  gratitude  in  the  Dedication  of  his 
Isaeus.  "  Your  lordship,"  he  said,  "  has  been  my  greatest, 
my  only  benefitctor;  without  any  solicitation,  or  any  request 
on  my  part,  you  gave  me  a  substantial  and  permanent,  token 
of  regard,  which  you  rendered  still  more  valuable  by  your 
obliging  manner  of  giving  it,  and  which  has  been  literally  the 
sole  fruit  that  I  have  gathered  from  an  incessant  course  of 
very  painful  toil ;  your  kind  intentions  extended  to  a  larger 
field;  and  you  had  even  determined  to  reward  me  in  a 
manner  the  most  agreeable  both  to  my  inclinations  and  to 
the  nature  of  my  studies,  if  an  event,  which,  as  it  procured 
an  ficcession  to  your  happiness,  could  not  but  conduce  to 
mine,  had  not  prevented  the  full  effects  of  your  kindness.** 
The  Chancellor  incurred  considerable  observation  and  censure 
by  conferring  a  chaplaincy  on  Martin  Madan,  the  translator 
of  Juvenal,  whose  heterodox  opinions  and  indifferait  morals 
were  then  tolerably  notorious,  and  who  afterwards  gave  such 
serious  offence  to  the  church  by  the  publication  of  his  The- 
lyphthora — a  defence,  hardly  disguised,  of  tiie  practice,  or  at 
least  the  doctrine,  of  polygamy.  His  lordship's  ecclesiastical 
patronage  was,  on  one  occasion,  solicited  in  a  manner  of  which 
it  is  just  to  say  that  it  exhibited  only  the  unequalled  assurance 
of  the  applicant,  and  infers  no  reproach  whatever  against  the 
honour  or  integrity  of  the  patron .  On  the  living  of  St.  George's, 
Hanover  Square,  falling  vacant,  Lady  Apsley  received  an 
anonymous  letter,  offering  a  sum  of  3000  guineas,  if  hj  her 
asi^istance  the  writer  were  presented  to  it.  The  letter  was 
traced  to  the  unhappy  profligate  Dodd,  and  led  to  his  dis- 
missal with  disgrace  from  the  office  of  king's  chaplain. 

In  the  summer  of  1778,  Lord  Bathurst,  finding  his  health 
unequal  to  the  labours  of  his  office,  resigned  the  great  seal ; 
and,  as  it  is  stated  in  the  Biographia,  declined  to  receive  a 
pension  offered  to  him  on  his  retirement:  although  he  is 
-affirmed  to  have  been  a  man  of  parsimonious  habits.  In  the 
November  of  the  following  year,  however,  he  was  appointed 
to  the  dignified  office  of  President  of  the  Council,  which  he 
retained  until  the  breaking  .up  of  Lord  North's  administration. 
The  last  occasion  on  which  he  distinguished  himself  as  a 
speaker,  before  his  resignation  of  office,  was  in  vehement  oppo- 
sition to  the  bill  for  securing  an  annuity  to  the  &mily  of  Lord 
Chatham,  who,  he  contended,  had  been  amply  repaid  t(x  all 


Life  of  Lord  Chancellor  BathusL  285 

his  services  by  the  pension  he  enjoyed  during  his  life,  and  his 
appointment  to  the  privy  seal.  The  Chancellor  found  himself, 
on  this  occasion,  leader  of  a  generous  minority  of  eleven,  and 
QOBBoled  himself  imder  his  defeat  by  recording  in  a  protest 
his  dissent  from  a  measure  which,  he  apprehended,  '^  might  in 
9i^  times  b^  wade  use  of  as  a  precedf&nt  for  factious  pur- 
po^eili  ftud  to  the  enriching  of  private  families  at  the  public 
expense;"  a  profession  of  honourable  economy  to  which  three 
signatures  besides  his  own  were  subscribed.  He  continued 
to  be  a  frequent  speaker  in  parliament,  and  a  strenuous 
opponent  of  all  the  attempts  to  persuade  to  the  conciliation 
of  America.  On  several  occasions  we  find  him  and  Lord 
Thurlow,  who  seems  to  have  entertained  an  unequivocal 
dislike  for  him,  in  almost  direct  collision  of  opinion,  though 
members  of  the  same  cabinet.  After  his  final  retirement 
fix>m  office,  he  still  continued  for  some  years  a  regular  at- 
tendant in  his  place  in  parliament,  but  at  length,  and  for 
some  years  before  bts  death,  was  compelled  by  the  advance 
of  age  and  the  decline  of  health  to  withdraw  altogether  fix)m 
political  life.  He  died  at  his  seat  of  Oakley  Grove,  on  the 
6th  of  August,  1794,  in  his  eighty-sixth  year. 

The  mansion  of  Apsley  House,  now  the  seat  of  so  much 
more  illustrious  an  occupant,  was  built  by  Lord  Bathurst. 
As  soon  as  it  was  completed,  he  was  saluted  with  the  agree- 
able intelligence  that  he  had  encroached  upon  a  plot  of 
ground  granted  by  the  crown  to  a  veteran  soldier,  whose 
widow  threatened  him  with  a  suit  in  Chancery.  Having 
bought  off*  her  claims  at  the  price  of  a  considerable  sum  of 
money,  it  became  a  standing  joke  in  Lincoln's  Inn  Hall,  (a 
joke  with  a  double  aspect,)  that  an  old  woman  could  beat  the 
Chancellor  in  own  court. 

Lord  Bathurst  v^s  twice  married;  first,  to  Anne,  (only  child 
of  a  gentleman  named  James,  and  widow  of  Charles  Philips, 
Esq,),  who  died  without  children;  secondly,  to  Tryphena, 
daughter  of  Thomas  Scawen,  Esq.,  of  Carshalton,  in  Surrey, 
by  whom  he  had  two  sons  add  four  daughters ;  the  eldest  of 
whom,  the  late  noble  earl,  died  in  the  yejur  1836,  having  filled, 
during  a  large  portion  of  his  life,  many  and  distinguished  of- 
fices in  the  service  of  the  crown. 

W. 
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ART.  IH.-POINTS  IN  THE  LAW  OF  DISCOVERY. 

1 .  Points  in  the  Law  of  Discovery.  By  James  Wigram,  Esq. 
RR.S.,  K.C. 

2,  Treatise  on  Discovery  of  Evidence  by  Bill  and  Answer 
in  Equity.  By  Thomas  Hare,  Esq.  of  the  Inner  Temple, 
Barrister  at  Law. 

We  cannot  do  justice  to  the  authors  of  these  works  without 
referring  to  the  condition  in  which  they  found  the  law  upon 
discovery,  and  to  the  kind  of  materials  which  they  were  ob- 
liged to  employ  in  their  efforts  to  render  it  more  intelligible. 
All  writers  upon  Equity  pleading  are  met  in  the  outset  by  dif- 
ficulties arising  out  of  the  nature  of  the  old  reports.  Some 
of  these  reports  consist  of  a  few  scattered  dicta;  in  some  there 
are  manifest  absurdities;  all  of  them  are  imperfect,  omitting 
or  distorting  important  facts,  and  leaving  points  for  imagina- 
tion which  ought  to  be  stated  with  the  utmost  precision.  The 
diflSculty  of  extracting  general  rules  from  such  garbled  state- 
ments appears  to  be  still  greater,  when  we  remember  that  as 
judges  rarely  commit  themselves  to  a  general  rule,  but  rather 
lay  down  the  law  with  reference  to  the  peculiar  circumstances 
of  the  case  before  them,  their  observations  are  constantly 
misinterpreted,  unless  those  circumstances  are  plainly  de- 
tailed. This  cautious  habit,  which  is  suggested  by  considera- 
tions of  ordinary  prudence,  renders  a  nice  discrimination  ne- 
cessary in  the  perusal  even  of  the  complete  reports  of  modem 
times.  It  is  of  course  with  infinitely  greater  scruple  that 
we  seek  a  rule  of  general  application  in  the  less  laboured 
volumes  of  early  reporters. 

Passing  over  the  cases  decided  in  the  Star-chamber  and 
all  those  which  are  antecedent  to  the  time  of  Lord  Somers 
and  Nottingham,  we  find  that  their  decisions,  as  well  as  those 
of  Lords  Macclesfield  and  King,  are  to  be  collected  from 
books  that  are  very  imperfect.^  For  although  the  reports  of 
Mr.  Veraon,^  and  the  two  first  volumes  of  Peere  Williams' 

'  Vernon's  reports  commence  in  1680  and  end  in  1719.     P.  Williams*  reports 
commence  in  1695|  and  end  in  1735. 
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reports,  can  be  trusted  as  far  as  they  go,  still  they  frequently 
leave  many  material  facts  to  mere  conjecture,  and  unless  they 
are  read  with  scrupulous  attention  may  prove  to  be  dangerous 
guides.  The  next  in  date  are  the  reports  of  Lord  Hard- 
wicke's  judgments  contained  in  the  works  of  Mr.  Atkyns,^ 
and  Mn  Ambler,  and  latterly  by  Mr.  Vesey,  sen.  With 
regard  to  the  two  first  we  must  say  that  Lord  Hardwicke's 
learning  and  abilities  should  have  earned  for  him  a  better 
fate,  and  that,  had  it  not  been  for  the  manuscripts  inherited 
by  his  family  and  compiled  by  Mr.  West,  his  fame  in  respect 
of  his  earlier  judgments  would  have  existed  rather  by  tradi- 
tion than  by  any  living  and  tangible  evidence;  or  would 
have  been  nearly  obliterated,  caruit  quia  vate  sacro.  Be- 
tween the  time  of  Mr.  Vesey,  senior,  and  that  of  Mr.  Brown, 
the  hiatus  is  filled  up  imperfectly  by  Mr.  Eden  and  Mr. 
Ambler,  but  that  period  is  of  less  importance,  because  it  did 
not  produce  any  chancellors  of  distinguished  abilities.  Mr. 
Brown  commences  about  the  time  of  Lord  Thurlow  and  may 
be  considered,  perhaps  with  the  exception  of  Mr.  Vesey, 
senior,  as  the  first  person  who  improved  the  art  of  reporting 
into  an  accurate  system. 

It  appears  then  that  until  the  time  of  Lord  Thurlow,  about 
the  year  1780,  the  judgments  of  Courts  of  Equity  were  not 
collected  in  any  reports  on  which  much  reliance  can  be  placed. 
Yet  in  those  reports  are  contained  decisions  upon  many  of  the 
most  important  points  of  the  law  of  discovery,  and  writers  upon 
this  subject  are  obliged  to  have  recourse  to  them  in  their  in- 
quiry into  leading  principles. 

Mr.  Wigram*  cautions  his  readers  that  in  the  qonduct  of  a 
suit  now  in  progress,  the  utmost  attention  is  requisite  to  the 
specific  relief  prayed.  No  less  will  it  be  necessaiy  in  any  at- 
tempt to  comprehend  the  real  purport  of  a  suit  that  took  place 
long  ago.  Yet  in  many  of  the  old  reports  the  prayer  is  alto- 
gether omitted.  Mr.  Hare  observes,  "  The  very  scanty  infor- 
mation afforded  by  the  early  reports  renders  it  necessary  to 

*  Atkyns*8  reports  commence  in  1737,  and  continue  till  1754;  those  of  Ambler 
commence  in  1737,  and  continue  till  1754:  Vesey,  sen.  commence  in  1746«  and 
continue  till  1755. 

»  Page  76. 
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6hBeir9t  gveat  caution  in  resorting  to  them  as  anthori^s  on 
the  present  subject.  It  is  but  rarely  that  it  eea%  be  ascertained 
whether  the  bill  prayed  relief  or  was  merely  for  discovery^ 
and  it  is  commonly  dfflcult  to  collect  the  piinciple  upon  which 
the  Court  proceeded."  * 

The  imperfect  character  of  the  old  reports  will  perhaps  ac- 
count for  the  vagueness  with  which  Lord  Redesdale  has  laid 
down  his  rules  upon  discovery.  '*  As  the  object  of  the  Court," 
he  says,  '*  in  compelling  a  discovery  is  either  to  enable  itself 
or  some  other  Court  to  decide  on  matteArs  in  dispute  between 
the  parties,  the  discovery  sought  must  be  material  either  to  the 
relief  prayed  by  the  bill  or  to  some  other  suit  actuaUy  insti- 
tuted, or  capable  of  being  instituted.  If  therefore  the  plaintiff 
does  not  show  by  his  bill  such  a  case  as  renders  the  discovery 
which  he  seeks  material  to  the  relief,  if  he  prays  relief,  or 
does  not  sbow  a  title  to  sue  the  defendant  in  some  other 
Court,  or  that  he  is  actually  involved  in  litigation  with  the 
defendant  or  liable  to  be  so,  and  does  not  also  show  that  die 
discovery  which  he  prays  is  material  to  enable  him  to  support 
or  defend  a  suit,  he  shows  no  title  to  the  discovery,  and  con- 
sequently a  demurrer  will  hold."  *  "  But  in  general,"  he  says 
in  another  place,  "  if  it  can  be  supposed  that  the  discovery 
may  in  any  way  be  material  to  the  plaintiff  in  the  support  or 
defence  of  any  suit,  the  defendant  will  be  compelled  to  make 
it."*  Mr.  Maddoek  says  in  his  treatise  upon  equity  plead- 
ing :  '<  Where  the  bill  avers  that  an  action  is  brought,  or 
where  the  necessary  effect  in  law  of  the  case  stated  by  the  bill 
appears  to  be  that  the  plaintiff  has  a  right  to  bring  an  action, 
he  is  entitled  to  a  discoveiy  to  aid  that  action  so  alleged  to 
be  brought,  or  which  he  appears  to  have  an  intention  to 
bring/*  *  And  again^  '*  if  a  plaintiff  has  set  forth  a  title  in 
contradiction  to  the  defendants,  he  has  no  right  generally 
speaking  to  look  into  the  defendant's  title;  but  if  the  same 
deed  constitutes  in  part  the  defence,  and  in  part  the  plaintiff^s 
title ;  if,  for  instance,  the  bill  charges,  that  by  producing  Ac 
deed  it  will  appear  that  the  person  under  whom  the  defendant 
claims  is  only  tenant  for  life,  some  answer  must  be  given ;  and 

'  Hare,  111.  «  Red.  PI.  193. 

»  Red.  PI.  193.  *  Mad.  Eq.  PI.  1, 198. 
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a  atatmnent  of  what  the  defendant  barely  kaows  and  believes 
ia  not  sufficient,  but  be  must  state  how  the  fact  is  by  the  deed. 
If  the  defendant  pleaded  he  was  a  purchaser  for  a  valuable 
consideratioDy  it  woi:dd  be  different*"^  In  another  place  Mr. 
Maddoek  says :  ^'  In  general  when  the  title  of  the  defendant 
is  not  in  privity,  but  ioconsistmt  with  the  title  made  by  the 
plaintiff,  the  defendani  i$  not  bound  to  discover  the  etfidence 
of  the  title  under  which  he  claimeJ'^ 

These  passages  contain  the  general  rules  bad  down  by  Lord 
Eedesdale  and  Mr.  Maddock,  for  the  guidance  of  equity 
draftsmen  in  framing  answers  to  bills  of  discovery.  No  wonder 
that  Mr.  Wigram  remarks  in  his  preface,  ^^  a  practical  treatise 
on  the  laws  of  discovery  as  administered  in  Courts  of  Equity, 
has  long  been  a  desideratum  amongst  practitioners  in  tiioae 
Courts." 

We  have  piinted  in  italics  the  words  of  Lord  Red^sdale  and 
Mr*  Maddock»  which  are  intended  to  express  the  bounds  of 
matter  ta  be  discovered.  Their  vagueness  will  at  once  ap* 
pear,  if  they  «re  compared  with  the  following  propositions, 
laid  down  by  Mr.  W^ram.  "  The  subject,"  he  says,  "  of  dis^- 
covery  appears  conveniently  for  the  present  purpose  to  divide 
itsdf  und^  two  heads  of  bqoiry :  namely,  first,  an  inquiry  as 
to  the  discovery  which  a  plaintiff  may  exact ;  and  secondly^ 
an  inquiry  into  the  mews  by  which  a  defendant  may  protect 
himseif  a^nst  a  discovery  improperly  required^  The  two  fol<- 
lowing  prapeisiUons  (if  establish^)  will  furnish  conclusions 
sufficient  to  exhaust  the  first  of  the  aJbove  heads  of  inquiry. 
Proposkion  I.  It  is  the  right-r*-as  a  general  rule — of  a  plaintiff 
in  equity  to  ex»wnm  the  defendant  upon  oath  as  to  all  matters 
of  &ct  which^being  well  pleaded  in  the  bill — are  material  to 
theproafef  the  plaifUiff'e  co^e— and  which  the  defendant  doies 
not  by  his  form  of  {heading  admit.  Proportion  II.  Courts  of 
Equity — ^a«  a  general  ruiie-^bUge  a  defendant  i0  pledge  his 
oath  to  the  truth  of  his  defence*  With  this  (if  a)  qualifi^tion 
— the  ri^  of  ft  plaintiff  in  equ^y  to  the  benefit  of  the  de^ 
fendant':s  oath  is  limited  to  a  discovery  of  emh  mfOerial  faUs 
m  rehte  to  the  pMniijff^e  c(m,  9M  doe^  not  ^xtm:id  to  adis^ 

»  Mad.  Eq.  PI.  1, 202.  «  Ibid.  PI.  1,  212. 
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covery  of  the  manner  in  which,  or  of  the  evidence  by  nieans 
of  which,  the  defendant's  case  is  to  be  established,  or  to  any 
discovery  of  the  defendant's  evidence/'^  The  principle  which 
had  been  darkly  shadowed  out  by  previous  writers,  Mr, 
Wigram  has  here  stated  in  precise  form,  which  does  not  admit 
of  misinterpretation.  He  reduces  the  whole  to  a  simple 
question,  whether  any  matter  of  which  a  discovery  is  asked 
is  or  is  not  material  to  the  proof  of  the  plaintiflTs  case. 

Throughout  the  whole  of  his  treatise  he  perpetually  aims  at 
one  and  the  same  object,  namely,  to  substitute  principle  for 
form,  to  remind  his  readers  that  form  is  in  itself  of  no  im- 
portance, and  can  be  easily  evaded,  while  principle,  inherent  in 
the  nature  of  things,  remains  for  ever  the  same,  and  if  sanc- 
tioned by  successive  decisions,  furnishes  a  safe  guide  to  the 
practitioner.  For  instance,  he  says,  "  Now  the  form  of  plead- 
ings cannot  alter  their  real  nature.  The  circumstances,  that 
those  parts  of  a  bill  in  equity,  which  (if  the  common  law  form 
of  pleading  were  still  in  use)  would  be  the  subject  of  so  many 
distinct  pleadings  at  law,  are  (by  the  form  of  equity  pleadings) 
blended  together  in  one  record,  bearing  the  forms  of  state- 
ment, pretence,  or  charge,  according  to  the  nature  of  the  case, 
or  the  taste  of  the  draftsman,  cannot  take  from  these  different 
parts  of  a  bill  their  real  chamcter,  as  constituent  parts  of  the 
case  of  this  or  that  party  in  the  cause ;  and  accordingly — in 
equity  as  at  law — the  evidence  in  the  cause,  including  the 
discovery,  will  be  limited  to  the  point  or  points  in  the  cause 
upon  which  the  parties  go  to  trial.'*^ 

We  now  proceed  to  give  a  general  outline  of  Mr.  Wigram's 
book.  At  the  commencement  he  explains  to  his  readers  the 
kind  of  case  to  which  his  observations  are  applied.  It  is  what 
he  terms  a  single  case,'  that  is,  a  case  of  which  the  prayer  is 
not  for  different  objects,  of  which  a  division  may  be  effected, 
and  one  object  gained  and  another  refused ;  but  for  one  single 
object,  for  instance,  a  conveyance  of  an  estate,  or  an  account 
of  by-gone  rents  and  profits.  "  For  the  purpose  of  observa- 
tion and  experiment  a  case  may  be  assumed,  which  in  its  con- 
stitution is  single  (as  not  admitting  of  division  in  the  sense 

«  Page  20.  »  Page  30 ;  conf.  144, 171,  174, 178,  194» 
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above  explained),  and  the  observations  which  are  applied  to 
such  assumed  single  case  may  be  considered  as  applicable  to 
each  integral  part  of  any  cause  of  a  more  complex  character."^ 
Having  observed  that  "  every  bill  is  in  reality  a  bill  of  dis- 
covery/'^ although  the  name  has  been  appropriated  to  bills 
for  discovery  alone,  he  explains  the  real  nature  of  the  answer 
in  which  the  discovery  is  contained.  ''  In  equity  the  defend- 
ant is  obliged,  in  addition  to  and  upon  the  same  record  with 
his  defence,  to  give  that  discovery  to  which  the  common  rule 
(already  noticed)  entitles  the  plaintiff.  The  word '  oTistoer*  then, 
as  applied  to  a  defence  in  equity,  is  often  a  complex  term,  em- 
bracing two  things  essentially  distinguishable  from  each  other: 
namely,  1st,  the  defence,  i.  e.  the  defendant's  case ;  and  2dly, 
the  examination  of  the  defendant,  consisting  of  the  discovery 
sought  by  the  bill.  Such  are  the  distinctive  parts,  of  which 
an  answer  in  equity  may  be  said  in  general  to  consist/'^  As 
a  further  explanation  of  the  nature  of  the  answer,  he  states 
the  obligation  of  the  defendant  to  admit  the  possession,  if  he 
has  it,  of  the  deeds  and  other  documents  for  which  the  plain- 
tiff is  entitled  to  inquire,  and  referring  to  the  ancient  practice 
of  setting  out  their  contents  at  length,  shows  that  the  motion 
to  produce  them  is  in  the  nature  of  an  exception  to  the  an- 
swer. 

The  parts  of  Mr.  Wigram's  work  to  which  we  have  referred 
contain  the  main  principle  which  it  is  his  object  to  enforce, 
the  principle  of  distinction  between  the  two  kinds  of  matter 
contained  in  the  answer,  viz.  the  examination  and  the  defence. 
It  would  seem  as  if  the  application  of  one  and  the  same  term 
to  these  very  different  subjects  had  given  rise  to  many  of  the 
difficulties  which  have  been  experienced  in  the  composition  of 
answers.  We  are  reminded  of  a  passage  in  Mr.  Lewis's  intro- 
duction to  his  yeiy  able  work  **  on  the  use  and  abuse  of  some 
political  terms,"  where  he  says :  "  In  the  great  majority  of 
instances,  the  error  springs  from  the  hidden  and  unsuspected 
source  of  verbal  ambiguity ;  the  effects  of  which,  imperceptibly 
mingling  with  the  discussion,  poison  the  whole  current  of  the 
reasoning,  and  vitiate  every  part  which  they  touch."  ^  It  would 
be  far  more  easy  to  reason  upon  the  introduction  of  any  specific 
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matter  into  an  answer,  if  the  defendant  were  to  consider  in 
the  first  instance,  whether  the  plaintiff  had  a  right  to  be  in- 
formed of  it,  as  being  part  of  his  own  case ;  and  secondly, 
whether  it  was  matter  which  the  defendant  himself  should 
bring  forward  for  his  own  benefit. 

Mr.  Wigram  explains  at  considerable  length  the  expressions 
used  in  the  propositions  which  have  been  already  quoted^  and  - 
shows  their  application  in  practice*  For  this  very  Compre- 
hensive  and'logical  discussion  we  refer  our  readers  to  the  work 
itself,  adding  only  the  following  paragraph,  in  which  he  sums 
up  his  observations :  *^  The  authorities  which  have  now  been 
cited  will,  it  is  hoped,  have  established  the  first  proposition — 
so  ikr  (at  least)  as  it  affirms  the  right  of  a  plaintiff  to  dis- 
covery for  the  purposes  of  the  case,  up<m  which  the  parties 
are  about  to  go  to  trial,  and  that  no  mode  of  defence  to  which 
the  defendant  can  resort  will  have  the  effect  of  depriving  the 
plaintiff  of  such  discovery.  The  general  efl^t  of  these  cases, 
when  considered,  will  be  found  to  be^^that  it  is  the  right  of  a 
plaintiff  in  equity,  in  all  cases — whatever  the  form  of  the  de- 
fence may  be^to  have  each  point  in  the  causey  as  it  comes 
on  for  trial,  tried  upon  a  full  answer,  express  or  implied4" 

In  considering  the  word/' material''  which  occurs  in  the 
first  proposition,  Mr.  Wigram  explains  with  still  greater  pre- 
cision what  he  means  by  the  plaintiff's  case.  ''  It  is,"  he  says, 
*'  that  case  upon  which  the  parties  are  about  to  go  to  trial." 
This  subject  leads  to  a  view  of  the  limit  which  must  bound 
the  matters  to  be  discoveradt  ^'  The  inquiry  must  not  be  mat* 
ter  of  mere  curiosity,  but  in  aid  of  some  jM^oceeding  pending 
or  intended,  it  must  be  for  the  purposes  of  the  suit"  ^— and 
**  the  Court  exerdse  a  discretion  in  refusing  to  enforce  it,  whet^ 
it  is  remote  in  tts  bearings  upon  the  real  point  in  issue>  and 
would  be  an  oppressive  inquisition.''^  It  is  impossible  to  pay 
too  much  attention  to  this  part  of  the  que^on.  In  the  New- 
castle case  charters  were  produced  to  satisfy  curiosity ;  ''  some 
persons  got  hold  of  them,  and  the  consequence  was  that  the 
corporation  lost  £7000  a-year."  ^  Ail  the  expense  and  anxiety 
which  attended  the  litigation  in  the  case  of  Cholmondeley  y. 
Clinton  arose  from  the  indiscreet  production  of  title-deeds. 
These  were  instances  in  which  the  parties  themselves  com- 
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mitted  the  mistake  of  throwing  evidence  agatnat  themselves  into 
the  bands  of  the  opposite  party  ;----and  bitter  cause  they  had 
to  repent  of  their  indiscretion.  If,  however,  the  production 
of  the  document  had  been  ordered  by  the  Court  of  Chancery, 
the  litigaticm  which,  arising  as  it  did  from  an  exposure  of  tide 
voluntarily  made,  merely  produced  silent  regret,  would  have 
-  led  to  most  violent  complaints  of  this  branch  of  the  Court's 
practice^  Mr.  Wigram  and  Mr.  Hare,  in  the  efforts  which 
they  have  made  to  define  the  true  limits  of  discovery,  have 
rendered  it  far  more  easy  to  explain  the  practice  of  the  Court 
upon  this  subject  satisfactorily  to  suitors.  For  the  benefit  or 
disadvantage  of  8uit<Mrs  this  authority  is  to  be  exercised ;  and 
they  never  will  be,  as  we  submit,  never  ought  to  be  satisfied, 
if  it  is  defended  upon  mere  foimal  grounds.  An  apology  for 
the  production  of  documents  derived  from  the  practice  of  the 
Court,  or  from  mere  form,  does  but  remove  one  step  further 
the  question  which  all  suitors  will  ultimately  press ;  namely, 
upon  what  principle  those  forms  have  been  adopted?  Mr« 
Wigram  suggests  a  plam  and  intelligible  principle,  which  wiU 
come  home  to  the  understanding  of  every  reasonable  man. 
The  deed  must  be  produced,  because  it  contains  the  title  of 
your  opponent.  The  letter  must  be  read,  because  it  is  the 
foundation  of  his  claim.  You  shall  not  be  allowed  to  prevent 
another  person  fnHu  establishing  his  rights  by  concealing  the 
documaits  which  prove  them. 

In  discussing  the  case  of  Hardman  v.  EUames,  Mr.  Wi- 
gram examines  the  decision  with  much  critical  diligence,  and 
proves  that  the  tendency  of  it  is  extremely  dangerous.  ''  In 
the  case  of  Hardman  v.  Ellames  the  question  was  raised-^ 
whether  if  a  defendant  states  in  his  answer  the  purport  and 
effect  of  a  document  which  is  evid^ice  only  of  his  own  com, 
and  also  refers  to  such  doeument,  he  does  not  by  force  of  that 
reference  make  the  document  part  of  his  answer,  so  as  to  en- 
title the  plaintiff  to  have  it  produced  upon  motion,  although 
without  the  reference  the  documoit  would  be  privileged.''  The 
ddbndant  referred  to  the  documents  in  question  for  greater 
certainty.  On  a  motion  being  made  that  the  defendant  might 
produce  and  leave  with  his  clerk  in  Court,  for  the  inspection 
of  the  plaintiff,  the  several  documents,  the  present  Lord  Chan- 
cellor^ then  Master  of  the  Rolls,  made  an  order  granting  the 
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application,  upon  the  ground,  that  the  defendant  had,  by  the 
words  of  reference,  incorporated  the  deeds  in  question  into  his 
answer,  so  as  to  make  them  a  substantial  part  of  it,  and  that 
the  plaintiff  was  entitled  to  see  every  part  of  that  answer." 
On  appeal  from  this  order,  before  Sir  L.  Shadwell,  and  Sir  J.  B. 
Bosanquet,  it  was  confirmed.  Upon  this  decision  Mr.  Wigram 
and  Mr.  Hare  do  not  take  precisely  the  same  view.  Mr.  Hare 
seems  inclined  to  support  the  judgment,  upon  the  ground  that 
the  reference  was  "  for  greater  certainty J^^  It  is  not  unna- 
tural that  Mr.  Hare  should  feel  unwilling  to  advance  an  opi- 
nion directly  contrary  to  one  expressed  by  the  present  Chan- 
cellor and  Vice  Chancellor,  and  should  wish  to  put  their  decision 
upon  some  special  ground  which  may  enable  him  to  acquiesce 
in  it^  without  compromising  the  general  principle.  It  appears, 
however,  from  the  following  passage,  that  he  had  no  notion  of 
departing  from  that  principle :  and  we  venture  to  suggest,  that 
he  would  have  at  once  rejected  the  decision,  if  the  influence 
of  high  authority  had  not  led  him  to  treat  his  own  judgment 
with  a  degree  of  distrust,  which  the  great  ability  of  his  trea- 
tise proves  to  be  unnecessary.  "  If,"  he  says,  "  the  judg- 
ment should  be  construed  to  apply  to  documents  which  are  so 
stated  exclusively  in  the  defence,  it  might  be  an  important 
question  whether  a  new  principle  is  not  involved  in  the  deci- 
sion."^ We  rejoice  then  that,  in  expressing  our  assent  to  the 
important  principle  laid  down  by  Mr.  Wigram,  we  are  not  op- 
posed by  so  competent  a  judge  as  Mr.  Hare. 

A  pamphlet  ^  which  has  recently  appeared,  calling  in 
question  the  opinions  of  Mr.  Wigram  upon  this  case,  induces 
us  to  dwell  upon  the  subject  at  greater  length.  It  will  be 
convenient  in  the  first  instance  to  note  more  particularly  the 
precise  question  to  which  the  case  has  given  rise.  ''  It  has  been 
shown,  and  the  judgment  in  Hardman  v.  EUames  distinctly 
affirms  the  rule,  that  a  plaintiff  has  no  original  right  to  see 
the  documents  which  constitute  the  defendant  s  evidence,  and, 
further,  that  a  plaintiff  does  not  acquire  any  such  right,  merely 
because  the  defendant  states  the  effect  of  such  documents  in 

'  Hare,  228.  «  Ih'id. 

'  A  Letter  to  James  Wigram,  Esq.,  one  of  his  Majesty's  Counsel,  on  the  Pro- 
duction of  Documents  on  Motion  before  the  Hearing ;  in  reply  to  his  Observations 
on  the  Law  of  Discovery.    By  W.  H.  Bosanquet,  Esq.,  of  the  Inner  Temple. 
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his  answer,  and  admits  them  to  be  in  his  possession."^  Nor 
does  the  plaintiff  acquire  any  such  right,-  if  the  defendant  re- 
fers to  such  document  as  being  in  the  possession  of  another. 
The  real  question  then  is,  whether  in  a  case,  in  which  the  de- 
fendant states  the  effect  of  a  document,  and  admits  that  it  is 
in  his  possession,  "  the  common  words  of  reference  in  an  an- 
swer have  been  properly  held  to  confer  upon  a  plaintiff  a 
right  to  discovery,  which,  without  those  words,  principle  (ad- 
mitted and  approved),  authority  and  common  practice  alike 
deny  him."  Mr.  Bosanquet  follows  Mr.  Wigram  in  discuss- 
ing this  next  question  upon  principle,  authority,  and  common 
practice.  Mr.  Bosanquet  founds  a  great  deal  of  his  argument 
upon  the  following  principle,  "  that  each  party  is  entitled  to 
know  the  true  purport  and  effect  of  all  written  instruments 
stated  on  the  pleadings  by  his  opponent,  either  from  his  op- 
ponent's answer,  upon  oath,  or  from  the  actual  inspection  of 
the  documents,  with  liberty  to  take  copies."  He  draws  no 
distinction  between  documents  which  do,  and  those  which  do 
not,  give  title  to  the  plaintiff;  nor  between  the  production  be- 
fore and  at  the  time  of  the  hearing ;  nor  between  a  statement 
with  and  a  statement  without  a  reference,  a  statement  with  and 
a  statement  without  an  admission  of  possession.  It  does  not 
seem  to  have  struck  him,  that  it  would  be  absurd  to  give  the 
defendant  an  advantage  in  quoting  from  a  document,  which  is 
in  the  possession  of  another.  If  Mr.  Bosanquet's  principles 
are  correct,  a  defendant  should  never  be  permitted  to  quote 
from  any  document  which  he  does  not  produce.  If  his  ana- 
logy to  proceedings  at  law  is  to  be  admitted,  it  will  lead  to 
the  same  rule.  He  seems  to  have  misunderstood  the  precise 
point  which  Mr.  Wigram  argues.  It  is  not  the  general  ques- 
tion whether  a  party  should  be  always  obliged  to  produce  a . 
document,  from  which  he  makes  a  quotation  on  record  in  a 
Court  of  Equity ;  but  whether  the  necessity  of  production 
should  depend  upon  so  trifling  a  distinction  as  the  insertion  of 
the  ordinary  reference.  Mr.  Bosanquet  founds  one  of  his  ar- 
guments upon  those  cases  in  which  a  plaintiff  interrogates  a 
defendant,  whether  his  title  is  not  supported  by  a  certain  do- 
cument possessed  by  the  defendant.    He  seems  to  forget  that 

'  Wigram,  119.  »  Ibid.  118. 
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Mr.  Wigram  never  touches  upon  a  case  of  this  description. 
He  applies  himself  to  those  cases  only,  in  which  it  is  ceiiain 
that  the  document  possessed  by  the  defendant  does  Tiot  sup- 
port the  plaintiff's  title.  His  entire  argument  is  founded  upon 
this  distinction. 

Mr.  Bosanquet  says^  in  further  examination  of  the  principle^ 
that,  "  It  is  not  only  the  privilege  of  the  defendant,  but  it  is 
the  right  of  the  plaintiff  to  have  the  benefit  of  the  defendant's 
oath  to  the  truth  of  his  defence."    Suppose  then  tb^t  the 
defendant  does  not  choose  to  rely  upon  the  deed,  and  omts 
to  produce  it  at  the  hearing :  it  will  thus  cease  to  be  part  of 
the  defence,  and  so  far  as  this  part  of  Mr.  Bosanquet's  axgu- 
xttent  will  go,  there  can  be  no  ground  for  the  prodiictipn  of  it 
The  cases  quoted  by  Mr.  Bosanquet  are  so  far  unfortunate, 
that  the  most  important  of  them  had  already  received  an  an* 
8wer  in  the  very  work  on  which  he  is  commenting.     From  tha 
period  in  which  Herbert  v.  The  Dean  and  Chapter  of  West- 
minster was  decided,  he  infers  that  the  doctrine  for  which  he 
contends  has  been  long  acknowleilged  in  the  Courts  of  Equity, 
and  seems  to  have  forgotten  the  hint  dropt  by  the  Vice  Chan- 
cellor, that  it  is  contained  in  a  report  of  very  doubtftrf 
authority.     He  continues  firmly  attached  to  the  case  of  Bet- 
tison  y.  Farringdon,  in  spite  of  the  remarks  of  l^ords  Lough- 
borough and  l^don,  and  of  the  reasoning  by  whjch  Mr.  Wigram 
shows  that  these  eminent  judges  did  not  regard  that  case  as 
conclusive  upon  the  abstract  point.     Upon  the  cases  of  Atkins 
y.  Wright  and  Evans  v,  Richards  w^  may  safely  l^ave  our 
readers  to  the  remarks  upon  them  made  by  Mr.  Wigram* 
With  respect  to  the  manuscript  case,  we  can  only  investigate 
the  authorities  referred  to,  a  course  which  wa  al^^ys  deem 
the  most  prudent  when  law  comes  so  conveniently  to  light* 
Hstrrison  v.  Southcpte  and  Potter  v.  Potter  were  cftses  long 
anterior  to  Shaftesbury  v.  Arrowsmith,  and  if  they  leave  an 
impression  in  favour  of  an  heir's  right  to  inspei:^;  the  docu- 
ments which  defeat  his  title,  it  would  be  removed  by  this  last 
decision.     For  it  does  not  merely  admit  the  claim  of  the  heir 
in  tail  to  see  the  deeds  creating  the  intail,  but  ei^pressly  con- 
fines the  claim  to  these  particular  documents,  and  thus  con- 
firms the  very  distinction  which  Mr.  Wigram  desires  to  enforce, 
and  excludes  the  heir  in  tail  from  the  inspeptioft  gf  fmy  do- 
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cumenty  which  does  not  contribute  to  the  establishment  of 
his  own  title.  The  case  of  an  heir<-at^law  is  peculiar.  He  is 
entitled  to  ta  issue,  and  may  thus  obtain  the  benefit  of  the 
legal  rules  <m  profert. 

Haying  made  these  general  remarks  upon  Mr.  Bosanquet^ 
pamjdilet,  we  leave  our  readers  to  the  perusal  of  it,  with  a  full 
conviction  that  they  will,  upon  a  careful  consideration  of  the 
arguments  on  each  side,  adhere  to  Mr.  Wigram's  opinion.  It 
is,  however,  a  little  too  bad  in  Mr.  Bosanquet  to  allege  that 
**  the  authorities  are  all  one  way."  He  could  not  have  paid  any 
attention  to  the  following  remark  of  Mr.  Wigram :  '^  Should 
the  preceding  remarks  upon  the  cases  relied  upon  by  the  Lords 
Oommissionen  in  Hardman  v.  EUames  be  unsatisfactory  to 
the  reader,  he  is  requested  to  bear  in  mind  that,  opposed  to 
those  dicta,  stand  the  negative  but  cogent  evidence  which 
arises  fiom  die  absence  of  any  decision,  which  in  the  abstract 
accords  with  that  in  Hardman  v.  Ellames,  the  observations  of 
Lord  Eldon  in  Worsley  v.  Watson,  and  the  modem  cases  be^ 
fore  mentioned  of  Sampson  v.  Swettenham,  Tyler  v.  Drayton, 
the  dictum  of  Lord  Eldon  in  The  Princess  of  Wales  v.  The 
Earl  of  Liverpool,  Bolton  v.  The  Corporation  of  Liverpool^ 
Roper  V.  Roper,  and  Sparke  v.  Montriou.  In  this  last  case 
Lord  Lyndhurst  having  the  precise  point  before  him,  said : 
'  The  reservation  is  merely  in  favour  of  the  party  who  makes 
it.'  He  states  his  belief  of  the  document ;  but  for  greater 
certainty  refers  to  it  when  produced." 

The  difficulties  brought  forward  by  Mr.  Bosanquet  derive 
their  chief  importance  from  the  hardship  to  which  a  plaintiff 
is  exposed,  if  the  defendant's  answer  has  led  him  to  prepare 
for  a  defence  which  is  withdrawn  at  the  hearing.  He  objects 
to  a  practice  by  which  a  defendant  may  make  a  statement  of 
a  dfied,  securing  himself  from  the  liabilities  of  perjury;  and 
when  the  cause  comes  to  trial  omit  to  produce  the  deed  in 
proof  of  his  statement,  and  thus  lose  the  benefit  of  this  part 
of  his  defence.  Admitting  the  inconvenience,  we  allege  that 
the  remedy  is  clear.  It  consists  in  awarding  costs  against 
the  defendant  in  this  respect,  and  not  in  laying  upon  him  so 
severo  a  duty  as  the  publication  of  a  document  which  he 
thinks  it  dangerous,  and  the  plaintiff  independently  of  the 
reference  cannot  compel  him,  to  produce. 

y2 
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All  the  observations  which  have  been  suggested  upon  the 
necessity  of  adhering  closely  to  the  plaintiff's  right  to  disco- 
very, and  those  too  upon  the  evils  of  compelling  any  answer 
except  such  as  strict  principle  ought  to  requii*e,  will  be  appli- 
cable to  the  decision  in  Hindman  v.  Taylor.  Lord  Thurlow 
there  decided  upon  a  bill  for  discovery  in  aid  of  an  action  at 
law,  that  "  a  plea  in  bar  to  the  action  is  not  a  plea  in  bar  to 
the  discovery. "1  Mr.  Wigram  attacks  this  decision  with  his 
usual  success,  and  shows  the  numerous  anomalies  to  which  it 
will  lead.  If  this  is  law,  "  a  man  without  any  legal  claim 
may  have  a  discovery  of  all  the  transactions  of  another's  life." 
The  general  rule  of  the  Court  is  evaded — for  "  a  want  of  title 
in  the  plaintiff  is  the  first  objection  which  every  defendant 
has  a  right  to  take."  If  the  matter  contained  in  the  plea  had 
been  stated  in  the  bill,  there  might  have  been  a  demurrer,  so 
that  it  is  from  the  form  of  the  pleadings,  not  from  the  nature 
of  the  case,  that  the  plaintiff  obtains  the  advantage  of  the 
discovery.  It  may  also  be  observed,  that  if  the  matter,  of 
which  the  plea  at  law  consists,  happens  to  be  matter  for  a 
plea  in  equity  as  well  as  at  law,  the  discovery  will  not  be 
obtained.  These  are  some  of  the  many  objections  to  Lord 
Thurlow's  decision;  and  the  authorities  quoted  by  Mr. 
Wigram  show,  beyond  all  doubt,  that  it  has  invariably  met 
with  disapprobation.  It  can  scarcely  be  distinguished  from 
the  principle  of  Gait  v.  Osbaldeston,^  or  from  that  of  Mendi- 
zabel  V.  Machado,'  in  the  last  of  which  Sir  John  Leach, 
quoting  the  principle  of  the  rule  laid  down  by  Lord  Thurlow, 
uses  the  following  expression :  ^^  This  is  a  singular  proposi- 
tion ;  for  the  consequence  would  be,  that  any  person,  first 
suing  out  a  writ  at  law  against  Another,  might  by  a  bill  in 
equity  for  a  discovery,  compel  such  other  person  to  disclose, 
upon  oath,  all  the  particulars  of  any  transaction,  however 
secret  and  important,  with  which  the  plaintiff  had  no  manner 
of  concern,  merely  by  introducing  into  his  bill  the  false  alle- 
gation that  he  had  an  interest  in  the  transaction."  ....*/  But 
the  law  of  the  Court,  as  well  as  the  reason  of  the  thing,  is 
dii*ectly  the  other  way ;  and  a  defendant  is  entitled  to  protect 
himself  from  a  discovery  by  a  plea,  that  the  plaintiff  has  no 

1  Page  154.  »  5  Mad.  428;  p.  159.  '  1  Sim.  68;  Ibid. 
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interest  in  the  subject  of  his  suit ;  and  such  is  the  nature  of 
this  plea." 

Mr.  Hare  takes  the  opposite  view  of  this  question.  He 
says,  that  "  the  inevitable  result  of  such  a  principle  must  be 
the  abolition  of  this  branch  of  equity  jurisdiction ;  for  every 
bill  would,  as  a  matter  of  course,  be  met  by  the  legal  plea, 
which  the  plaintiff  would  be  compelled  to  try  in  equity  before 
he  obtained  an  answer.'"  Strongly  inclining  to  the  view  taken 
by  Mr.  Wigram,  we  refer  our  readers  to  the  authors  them- 
selves for  the  arguments  to  be  advanced  on  either  side. 

Examining  the  several  modes  of  defence  by  demurrer,  plea, 
and  answer,  Mr.  Wigram  applies  to  all  of  them  the  principle 
which  he  has  laid  down.  The  importance  of  it  appears  still 
greater  as  we  pass  from  the  simple  to  the  more  complicated 
forms  of  defence.  In  a  suit  which  gives  rise  to  a  pure  plea, 
all  the  discovery  as  well  as  all  the  relief  is  to  be  covered. 
The  same  remark  applies  to  a  demurrer  to  the  whole  bill. 
Again,  if  the  defence  is  to  be  made  by  answer,  the  pleader 
has  but  two  subjects  for  consideration,  what  is  part  of  the 
plaintiff's  case,  and  what  is  matter  of  defence.  But  where 
the  defence  is  to  be  made  by  a  plea,  which,  though  it  covers 
all  the  relief,  does  not  cover  all  the  discovery,  a  third  ques- 
tion comes  into  consideration.  The  rules  arising  upon  a  case 
of  this  kind  are  thus  stated  by  Mr.  Wigi-am:  "  A  defendant 
who  pleads  to  a  bill  must  not  by  his  plea  cover  any  discovery 
which  is  material  to  the  trial  of  the  truth  or  validity  of  the 
plea."^  "  A  defendant  who  pleads  tq  the  discovery  called  for 
by  the  bill,  must  not  give  any  of  the  disco veiy  which  his  plea 
covers."  Here,  then,  the  matters  inquired  about  which  form 
part  of  the  plaintiff's  case  are .  of  two  kinds ;  matter  covered 
by  the  plea,  and  matter  not  covered  by  the  plea.  The  pleader 
then,  after  completing  the  investigation,  which  is  requisite  in 
all  ordinary  cases  between  matter  which  is  and  matter  which 
is  not  part  of  the  plaintiff's  case,  comes  to  a  further  inquiry, 
whether  the  matter  now  before  him  is  or  is  not  covered  by  the 
plea.  This  last  point  must  be  determined  not  by  any  rules 
peculiar  to  the  subject  of  equitable  discovery,  but  by  the  ge- 
neral rules  of  law.^ 

«  Hare,  61.  »  Pftge  163.  »  Wigram,  178. 
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No  peculiar  words  adopted  by  a  pleader  can  extend  or 
contract  the  limits  which  bound  the  effect  of  a  settled 
account,  or  of  a  purchase  for  valuable  consideration.  Yet 
Mr.  Wigram  has  quoted  three  decisions  which  would  make 
the  question  one  rather  of  form  than  of  legal  principle.  They 
were  made  in  the  cases  of  Thring  v.  Edgar^  Sanders  v.  King, 
and  Pennington  t,  Beechey,  and  they  give  rise  to  the  three 
following  propositions.  1.  That  a  defendant  is  not  bound  in 
support  of  his  plea  to  answer  any  allegation  in  the  bill  which 
is  not  expressly  charged  in  the  bill  *'  as  evidence "  of  the 
plaintiff's  caae^  or  in  words  of  equivalent  import.  2.  That 
the  defendant  is  bound  to  support  his  plea  by  an  answer  as  to 
every  allegation  in  the  bill  which  is  so  charged.  And  3.  That 
the  defendant  is  not  at  liberty,  under  pain  of  overruling  his 
plea,  to  answer  any  allegation  in  the  bill  which  is  not  ex- 
pressly charged  "  as  evidence,"  or  in  words  of  equivalent 
import. 

It  is  not  our  intention  to  detail  all  the  arguments  by  which 
the  fallacy  of  these  propositions  is  exposed.  In  the  argument 
against  the  convenience  of  thus  making  the  extent  of  disco- 
very depend  upon  the  expressions  contained  in  the  bill,  the 
absurd  consequences  to  which  such  a  doctrine  would  lead  are 
admirably  exposed  in  the  following  passage:  "  The  conse- 
quence of  a  rule,  which  denied  to  a  plaintiff  a  right  to  disco* 
very  of  any  allegation  upcwi  which  he  had  not  put '  the  rcjrje- 
kttion  mark '  (i.  e.  the  words  *  as  evidence  ')>  would  be,  that 
he  would  put  the  required  mark  upon  every  allegation  in  the 
bill.  This  (which  the  writer  knows  to  have  been  a  course 
adopted  in  practice)  would  at  once  reduce  the  defendant  to 
his  original  difficulty — an  observation  which  destroys  the  rule 
as  one  of  convenience."^  Whenever  a  distinction  is  defended 
by  a  reference  to  mere  form  of  expression,  the  argument  is 
open  to  one  and  the  same  kind  of  answer.  If  the  use  of  such 
a  form  is  limited  by  a  definite  principle,  the  distinction  sboiid 
be  defended  by  an  immediate  reference  to  the  principle;  if  it 
is  not,  the  distinction  is  in  itself  nugatory,  because  everybody 
that  pleases  may  adopt  the  peculiar  form  of  expression. 

Mr.  Hare  does  not  condemn  the  rule  established  in  Thring 

'  Page  171, 
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▼.  Edgar.  Indeed/  he  seems  to  view  it  with  approbation,  as 
tending  to  remove  all  doubt  upon  the  particular  parts  of  the 
bill  to  which  an  answer  is  required.  Bttt  in  examining  further 
into  bis  opinions  upon  the  subject,  it  is  clear  that  he  does  not 
infer  an  obligation  to  answer  merely  from  the  introduction  of 
flie  "regulation  mark."  On  the  contrary,  he  says,  that 
under  certain  circumstances,  "  the  formal  *  words  are  inappro- 
priate." So  that  he,  like  Mr.  Wigram,  founds  the  necessity 
of  an  answer  not  upon  the  introduction  of  the  formal  words, 
but  upon  the  main  principle  by  which  such  an  introduction  is 
to  be  justified. 

The  discovery  contained  in  an  answer,  by  which  a  plea  is 
supported,  consists  exclusively  of  matter  forming  part  of  the 
plaintiff's  case.  It  is  matter  respecting  which  the  plaintiff 
has  a  right  to  inquire,  as  containing  in  it  his  reply  to  the 
answer  of  the  defendant.  This  state  of  the  pleadings  sup* 
plies  still  further  reason  for  distinguishing  clearly  between  the 
plaintt^Ts  case  and  matter  of  any  other  kind.  The  answer 
here  is  no  part  of  the  defence — the  things  discovered  must 
appear  by  the  averments  in  the  plea,  as  well  as  by  the 
answer — by  the  averments  that  they  may  form  part  of  the 
defence — and  by  the  answer  which  is  required  by  "  an  arbi- 
trary rule  of  the  Court,  not  upon  the  principle  that  the  plea 
is  insufficient  in  law  without  ^n  answer,  but  as  a  rule  of 
convenience  only ;  in  order  that  the  expense  and  delay  of 
going  on  to  a  hearing  of  the  plea  may  be  avoided,  if  the 
defendant  has  founded  his  plea  upon  a  conclusion  of  law  not 
warranted  by  the  facts  from  which  it  is  drawn,  and  which  the 
defendant  is  prepared  to  admit."  Mr.  Hare,^  in  discussing 
this  kind  of  answer,  first  treats  of  it  in  those  cases  in  which 
the  ground  of  plea  is  admitted  in  the  bill ;  and  secondly,  in 
those  in  which  the  ground  of  plea  is  not  so  admitted.  Cases 
of  the  first  kind  he  regards  as  simple  and  easy,  because  they 
show  to  the  most  cursory  observer  what  are  the  circumstances 
charged  to  avoid  the  matter  of  the  plea,  and  therefore  what  is 
the  measure  of  the  discovery  which  can  be  required.  To 
cases  of  the  second  kind  he  invites  more  particular  attention^ 
as  they  require  the  separation  already  alluded  to,  of  matter 

»  Hare,  p.  35.  »  Ibid.  40.  »  Hare,  p.  31— 34i 
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which  would  not  disprove  or  invalidate  the  plea,  and  which 
is,  therefore,  covered  by  it,  from  matter  which  would  have 
such  effect,  and  which  is  therefore  to  be  assumed. 

In  an  early  part  of  Mr.Wigram's  work  it  is  remarked,  that 
the  motion  to  produce  documents  is  in  the  nature  of  an 
exception  to  the  answer,  grounded  upon  its  insufficiency;  that 
the  documents  were  originally  incorporated  in  the  answer 
itself;  and  that  the  present  system  of  description  of  the  docu- 
ments has  been  adopted  merely  to  avoid  the  labour  of  setting 
them  out.  If  this  statement  is  correct,  the  documents,  which 
may  be  obtained  upon  motion,  will  be  distinguishable  from 
other  documents,  upon  the  same  principle,  as  matter  of  which 
the  discovery  may  be  required,  is  distinguishable  from  all 
other  matter.  A  great  deal  of  the  concluding  portion  of  Mr. 
Wigram's  book  is  employed  in  this  application  of  the  prin- 
ciple. He  is  entirely  borne  out  by  the  authorities  which  be 
quotes,  and  he  shows  that  the  plaintiff  has  a  right  to  the  pro- 
duction of  all  the  documents  in  which  he  has  an  interest,  for 
the  purpose  of  the  suit;  in  other  words,  which  establish  or 
tend  to  establish  his  case. 

The  maintenance  of  this  principle^  is  followed  through  all 
the  different  branches  of  pleading,  and  proved  to  be  applica- 
ble to  every  part.  Such  is  the  task  which  Mr.  Wigram  has 
undertaken  and  successfully  accomplished.  "  The  leading 
and  principal  point,"  he  says,  "  which  it  has  been  the. aim  of 
the  writer"  to  establish,  and  which  he  does  not  remember 
to  have  seen  any  where  stated,  is  this, — That  the  rules, 
which  in  the  case  of  a  demurrer  and  pure  plea  respectively 
exempt  a  defendant  from  all  discovery — which  in  the  case 
of  an  anomalous  plea  limit  the  plaintiff's  right  to  such  dis- 
covery as  is  material  for  the  trial  of  the  plea  alone — and 
which,  where  the  defence  is  by  answer,  entitle   the  plain- 

'  Mr.  Hare  pursues  the  maintenaoce  of  this  principle  one  step  further  in  his 
chapter  "  on  the  production  of  deeds  or  instruments  which  are  impeached."  "  It 
seems  to  be  decided,"  he  says,  '*  that  where  it  appears  by  the  description  of  a  parti* 
cular  instrumenti  that  it  is  evidence  not  of  the  title  of  the  plaintiff,  but  of  the  de* 
fendanti  the  circumstance  that  the  bill  is  brought  to  set  aside  that  instrument  oa  the 
ground  of  fraud,  does  not  entitle  the  plaintiff  to  a  production  of  it,  unless  there  are 
otherwise  special  grounds  for  that  production;" — Page  243,  quoting  Tyler  v.  Dray- 
ton, 2  Sim.  &  St.  310 ;  and  the  Princess  of  Wales  v.  The  Earl  of  Uverpool,  1  Swan. 
114. 
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tiff  to  a  discovery  as  to  all  the  points  in  the  cause — are  not 
separate  and  independent  niles^  but  merely  the  expression  of 
one  and  the  same  general  rule^  in  its  application  to  different 
subjects.  That  general  rule  being — that  a  plaintiff  is  inde- 
feasibly  entitled  to  all  such  discovery  as  is  necessary  for  a  trial 
about  to  be  had — and  to  no  further  or  other  discovery — a  rule 
which  does  not  include  the  discovery  of  any  thing  which  the 
pleadings  admit. 

Mr.  Hare's  work  differs  in  its  character  from  that  of  Mr. 
Wigram.  The  latter  is  termed  "  Points  of  Discovery,"  and 
is  written  without  any  intention  to  comprehend  a  discussion 
of  the  entire  subject.  In  reality,  it  touches  upon  all  points  of 
consequence,  sifts  several  of  them  in  a  detailed  inquiry,  and 
supplies,  in  the  establishment  of  the  main  principle,  a  key  for 
the  solution  of  all  the  difficulties  that  arise  in  practice.  The 
book  of  Mr.  Hare  professes  to  be  a  complete  treatise  upon 
discovery;  it  comprises  almost  all  the  authorities  upon  the 
subject,  with  accurate  investigations  into  many  practical 
points.  We  quote  his  own  account  of  the  mode  in  which  the 
treatise  is  arranged.  "  Shortly  after  the  publication  of  the 
second  edition  of  Lord  Redesdale's  work,  the  case  of  Price  v. 
James  occurred,  in  which  Lord  Thurlow  laid  down  the  prin- 
ciple,  which  is  examined  more  at  length  in  a  subsequent 
page,  that  a  demurrer,  which  is  good  to  the  relief  prayed,  is  a 
defence  also  to  the  discovery.  This  principle  assists  the 
division  of  the  subject.  When  the  bill  seeks  equitable  relief, 
and  the  defendant  demurs  to  the  relief,  the  question  of  disco- 
very does  not  now  occur.  The  decision  is  governed  by  the 
principles  upon  which  the  Court  administers  relief.  The  same 
may  be  said  where  the  suit  is  met  by  a  plea  to  the  relief; 
except  that  a  partial  answer  may  then  happen  to  be  necessary 
to  accompany  the  plea.  The  examination  of  the  cases  where 
.this  is  required,  together  with  the  operation  of  the  rule  which 
has  been  mentioned,  is  the  business  of  the  first,  part  of  the 
present  work.  The  second  part  relates  to  those  kinds  of 
defence  which  may  be  made  to  a  bill  of  discovery  only,  and 
to  their  nature  as  distinguished  from  similar  kinds  of  defence 
to  equitable  relief.  In  the  third  part  are  comprehended  the 
objections  which,  not  extending  to  an  entire  bill,  or  not 
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directed  to  the  propriety  cf  a  stfit  in  limine,  yet  afford  a  pro- 
tecttoti  against  particular  disclosures,  whether  sought  in  a  bill 
for  relief  or  for  discovery  merely.  And  the  last  part  is  de- 
voted to  the  examination  of  the  rules  v^hich  have  been  kid 
down  with  regard  to  the  form  and  manner  in  which  a  defend- 
ant may  take  the  several  objections  to  discovery." 

This  work,  then,  is  a  complete  collection  of  the  authorities 
upon  discovery;  it  contains  a  short  notice  of  the  points  de- 
cided in  every  case,  and  in  many  instances  not  merely  a 
statement  of  the  law  as  it  exists'  at  present,  but  also  of  the 
various  changes  which  it  has  undetgone  in  successive  periods. 
It  is  a  work  to  which  the  practitioner  may  refer  with  everjr 
prospect  of  finding  a  perfect  explanation  of  any  difficul- 
ties which  he  may  have  encountered.  Indeed,  it  ha€  still 
higher  merits.  It  is  not  merely  practical,  but  in  many  parts 
extremely  scientific.  The  utmost  attention  is  paid  to  funda- 
mental rules;  and  cases  are  specially  pointed  out,  in  which 
the  judgments  have  been  at  variance  to,  or  in  keeping  with, 
established  principles.  As  instances  of  discussions  of  this 
kind,  we  may  mention  those  upon  answering  questions  tvhich 
tend  to  criminate^  the  defendant,  or  to  develope  confidential 
communications  ;*  and  upon  the  right  to  limit  disclosures  to 
the  evidence  of  the  plaintiff's  '  title.  Another  instance  may 
be  found  in  the  detailed  inquiry  into  the  establishment  and 
meaning  of  the  rule  that  a  defendant,*  who  answers  at  all, 
must  answer  fully.  We  could  have  wished  to  trace  an  out- 
line of  Mr.  Hare's  views  upoii  many  of  these  subjects,  but  we 
have  already  occupied  a  larger  portion  of  this  Number  than 
we  bad  originally  intended.  We  can  therefore  do  n6  more 
than  recommend  the  entire  work  for  the  perusal  of  all  prac- 
titioners, and  of  every  one  to  whom  the  rules  upon  discovery 
in  a  Court  of  Equity  afe  a  topic  of  interest* 

'  Hare,  164.        *  IWd.  180.         » Ibid.  183, 187i  204.       <  lb.  ^5&i 
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ART.  IV.— REMEDIES  OF  MORTGAGEES  AND  MORTGAGOBS  FOR 
THE  RECOVERY  OF  RENT. 

We  shall  first  consider  the  case  of  a  mor^gee  who  acquires 
the  legal  estate,  and  subsequently  advert  to  the  case  of  a 
second  mortgagee,  or  the  mor^s^ee  of  a  mere  equity. 

A  mor^agee  who  has  the  legal  estate  after  defiiult  has 
been  made  in  payment  of  his  principal  or  interest  is,  after 
giving  notice  to  the  tenant  in  possession  of  the  mortgaged 
property,  entitled  to  receive  all  the  tent  which  has  accrued 
due  since  the  date  of  the  mortage  deed,  and  which  remains 
unpaid  at  the  time  of  tlie  notice,  as  well  as  the  rent  accruing 
due  subsequently  to  the  notice;  but  the  mortgagee's  reme- 
dies for  the  recovery  of  such  rent,  differ  according  to  the  fact 
whether  the  tenant  came  in  before  or  subsequently  to  the 
mortgage.*  We  may  observe  here,  that  Mr.  Justice  Parke, 
in  the  case  of  Pope  and  Biggs,  seems  to  express  an  opinion 
that  a  mortgagee  is  only  entitled  to  receive  the  rents  for  the 
purpose  of  satisfying  the  interest  on  his  mortgage  debt :  but 
we  apprehend,  where  the  principal  money  is  actually  due 
under  the  mortgage  deed,  the  surplus  rents,  after  payment  of 
the  interest,  may  be  applied  towards  satisfaction  of  the  prin- 
cipal. 

We  will  now  consider  the  case  when  the  tenant  is  in  under 
a  demise  prior  to  the  mortgage ; — here  the  mortgage  operates 
as  the  grant  of  a  reversion,  and  though  attornment  is  no 
longer  necessary  to  perfect  the  title  of  the  grantee,  yet  until 
notice  given  to  the  tenant,  he  (the  tenant)  is  boimd  to  pay  his 
rent  to  the  mortgagor ;  but  as  soon  as  the  mortgagee  gives 
notice,  he  is  then  entitled  to  receive  all  rent  then  due  and  un- 
paid, and  may  recover  the  same  either  by  distress^  or  in  an  action 
for  use  and  occupation,'  for  the  notice  operates  as  an  attorn-- 
ment  at  the  common  law,  and  has  relation  back  to  the  date  of 
the  mortgage  deed,  so  as  to  make  the  tenant,  tenant  to  the 
mortgagee  from  that  time :  with  the  exception  allowed,  we 
may  observe,  both  by  the  common  law^  and  the  statute  of 

*  Foper.Blggf,  9  B.  &  C. 245;  Ex pMte Hankej,  1  BCoiu&Bfac.  340 ;  Wad- 
dilove  V.  Barnen  3  N«w  Caaes,  636. 
'  Moss  V.  GaUimore,  Doug.  266.  *  Birch  v.  Wright,  1  T.  R.  378. 
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Anne,^  that  the  tenant  should  not  be  charged  with  any  rent 
due  and  paid  to  the  mortgagor  before  the  notice.  If  the 
tenant  in  such  a  case  hold  under  a  lease^  of  course  the  mort- 
gagee^ as  assignee  of  the  reversion^  may  sue  on  any  of  the 
covenants  in  the  lease  :  and  it  should  be  observed,  that  any 
action  or  proceeding  subsequently  to  the  notice  for  the  reco- 
veiy  of  rent  should  be  in  the  name  of  the  mortgagee,  other- 
wise, it  is  apprehended,  the  tenant  might  avail  himself  of  the 
defence  that  his  landlord's  title  had  expired. 

Of  course  the  mortgc^ee  in  this  case  could  not  recover  the 
rent  due  at  the  time  of  his  notice  in  an^  action  for  mesne  pro- 
fits, for  that  action  requires  that  the  defendant  should  have 
been  a  trespasser  at  the  time  of  the  rent  sought  to  be  reco- 
vered becoming  due. 

We  now  come  to  the  case  when  the  tenant  is  in  under  a 
demise  subsequent  to  the  mortgage.  In  this  case  it  is  obvi- 
ous that  the  tenant  has  in  fact  no  legal  title  whatsoever  as 
against  the  mortgagee ;  consequently,  before  notice  given  by 
the  mortgagee  there  is  no  privity  whatever  between  him  and 
the  tenant,  and  the  mortgagee  could  at  once  eject  him, 
and  treat  him  as  a  trespasser,  and  recover  in  an  action  for 
mesne  profits  all  rent  due  and  unpaid  at  the  time  he  gave 
notice  of  the  mortgage  to  the  tenant.*  The  opinion  given  by 
the  judges  in  the  case  just  cited  is  contrary  to  that  expressed 
in  Coote  on  Mortgages,  p.  345,  who  argues  that  the  lessee 
having  come  in  under  the  mortgagor  in  possession,  came  in 
by  title,  and  consequently  could  not  be  deemed  a  mere  tres- 
passer ;  but  this  seems  a  mistake ;  for  so  far  as  regards  the 
mortgagee,  a  tenant  coming  in  under  a  demise  from  the  mort- 
gagor alone,  who  has  in  fact  no  legal  title  whatever  to  the 
land,  cannot  be  deemed  to  come  in  by  title ;  but  still,  even  in 
this  case,  the  mortgagee  cannot  recover  any  rent  due  and 
actually  paid  to  the  mortgagor  before  notice  to  the  tenant  of 
the  mortgage,  for  it  is  a  legal  incident  to  the  estate  of  a 
mortgagor  that  he  is  entitled  to  all  the  rents  and  profits  of  the 
land  for  his  own  use  until  the  mortgagee  interferes  and  de- 
mands them  ;  and  though  the  mortgagor  after  a  mortgage 
in  fee  has  in  fact  no  estate  whatever  in  the  land,  this  right  is 
acknowledged  as  well  in  courts  of  law  as  in  equity. 

*  Stat,  4  Anne,  c.  16,  s.  10.  '  See  Pope  v.  Biggs,  supra. 
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With  respect;  then,  to  rents  which  accrue  due  from  a  te- 
nant who  comes  in  subsequently  to  a  mortgagee,  the  mort- 
gagee seems  to  have  no  title  to  recover  them  either  by  dis- 
tress or  in  any  action  for  them  qua  rents,  if  they  accrue 
due  before  notice  to  the  tenant  of  the  mortgagee,  for  before 
notice  there  is  no  privity  whatever  between  the  tenant  and  the 
mortgagee.  But  we  must  observe,  that,  since  the  case  of 
Pope  V.  Biggs,  it  has  been  a  generally  received  opinion  in  the 
profession,  that  a  mortgagee,  after  giving  notice  to  a  tenant 
who  came  in  subsequently  to  the  mortgage,  may  recover  from 
him  in  an  action  for  use  and  occupation  all  rent  due  previous 
to  the  notice  and  unpaid ;  but  we  confess  it  seems  difficult  to 
us  to  reconcile  such  opinion  either  with  principle  or  with  the 
judgments  delivered  by  the  learned  judge  who  decided  the 
case  just  referred  to.  Mr.  Justice  Littledale  expressly  says, 
'^  the  mortgagee  cannot  distrain  or  maintain  any  action  for 
the  bygone  rents  which  accrued  due  before  he  gave  notice  to 
the  tenants,  because  before  that  time  there  was  no  privity 
between  him  and  the  tenants;''  and  the  context  plainly 
shows  that  the  learned  judge,  by  the  expression  ^'  bygone 
rents,''  did  not  mean  rents  actually  paid  to  the  mortgagor 
before  the  notice,  but  rents  then  due  and  unpaid,  for  he  says, 
**  A  mortgagee,  although  he  may  suffer  the  mortgagor  to  re- 
ceive the  rents  for  a  time^  may  give  notice  to  the  several 
tenants  not  to  pay  them  to  the  mortgagor,  and  thereby  deter- 
mine the  authority  of  the  latter  to  receive  them,  and  any 
tenant  who  pays  rent  to  him  after  that  notice,  does  so  at  his 
peril."  It  is  said  that  this  may  be  true  as  to  future  rents,  but 
that  it  is  not  so  as  to  bygone  rents, — clearly  meaning  rents 
due  but  still  remaining  unpaid :  but  though  a  mortgagee  can- 
not recover  such  rente  qua  rents,  the  same  learned  judge  pro- 
ceeds to  show  that  he  is  entitled  to  them,  and  that  a  tenant  is 
justified  in  paying  them  to  him  on  the  ground  that  they 
might  be  recovered  in  an  action  for  mesne  profits.  In  the 
same  case  Bayley  and  Parke,  Js.  both  justify  the  payment 
of  such  bygone  rents  to  the  mortgagee,  merely  on  the  ground 
that  they  might  be  recovered  in  an  action  for  mesne  profits, 
without  hinting  that  they  might  be  recovered  in  any  other 
manner. 

But  when  a  mortgagee  gives  notice  of  the  mortgage  to  a 
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tenant  who  comes  in  subsequently  to  it,  such  notice  opefates 
as  a  confirmation  of  the  tenancy,  and  the  tenant  becomes  die 
tenant  of  the  mortgagee  upon  ^e  terms  of  the  demise  made 
by  the  mortgagor.  And  the  mortgagee  may  reooTer  rent  ac- 
cruing due  subsequently  to  such  notice,  in  the  same  way  as  if 
such  demise  had  been  made  by  him  instead  of  the  mortgagor. 
But  of  course  the  mortgagee  could  not  sue  upon  any  coirenant 
entered  into  with  the  mortgagor ;  for  such  a  covenant,  under 
the  circumstances,  could  only  be  a  covenant  in  gross.  We 
may  observe,  if  a  mortgagee  receives  rent  from  a  tenant  ac*- 
cruing  due  after  the  notice,  he  cannot  eject  him  without  giving 
the  same  notice  to  quit  that  the  mortgagor  must  have  g^ven, 
but  the  mere  receipt  of  interest  does  not  prevent  a  mortgagee 
from  tneating  a  tenant  as  a  trespasser.^ 

But  notwithstanding  the  doctrine  of  the  courts  of  law,  that 
a  tenuit  who  pays  rent  to  a  mortgagor  after  notice  from  the 
mortgagee,  does  so  at  his  peril ;  the  courts  of  equity  hold, 
that  rents  paid  to  a  mortgagor,  or  his  assignees,  even  after  a 
notice  to  the  tenant  from  the  mortgagee,  cannot  be  recovered 
back  fiom  the  mortgagor  by  the  mortgagee.' 

If  the  mortgagor  be  himself  in  possession  of  the  mortgaged 
premises,  the  mortgagee  cannot  distrain  unless  the  mortgage 
deed  gives  him  a  special  power  for  such  purpose. 

If  a  mortgagee  transfer  his  mortgage  to  C,  G.  cannot  in 
an  action  for  use  and  occupation,  recov^  rent  due  previously 
to  the  transfer ; '  so  if  in  such  a  case  the  tenant  be  in  prior 
to  the  mortgage,  we  apprehend  C.  could  only  by  distress 
recover  rent  due  subsequently  to  the  transfer,  and  unpaid  at 
the  time  of  notice  being  given  to  the  tenant  of  the  mortgage ; 
but  C.  might  recover  rent  due  before  the  transfer,  and  unpaid, 
in  an  action  of  debt,  for  of  such  rent  he  would  be  the  as* 
signee.^ 

In  the  case  of  a  second  mortgagee,  or  a  mortgagee  of  a 
mere  equity,  there  cannot  be  any  privity  between  the  mort- 
gagee and  the  tenant  of  the  land,  and  therefore  he  cannot 

<  Doe  y.  CadwaUa^r,  S  Barn,  h  Ad«].  473. 

'  £x  parte  Wiisoo.  2  Yes.  &  Beamet;  Thomas  v.  Brigatocko,  4  Rass.  64.  See 
Rep.  temp.  Sug.  43, 96. 
'  See  Cobb  v.  Carpenter,  2  Camp.  13,  note. 

<  AUea  ▼.  Biyan,  5  Barn.  &  Cr.  612. 
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exercise  any  of  the  ordinary  remedies  which  arise  at  law  out 
of  the  relation  betwe^p  lamllord  and  tenant.  Bnt  still  there 
are  cases  in  which  a  secpnd  mortgagee  may  have  a  remedy  to 
recover  rent ;  if^  for  i^stanc^,  he  have  in  his  mortgi^e  deed  a 
special  power  to  distrain  for  all  interest  which  shell  be  due 
and  unpaid,  Buch  power  we  apprehend  would  be  available  not 
merely  against  the  mortg^or  himself,  but  against  i^y  tenant 
who  came  in  subsequently  to  the  second  mortgage,  unless, 
indeed,  the  first  mortgagee  interfered,  for  we  think  payment 
by  the  tenant  of  his  rent  to  the  fircrt  mortgageq,  on  the  same 
being  depianded  by  him,  would  be  an  answer  to  any  such 
distress.  From  this,  perhaps,  we  may  infer  the  propriety  of 
always  inserting  in  a  mortgage  of  a  mere  equity  a  speciid 
power  for  a  mortgagee  to  distrain  for  all  interest  in  arrear. 
Payment  of  rent  to  a  second  mortgagee,  or  even  to  an 
eqviitable  mortgagee,  is  good ;  and  the  same  cannot  be  Feco* 
vered  from  him,  if  the  same  payment  would  have  been 
good  if  made  to  the  mortgagor.^  Again,  assuming  that  the 
mortgagor  had,  subsequently  to  the  first  mortgage,  alone 
demised  the  premises,  reserving  the  rent  to  himself  on  tha 
second  mortgage,  this  rent  and  all  the  b^efit  of  the  demise 
should  be  expressly  assigned  to  the  second  mortgagee,  and  if 
he  gave  notice  of  ^uch  assignment  to  the  tenant,  we  appiw- 
heqd  it  would  give  him,  ike  mortgagee,  a  good  title  to  such 
rept,  and  be  might  r-ecover  the  same  in  an  aetion  of  debt;^ 
and  he  might  even  distrain  for  it  if  the  tenMt  attorned  to  him. 
Of  course  th^  first  mortgagee  n)igbt,  by  giving  notice  to  the 
tenant  of  his  mortgf^Cj  ^t  m  end  to  such  a  demise,  and  so 
determine  at  the  same  tim^  the  right  of  the  assignee,  or. 
second  mortgagee,  to  all  xmt  unpaid  at  the  time  of  the  notice. 
We  may  fa^nc^  suggest  the  propriety,  in  case  of  a  further 
charge,  of  assigning  the  rent  reserved  to  the  mortgagor  on  a 
lease  made  by  hin^  $iU>pe  subsequmtly  to  the  mortgage,  and 
of  giving  notice  of  such  assignment  to  the  tenant  Ihis  is 
especially  necessary  if  the  l^sa  be  a  beneficial  om,  for  it 
would  prevent  the  mortgagor  putting  an  end  to  it,  or  varying 
its  terms,  without  the  consent  of  the  mortgagee,  which  he, 
the  mortgagor,  might  otherwise  do  in  consideration  of  a  sum 

1  Sumpter  v.  Cooper,  2  Barn.  &  Adol.  223. 
«  Allen  V.  Bryan,  6  B,  &  C.  612. 
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of  money  paid  to  himself,  and  from  which  the  mortgagee 
might  derive  no  benefit.  This  object,  indeed^may  be  attsuned 
by  the  mortgagee  giving  notice  of  his  mortgfige  to  the  lessee 
who  ha8  comp  in  subsequent  to.  it,  and  without, any  formal 
assignment  of  the  rent ;  for  after  such  notice  the  lessee  could 
not,  it  is  apprehended,  be  dischai^edjfrom  his  Qonii'aiQt  by  the 
mortgagor  alone,  the  potice  in. such  a  case  should  be,  (unless 
the  mortgagee  wished  to  ent^v  in^to  japtual  receipt  of  the  cents,) : 
the  premises  demised  to  you  were  conveyed. to  ,me.  by. such  a 
deed,  and  you  must  henceforth  consjder  yourself  my  tenant 
on  the  terms  of  the  lease  or.agre^pient^ade  between  you  and 
the  mortgagor,  but  uixtil  furtlier  notice,  you  may  pay  your 
rent  as  it  accrues  due  to  the  mortgagor.  It  is  oltviotus  that 
the  precaution  just  suggested  may,  in  some  cases,  be  very  im- 
portant ;  suppose  the  mortgagor,  after  the  mortgage,  grants  a 
way-leave  lease  at  a  rent  which,  perhaps^  exceeds  or .  equals 
the  whole  of  the  remainder  of  the  rent  payable  in  respect  of 
the  mortfifaged  premises,  should  the  mortgagor  have  the 
power  of  destroying  or  altering  so  important  a  feature  of  the 
security  without  the  consent  of  the  mortgagee  ? 

The  consideration  of  this  subject  also  suggests  the  pro- 
priety of  a  lessee  who  is  treating  with  his  landlord  for  a 
release  from  his  contract,  or  for  an  alteration  of  it,  inquiring 
whether  he,  the  landlord,  has  or  has  not  subsequently  to  the 
lease,  made  any  conveyance  of  the  reversion  which  can  affect 
his  right  to  release  the  tenant. 

The  notice  to  a  tenant  of  a  mortgage  should  be  given  by 
the  person  who  has  the  legal  estate  under  the  deed,  but  it 
seems  to  be  sufiicient  if  a  party  beneficially  entitled  give  it.^ 

If  rent,  or  rather  a  sum  of  money  on  account  of  rent,  be 
paid  by  a  tenant  to  a  mortgagor  before  the  day  of  payment, 
and  the  mortgagee  give  notice  of  his  mortgage  on  or  before 
that  day,  it  is  apprehended  he  may  recover  the  whole  rent 
accruing  due  thereon.^ 

If  a  tenant  pays  arrears  of  ground-rent,  and  is  then  sued  by 
a  mortgagee  of  the  leasehold  interest  for  rent,  he,  the  tenant, 
cannot  set  off  more  than  a  proportionable  part  of  such  ground- 

■  Lumley  and  Raisbeck  v.  Hodgson,  19  East,  99. 
9  See  Co.  Liu.  315  a ;  4  Rep.  10  a ;  Cro.  Eliz.  15. 


for  the  Recovery  of  Rent.  311 

rent  in  respect  of  the  time  during  which  the  rent  recoverable 
by  the  mortgagee  was  accruing  due.* 

In  case  of  bankruptcy,  if  the  mortgaged  premises  be  sold 
by  the  commissioners,  the  assignees  are  entitled  to  the  rents 
to  the  time  of  the  sale  if  the  mortgage  be  of  the  legal  estate, 
and  the  mortgagee  has  not  asserted  his  right  to  such  rents. 
But  if  the  mortgage  does  nol  entitle  the  mortgagee  to  enter, 
then  the  assignees  are  only  entitled  to  the  rents  up  to  the  date 
of  the  order  for  sale,  the  reason  of  which  is,  the  mortgagee 
might  have  a  receiver  appointed  the  moment  he  applied  for  it» 
and  the  order  for  sale  is  considered  equivalent  thereto.^ 

A  mortgagee^  id  case  of  the  bankruptcy  of  the  mortgagor, 
may  apply  rents  received  by  him,  the  mortgagee,  and  it  is 
apprehended,  also,  sale  monies,  in  payment,  first,  of  interest 
accruing  due  subsequently  to  the  fiat,  for  which  he  could 
not  prove  in  case  of  a  deficiency.* 

REMEDIES  OF  A  MORtQAGOR  FOR  RENT. 

This  title  will  occupy  us  but  a  short  time.  If  A.  demises 
to  a  tenant,  and  then  mortgages  the  reversion,  he  incapaci- 
tates himself  from  either  distraining,  or  bringing  ejectment  or 
any  action  upon  a  covenant  which  was  with  the  land ;  for 
whether  the  mortgagee  gives  notice  of  his  mortgage  or  not, 
the  tenant  may  avail  himself  of  the  defence,  that  his  landlord 
has  parted  with  his  estate  and  title.^  But  in  such  a  case  A. 
might,  we  think,  recover  the  rent  in  an  action  for  use  and 
occupation,  assuming,  of  course,  that  the  mortgagee  did  not 
claim  it.* 

If  A.  mortgages  his  propeiiy,  and  afterwards  demises  it, 
he  may,  as  against  the  tenant,  exercise  any  of  the  remedies 
of  a  landlord,  unless  the  mortgagee  interfere,  for  the  tenant 
cannot  deny  his  title.  But  if  A.  first  mortgages,  then  de- 
mises, and  again  mortgages,  he  destroys  his  remedies  for 
rent  as  a  reversioner  and  founded  in  privity  of  estate,^  for 
though  the  tenant  cannot  say  his  landlord  had  no  title  at  the 
term  of  the  lease,  he  may  show  that  it  has  ceased. 

w.c.w. 

*  Cobb  ▼.  Carpenter,  2  Camp.  13,  note. 

*  Ex  parte  Li? ing,  2  Mont.  &  Ayr.  223 ;  Ibid.  214. 

>  £z  parte  Ramsbottom,  2  Mont  &  Ayr.  79,  and  Appendix. 
<  Doe  dem.  Marriott  v.  Edwards,  5  Barn.  &  Adol.  1065. 
6  Balls  V.  Westwood,  2  Camp.  11.  «  5  Bam.  &  Adol.  1065. 
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ART.  V.^AS  TO  THE  RIGHT  OF  TRUSTEES  OF  CHAPEI^  TO  BE 
REGISTERED  AS  ELECTORS  FOR  COUNTIES. 

The  question  whether  persons  acting  in  the  capacity  of  trustees 
for  dissenting  places  of  worship  are  or  are  not  aititled  to  be 
registered  as  electors  for  counties,  is  one  of  considerable  im- 
portance. 

These  parties,  in  most  instances,  attempt  to  support  their 
claim  as  owners  of  the  property.  They  produce  in  the  Re- 
vising Barrister's  Court  a  conveyance  in  fee,  and  the  existence 
of  a  declaration  of  trust  is  denied,  though  in  some  cases  we 
are  well  assured  that  there  is  a  trust  deed.  The  consideration 
mentioned  in  the  conveyance  is  a  nominal  one,  except  in  those 
cases  where  the  parties  claiming  to  vote  are  the  individuals 
to  whom  the  property  on  which  the  chapels  have  been  built 
were  the  first  purchasers,  or  rather  the  first  trustees*  It  ap- 
pears, on  examination  of  the  parties,  that  the  money  neces- 
sary for  the  purchase  of  the  ground,  and  the  building  of  the 
chapel,  was  originally  raised  by  subscription  amongst  the  con* 
gregation,  or  by  a  mortgage  of  the  property,  or  by  both  those 
means.  Certain  persons  are  selected  in  whom  the  freehold 
shall  be  vested,  and  such  persons  have  executed  mortgage 
deeds  for  securing  the  sums  raised  on  the  property.  They 
admit  on  their  examination  that  they  are  in  honour  and  in 
morality  bound  to  apply  the  pew-rents,  and  other  proceeds  of 
the  property,  for  the  benefit  of  the  congregation^  but  contend 
that  legally  the  property  is  their  own,  and  that  they  could  not 
be  compelled  to  disgorge  the  rents  received  by  them.  We 
contend  that  a  Court  of  Equity  would  interfere  to  enforce  the 
application  of  the  rents,  in  conformity  to  the  intentions  of  the 
individuals  who  subscribed  the  money  for  purchasing  the 
ground  and  building  the  chapel :  and  if  such  intentions  could 
not  be  defined,  the  Court  would  direct  the  rents  and  profits  to 
be  applied  for  the  baiefit  of  the  congregation  frequenting  the 
meeting  house.  (See  Attorney-General  v.  Pearson,  3  Merivale's 
Reports,  but  in  that  case  there  was  a  trust  declared.)  But 
even  granting  that  a  Court  of  Equity  has  no  jurisdiction,  these 
persons  can  scarcely  be  considered  as  in  the  receipt  of  the 
rents  and  profits  to  their  own  use,  as  required  by  the  26th 
section  of  the  Reform  Act,  (2  Will.  IV,  c.  45). 
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If  the  elaimantg  fail  to  establish  their  ownership^  they  will 
then  endeavour  to  establish  their  right  as  trustees  in  receipt  of 
the  rents  and  profits,  or  as  trustees  in  the  actual  possession, 
and  in  supporting  such  a  claim  we  should  contend,  that  it  is  not 
enough  that  they  should  be  mere  depositories  of  the  freehold, 
but  that  they  should  actually  receive  the  rents,  and  exercise  a 
discretion  in  their  disposition, — in  feet,  that  they  should  be 
acting  trustees.  The  mode  in  which  the  affairs  of  the  several 
chapels  are  managed  varies,  but  the  usual  custom  seems  to  be 
that  the  congregation  elect  from  their  members  a  limited 
number  of  persons  to  be  managers,  who  continue  in  office  one 
year,  and  whose  duty  it  is  to  receive  the  pew-rents  and  the 
vbhmtary  contributions,  and  to  pay  them  over  to  the  treasurer, 
who  is  also  chosen  by  the  congregation  at  large.  The  tnistees 
ef  the  freehold  do  not  appear  to  be  ex  officio  managers,  though 
some  of  them  may  also  act  in  that  capacity.  Several  of  the 
trustees  have  ceased' to  be  members  of  the  congregation,  and 
in  some  instances  have  left  the  neighbourhood.  An  attempt 
w81  be  made  to  show  that  the  trustees  are  always  elected 
managers,  and  that  other  members  of  the  congregation  are 
added  to  their  number  for  the  sake  of  assisting  them  in  the 
dincharge  of  their  duty,  or  it  will  be  shown  that  the  treasurer 
is  either  one  of  the  trustees  or  a  person  appointed  by  them, 
and  not  by  the  congregation  at  large. 

By  the  7  &  8  Will.  III.  c.  26,  it  is  enacted,  that  "  no  person 
or  persons  shall  be  allowed  to  have  any  vote  in  the  election  of 
tnembers  to  serve  in  parliament,  for  or  by  reason  of  any  trust 
estate  or  mortgage,  unless  such  trustee  or  mortgagee  be  in 
aetttal  possession  or  receipt  of  the  rents  and  profits  of  the  same 
estate,  but  that  the.  mortgagor  or  cestui  que  trust  in  possession 
shall  and  may  vote  for  the  same  estate,  notwithstanding  such 
mortgage  or  trust/' 

The  23d  section  of  the  Reform  Act  is  a  precise  transcript 
of  the  above  clause  of  the  act  of  Will.  III. 

Tlhe  26fli  section  of  the  Reform  Act  enacts,  ''  that  notwith- 
standing cmytMng  hereinbefore  contained,  no  person  shall  be 
Mlifled  to  vote,  kc.  unless  he  shall  have  been  duly  registered, 
according  to  the  provisions  hereinafter  contained,  and  that  no 
person  shall  be  so  registered  in  any  year  in  respect  of  his 
estate  or  interest  in  any  lands  or  tenements  as  a  freeholder,  &c. 
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unless  he  shall  have  been  in  the  actual  possession  thereof,  or 
in  the  receipt  of  tbei:rent$  a)acl>  profits  thereof /or  hk  oton  use 
for  six  palendar  months^  Ac."  , . 
.  Jt  will  be'observeijji  that  the  23d  section  negatively  implies 
the  right  of  a  trustee  who  is  "  in  the  reeeip*  <rf  tfie  rents  and 
profits''  to  be  rogist^ed,  whilst  the: 36th  sectioaik  enacts,! that 
nQtwitbstandii^  anything  tbereinbefoiee  contained^  no  person 
should  be  entitled  to  be  registered, who  tbad  not  -  been  fer  six 
months  ii^  tbe  r^eipt  of  the  relets  and  profits  ro  his  ouxn  use. 

Some  Revising  B^uriisters  have  reeonoiled  the. inconsistency 
of  this  point,  appearing, to  axjs©  bpti^vew  ^e ,83djand  SCth 
9ection^,  by  holding  ths^t  th^  kgi^latur^  intended  fta  adjpdit.the 
right  of  trustees  of  cj^els^ .  vjho  ha,ye  spwa^  sort  o(i  disfif^ion 
in  the  disposal  pf  j;^e,;:ei^ts  .and^pivpftts^,  ^n4  ii^,jhj^y^fBi]^ 
decided  against  the. right  of  ^stf^  of  .;i|i?ills^.ai!id  settlements, 
in  whom  thp  freehold  w^g  jalao  vested,  .pn  ifhp  groMpd  that  they 
have  no  such  discretionary  pDwe^.    ^^    ...     ' 

The  incon^iptency  jjetween  th^s^  ljTyp^septiqi>s,,dq6s  jw)t 
prevail  in  tl^e  case  of  a  pers9^^^ipa^lgia^/^/f:l<^ee  in  c^^n<^l 
possession  J'  ,  The.  v^or4s  factual  ;po^8e^sioa,^o^lc}^eem  to 
mean  actual  (7cct(pa^}on,  as  the  .disjunct(iv^^<)r  in|:ieryer)e^:.be^ 
tween  these  words  and  thj^  words  ."  retjeipt  of  the  repts  and 
profits"  in  the  26tb  section^  ,froiu  wh^ch,  it  ^u^^t;.l)e.  inferred 
that  the  word  "  possession"  did  i^ot  meanj.qw^eTsl?ip  buA  oc- 
cupaijicy.  It  may  pjerhaps  be  coi^tended  in  opposition  jbo  these 
vptes,  that  the  possessioa  of  the  twstees  of  the/so  chap^ladpes 
not  come  within  the  tern\  ^'  aqtuai  QCcupa.tiQPi.")  There  is, 
however,  a  case  (Rex.  y^Agur^,  14, East's.Ref)pi!ts,j25j5)4  where 
the  Court  held,  that  the  trustees  of  a  chapel  were  liable  to  be 
rated  to  the  relief  of  the  poor  as  occupiens. 

Having^  sufiiciently  opened  the  nature  of  the  diffifiulty,  w^ 
subjoin  a  recent  case  and  opinion  as  _to  the  ^ig^ti  simply  prer 
mising  that  all  the  chapels  in  question  aire  situf^te^  within  the 
borough  of  O.,  and,  th|^refore,.if  the  claimants  j(wfcetber  as 
owners  or  trustees)  arjB  tob^  consid^rqd  in  jtheftctual  occu- 
pation and  the  interest  of  each, is  jq/*«a(C|ft  vaJuef^WQvid  confeic 
a  right.of  voting  for  the  bpirougb,.  their  claim  to  b^  rregistered, 
as  county  votes,  cannot  be  supported.     ,  .5   i. 

Our  correspondents  were  requested  to. advise  as  to, the  right 
of  these  parties  to  be  registered. 
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1st.  As  absolute  oivnei^  of  the^  property. 

2d,  Asimste^y  on  thb^groimd  that  they* are  hot  in  tbi  re- 
ceipt of  the  rents  and  profits  to  their  otok  use,  as  required 
by  the  joint  construction  of  the  23d  and  26th  sections 
of  theRefortn  Act.     ^  *      «    . 

Sd .  -That'  they  «re  ndt  trustees  in  the  actual ' possesion. 

4th;  That  they  are  merely  dep66itones  of  the  freehold,  and 
n^t' trustees  within  the  meaning  of  the  statutes,  unless 
Aey  ai^  also  managers  df  the  aflkir^  of  the  diapel.    '     ' 

And  i^enerally  tx>  advise  On  the  subject. 

The  bpinlbn  HVas  as  follows: — 1st.  It  is  perfectly  clear 
that  the  holders  6f  the  property  in  question  would,  if  a  bill 
be  filed i'bfe  decreed  To  be  trustees^  The  mere  statement  of 
the  faets.  Which  could  not  be  denied  by  the  trustees,  is  quite 
suflRcienii'tO  show  that  they  do  hot  hold  the  property  for 
theit'oWn  use;  The  single  fact,  that  the  purchase-money 
was  advanced  aliunde  is  enough  to  convert  a  grantee,  who 
apparently  ttikes  absolutely,'  into  a  trustee.  This  doctrine  is 
firtoly  edlabhi^hed  with  a  very  few  exy*eptions,  as  for  instance; 
a  purchase  in  the  name  of  a  wife  or  child  may  be  deemed 
as  an  adVattbement  or  provision,  and  not  as  intending  a  trust; 
It  is  Enough  if  the  fact  as  to  the  source  of  the  purchase- 
money' be  ddtnitted  in  the  ariswer  of  the  defendant,  or  proved 
by  atiy  parol  evidence ;  a'declaratioh  of  trust  in  writing  is  hoi 
required.  See  Lloyd  v.  Bpillet,  5  A.  &  R.  150,  257;  Rider 
V.  Kidder,  '10  Ves.  -SSO ;  Wray  v.  Steele,  2  Ves.  &  B.  388; 
The  cas^  of  Davis  v.  Jenkins,  3'  Ves.  Sc  B.  161,  shows  that 
the  natuiie  of  fhe  ttiist  affords  no  argument  against' the  appli- 
cation of  the  rule.      .        '    -     •     • 

2d  and  3d.  The  ^th  ^edtion  of  the  Refbrm  Act  enacts,  ttat 
no  pei^son  ihall  be  r^strir^d  ab  a  voter,  unless  he'  shall'have 
been  in 'the  actual  possession  of  th^  property,  or  in  the  receipt 
of  the  rertts  and  prdfits  thereof  for  his  own  use  for  six  months. 
We  are  of  opinioh  that  the  words  "  for  his  own  use"  apply  ad 
well  to  th6  actual  possession  as  to  the  receipt  of  the  rents  and 
pr6fits ;  for  otherwise  this  absurdity  would  arise,  that  a  mere 
trustee  of  the  df'y  legal  estate,  who  happened  to  occupy  part 
of  the  trust  property,  and  paid  rack-rent  therefore  to  the 
cestui  q\ie  trust,  would  be  entitled  to  be  registered  as  a  free* 
holder* 
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We  think  "  possession/'  within  the  meaning  of  this  enactment, 
must  be  taken  to  be  the  same  as  '*  occupation."  This,  at  least, 
is  plain,  it  is  either  intended  to  denote  a  status  of  an  owner  of 
property,  diflPerent  from  that  of  merely  receiving  the  rents,  or 
synonymous  therewith ;  if  different,  neither  the  law  of  Eng- 
land nor  popular  understanding,  when  describing  the  condition ' 
of  an  owner  of  property  in  relation  thereto,  recognizes  any 
other  state  tha^n  either  actually  using  or  occupying  it,  or  re- 
ceiving the  rents  thereof.  Conveyancers  with  all  their  care 
and  circumspection  have  never  discovered  any  third  state,  as 
their  language  shows.  Possession,  in  law,  may  mean  an 
estate  which  a  person  has  in  lands,  and  in  this  sense  it  is  used 
in  the  statute  of  uses,  and  in  the  comiQon  reference  to  a  lease 
for  a  year  "  in  his  actual  possession  now  being,  &c."  that  is, 
being  actually  vested  in  him,  or  he  having  an  actual  estate 
therein.  But  the  words  of  the  clause  before  us  are,  "  no 
person  shall  be  registered  in  respect  of  his  estate  in  any  lands, 
unless  he  shall  have  been  in  the  actual  possession  thereof,'"  so 
that  it  is  plain,  possession  here  does  not  mean  estate,  and 
therefore  can  only  mean  occupation,  unless  it  be  used  as  Syno- 
nymous with  receipt  of  the  rents. 

Assuming  that  some  trustees  of  chapels  are  in  the  receipt 
of  the  rents  thereof,  that  their  trust  deed  or  usage  gives  them 
authority  as  trustees  to  receive  the  pew-rents,  it  is  not  "  for 
their  own  use.''  The  Court  of  Chancery  would  compel  them 
to  account,  for  this  is  an  inseparable  incident  to  their  cha-* 
racter  of  trustees.  The  Court  would  direct  a  reference  to  a 
master  to  report  how  such  rents  should  be  applied,  if  there 
were  no  trust  deed,  or  it  were  silent.  See  Davis  v.  Jenkins, 
3  Ves.  &  B.  151.  A  trustee  of  property  entitled  to  the  rents 
thereof  for  his  own  use,  except  such  a  trustee  as  after  men- 
tioned, would  be  an  unheard  of  anomaly  in  our  law.  Nor  is 
the  case  altered,  though  the  trustees  may  have  some  discre- 
tion as  to  the  application  of  the  rents  or  funds,  if  he  be 
trustee ;  though  he  may  exercise  his  discretion  within  the 
limits  of  the  trust,  and  may  even  give  to  himself^  if  the  trust 
allows,  he  has  not  a  farthing  for  his  own  use,  all  is  for  the 
use  of  the  objects  of  the  trust.  If  he  participates  in  the  pro- 
fits, he  does  so,  not  as  the  owner  of  a  legal  or  equitable  free- 
hold, but  by  virtue  of  a  discretion :  and  to  entitle  a  person  to 
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be  i-egistered  as  a  voter,  he  must  have  the  rents  as  a  freeholder, 
either  at  law  or  in  power,  and  not  through  the  medium  of  a 
discretionary  trust.  If  the  trustees  of  chapels  receive  the 
rents  as  managers,  and  especially  if  they  are  only  part  of  the 
managerSi  it  is  perfectly  clear  Uiey  cannot  be  registei'ed,  for 
they,  as  trustees^  are  not  in  the  receipt  of  the  rents. 

The  26th  section  is  intended  to  be  an  imperative  and  con- 
trolling enactment;  as  its  commencing  words,  ^'  notwithstand* 
ing  anything  hereinbefore  contained,''  show.  And  it  would 
be  contrary  to  every  sound  rule  of  constriictioa  to  allow  its 
plain  language  to  be  frittered  away  or  restrained,  in  order  to 
let  in  a  case  supposed  to  arise  out  of  the  23d  section.  But  the 
23d  section,  when  rigljitly  understood,  and  its  meaning  is  plain 
to  every  one  conversant  with  the  forms  of  our  conveyancing, 
does  not  contemplate  any  case  inconsistent  with  the  26th  sec- 
tion. It  is  perfectly  familiar  to  all,  that  money  may  be  se- 
cured to  a  creditor,  either  by  a  conveyance  of  land  to  him 
absolutely,  subject  to  a  proviso  for  redemption,  or  to  him,  in 
trust  to  receive  the  requisite  sum  by  receipt  of  the  rents  and 
profits,  or  by  sale,  and  subject  thereto  in  tmst  for  the  debtor. 
Some  conveyancers  use  one  form,  and  some  anotlier.  Such  is 
the  nature  of  the  trust  estate  to  which  the  23d  section  applies, 
and  it  cannot  apply  to  any  other;  for  it  plainly  implies  that 
the  trustee  intended  may  be  in  the  possession  for  his  own  use 
and  benefit ;  and  this  a  trustee,  under  such  a  conveyance  as 
described  above,  may  be^  but  no  .other  trustee  can.  If  the 
cestui  que  trust  named  in  the  23d  section  receives  the  rent^, 
the  trustee  cannot  vote;  it  is  plain,  therefore,  that  the  trustee 
whom  this  section  implies  may  have  a  right  to  vote,  must  be 
a  trustee  who  can  keep  the  rents  from  the  cestui  que  trust  and 
apply  them,  to  his  own  use ;  and  thus  it  is  shown  that  the  23d 
and  26th  sections  are  perfectly  consistent.  And  the  language 
of  our  conveywcii)g  forms  supplies  us  with  a  trustee  who 
may  be  entitled  to  the  rents  ^^  for  his  own  use."  Such  a  per- 
son is  a  trustee  in  some  respects,  though  not  in  all — ^he  may 
retain  the  rents  and  apply  them  as  he  pleases,  but  the  debtor 
may  compel  him  to  exhibit  an  account — and  as  to  the  surplus 
which,  remains  afiier  the  debt  is  satisfied,  he  is  strictly  speaking 
a  trustee  for  the  debtor. 

¥¥•   G»    W* 
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ART.  VI*— BILL  IH)  AMBND  TOE  STAMP  DUTIES* 
SoM^  few  of  our  re^defs  may  jiferhaps  recollect  that  in  oWr  86th 
Number,  published  in  November,  1884,  we  invited  their  atten- 
tion to  the  subject  of  the  Stamp  Laws,  a  branch  of  revenue 
which  gives  a  large  return,  and  tnuiW  thfer^fore,  if  illtdistribttted, 
work  a  great  injustice.  It  deserved  consequently  a  strict  scru- 
tiny on  account  of  its  intrinsic' circumstances,  but  stiH  more 
because,  it  having  obtained  th^tioticfe  of  government,  there  was 
good  reason  to  expect  that  the  investigation  wbuH  be  practi* 
cally  efficient,  and  that  the  exposure  of  grievances  or  imistakes 
would  really  and  shortly  lead  to  the!  application' of  rcitoediies. 
Mr.  Spring  Rice  and-the  latfi^  Mir.  Ct)W)ett  had  then  Recently 
had  a  little  cohversati6n  iDin  the  subject  Jh  the  'Hbuisie^f  Com- 
mons, and  whilst  the  latter  eXJaggetated  and  "dilstorled  that 
which  was  deformed  enough  to  need  only  fll  true  exposure,  the 
former  then  tried  to  palliate  aiid  shadow  off,'  and  explain  away 
the  incongruities,  clearly  proving  that  'he  had  not  then  cloisely 
examined  the  subject,  but  bnly  according  to  the.  i*otitirte  duty 
of  a  minister  6f  the  crowtt,  ^ave*  the  best'defettcte  he  couM  of 
an  existing'  law.  But  if  MrljRlCe  liad'then,  as  we  presume, 
only  glanced  at  the  stamp  *dutiesi'he^a(fe  since' 11Htth)tighly  sifted 
them,  and  the  resirlt  appealr^  in  the  Bill  to  bonsdKdatc  and 
amend  the  laws  rielatingto  Sfamp  Duties,  which  hfe  ihtroduced 
the  last  and  which  will  be  again  brought  forward  ^t  next  ses- 
sion of  parliament.  '  This  bill  brings  together  ih  ^  cbnsdidated 
arid  amended  form  all  the  previous  enactnl6tit^  relktiV^  to  all 
the  branches  of  stamp  duties,  on  legal  iristriimfertts  6f  every 
description^  on  newspapers, -on  plate,  on  medicines,  on  auc- 
tions, &c.  &c. ;  the  clauses  respecting,  newapfipers  l^ve  already, 
as  is  well  known,  becooke.  law  in  a  distinct  act,  and  it  is  our 
intention  to  confine  our  present  observations  to  that  portion  of 
the  bill  which  may  be  induded  under  the  term  of  Convey- 
ancing Stamps. 

Though  we  have  already,  in  the  previous  article  referred  to, 
explained  at  some  length  and  with  considerable  minuteness  the 
necessity  for  a  thorough  revisio^i  of  this  department  of  taxa- 
tion^  it  may  not  be  useless  to  recapitulate  in.  few  words  the  re* 
suit  of  our  former  inquiries  and  statements* 

The  people  pay  in  stamp  duties  more  than  seven  millions  a 
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year»  and  it  is  therefore  evident  that  a  fair  graduated  arrange- 
ment of  JiheHe^dnties,  in  due  proportion  to  the  respective  means 
of  payo^ent^  is,  of  far  jqaore  pr^x^tical  con3eq[uence  to  the  labour- 
ing and  middle  classes  th^n  many  other  more  popular  measures 
of  relief,  touching  which  the  waste  of  eloquence  is  sometimes 
almost  as  great  as  the  alleged  waste  of  money*  If,  however, 
so  large  an  amount  as  seyen  millions  per  annum  in  direct  taxes 
be  levied  in  so  inverse  and  pejrverse  a  ^proportion  ai  to  take 
£1,0  per  cept,  froin  a  small  ipcgnjie,  and  only  £5  per  cent.  &om 
a  large  ipoome»,  the  t^rni^g  9uch  a  system  topsy-turvy  will  be 
the,  Qjjy  jpaean^  of  makipg  it  stand,  on  its  proper  basis,  the 
pressvire-nmstb^, distributed  in. a  m9re*equal  proportion,  in 
order,  to  relieve  the. i^eaJ^  parM  already  galled  wi^h  tfie. weight, 
and^htn,  in  bum^n  beings  9s,,va,  beasM  pf.burden,  the  result  of 
tills  distrikufivejustice,  will  be,  that  they  may  be  able  to  bear 
even  a  greater  burden  than  that  which  made  them  wince  before, 
because  it  was^  a:wkwardly.  put  upon  them. 

The  inequalities  in..<;he  es^isting  scales  of  stamp  duties  are  so 
extraordin^u-y,  there  is,  SQ  perverse  a^  ing^uity  of  dispropor- 
tion, so  coHjpletea  contradiction  to  common  sense  and  com- 
mon jusjtiqe,  ,that|/wre  mjght.siqpposc  tjiemto  have  been  a  raali- 
cigju^  ,e?cperiifnwt,in  j^he.frame^^.fcp  ascertain  how  much  real 
and  praqti^V  absurdity!  might  be  concealed  under  the  specious 
gloss  and  solemn  forms  pf  an  act  of  parliament.  A  few  in- 
stancei?,  ^elect^d  from  our  former  article-^  will  show  that  the 
factp,  go^f^r  tOjWarrant  even  so  extravagant  a  supposition. 

Thus  .yp.. to, the. amount  of' c£^  a  mortgage  pays  higher 
duty  tl^an  a  i^mveyance^  the  two  scales  being  as  follows: — 

Ofi  a.  Conveyance.  £,  ^, 

Whereilie  fMirchase-imotiey is  under  120/.'  »•       ••  0  10  8tamp. 

is  20/«  and  under  50/.  i  0    do. 

isSO/.  and  under  150/.       1  10    do. 

is  1 50/.  and  under  300/.  2  0    do. 

On  a  Mortgage. 
Where  the  money  lent  does  not  exceed  50/. 
,  Exceeding  50/.  and  not  exceeding  100/.       •  • 
100/i  and  not  exceeding  200/.    •  • 
'     200/.  aind  not  exceeding  300/.     .  • 

Whilst  on  all  value  and  loans  above  £300,  the  stamp  on  a 


1 

0 

do. 

1 

10 

do. 

2 

0 

do. 

3 

0 

do. 
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correspomling  amouat  is  greater  in  the  case  of  a  conveyance 
than  a  mortgage. 

But  to  introduce  the  priaciple  of  proportion^  and  ascertain 
bow  much  per  cent,  is  charged  at  each  step  of  the  scale ;  it 
stands  as  follows : — 

On  a  Mortgage. 


£. 

t. 

d. 

Not  exceeding  50/,  the  duty  is  4 

0 

Oper 

cent. 

on  the  mean  average 

From  501.  to  100/. 

2 

0 

0 

do. 

'    100/.  to  200/. 

I 

6 

8 

do. 

200/.  to  300/. 

1 

4 

0 

do. 

300/.  to  500/. 

1 

0 

0 

do. 

500/.  to  1000/.      .  . 

•0 

13 

4 

do. 

1000/.  to  2000/.    .  . 

0 

8 

0 

do. 

2000/.  to  3000/.     .  . 

0 

5 

7 

do. 

3000/.  to  4000/.    .  . 

0 

4 

6 

do. 

4000/.  to  5000/.    .  . 

0 

4 

0 

do. 

5000/.  to  10,000/. .  . 

0 

3 

2 

do. 

10,000/.  to  15,000/. 

0 

2 

4 

do. 

15,000/.  to  20,000/. 

0 

2 

3 

do. 

On  all  loans  beyond  20,000/. 

0 

2 

6  per 

cent. 

on '20,000/. 

This  appears  bad  enough  standing  by  itself,  but  this  injustice 
and  inconsistency  appear  yet  more  glaring  by  contrast  with  the 
duties  on  conveyances,  where  a  regular  proportion  pervades 
the  greater  part  of  the  scale,  thus : — 


On  a  Conveyance 

. 

£.    ». 

5. 

Not  20/.  the  duty  is        .  .       ..50 

0  per  ct. 

on  mean  average. 

20/.  and  not  50/ about  3     0 

0 

do. 

J50/.  and  not  300/.  .  .       not  quite  1     0 

0 

do. 

300/.  and  not  400/.  ....       .  .     0  15 

0 

do. 

500/.  and  not  750/.  .  .       not  quite  1     0 

0 

do. 

750/,  and  not  1000/.   eligbtly  above  1     .0 

0 

do. 

1000/.  and  not  2000/.      .  .      .  .    0  16 

0 

do. 

2000  through  all  {he  intermediate 

steps  up  to  60,000/ 10 

0 

do. 

60,000/.  and  not  80,000/.          .  .     0  18 

6 

do. 

80,000/.  and  not  J  00,000/.        .  .     0  17 

9 

do. 

1 00,000/.  and  all  sums  beyond    ..10 

0  percent,  on  100,000/. 

This  scale  deprives  the  framers  of  the  act  of  the  plea  of  ig- 
norance or  oversight,  because  here,  in  the  case  of  this>  the  most 
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prominent  instrument  in  the  scbeduley  they  recognized  and  ap- 
pliedj  however  incompletely,  the  principle  of  proportion ;  they 
thus  acknowledged  its  fairn^ssj  and  then  (through  what  motive 
we  will  not  pretend  to  assert)  refused  to  extend  its  application 
to  other  parts  of  the  schedule. 

There  are  only  two  other  inistaaces  which  we  shall  select — 
they  also  obviously  suggest  comparison,  and  though  each  out 
of  proportion,  they  yet  differ  from  each  other :— ^ 

In  the  Case  of  Probates* 
£.   8.      d. 

From  20/.  to  100/.  the  daty  is        0  16    8  per  ct.  oq  mean  average. 

100/.  to  200/.       ....     1   10    0  do. 

200/.  to  800/.       .  .    about  2    2    0  do. 

1000/.  to  1500/.   ....    2  10    0  do. 

4000/.  to  5000/.  .  .       .  .     1   15     0  do. 

20,000/.  to  25,000/.       ..1110  do. 

50,000/.  to  550,000/.      ..170  do. 
Oo  1,000,000  and  all  sums  beyond   110    0  per  ct.  on  l,OOO,O0O/. 

In  the  Case  of  Administrations,  . 
£.    *.     d. 
From20/.  to  50/.  tbe  doty  is  1     8    0  per  et.  on  mean  average. 


fi<M..to]00/. 

.  .     1 

0 

0 

do. 

lOQltomt.      . .. 

.  ,     2 

0 

0 

do. 

200/.  to  300/.       .  . 

.  .    3 

0 

0 

do. 

800/.  to  1000/.     .  . 

.  .    3 

6 

0 

do. 

5000/.  to  15,000/. 

nearly  3 

0 

0 

do. 

18,000/.  to  20,000/: 

.  .     2 

9 

0 

do. 

55,000/.  to  600,000/. 

about  2 

0 

0 

do. 

On  1 ,000,000/.  and  all  sums  beyond  2     5     0  per  cent,  on  1 ,000,000. 

These  several  calculations  refer  to  instruments  of  the  most 
frequent  occurrence,  and  therefore  of  the  greatest  importance ; 
we  could  easily  have  accumulated  other  instances  beycmd  the 
utmost  patience  of  the  reader^  but  we  conceive  it  will  amount 
to  demonstration,  or  at  least  to  a  moral  certainty,  that  they 
who  prepared  the  scales  of  stamp  duties,  to  which  we  have  re- 
ferred, could  not,  in  the  other  scales  and  parts  of  the  act,  frame 
a  just  and  reasonable  system  of  taxation. 

tt  will  not  escape  observation  that  the  general  result  appears 
to  be,  to  impose  the  greatest  burden  on  those  amounts  of  a 
moderate  value,  which  may  usually  belong  to  llie  middle  Masses, 
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and  whicb^  it  must  \i^  )velMaK>W9  to. every  .praetitioner».  form 
the  subject-matter  of  by  far.  the  I^rgei:  number  of  legid  trftns* 
actions;  the  first  buds  an4. small  o(\|KMQQleneemeikt0,df  value  are 
skipped  over,  with  a  comparatively  alight  pgre$auDe,.  andon  ar-^ 
riving  at  an  aAcumMlaticiQ.PiT  ca^Hftiliwbich^  liboi^gh  estreuke  in 
magnitude^  \»  i>cca«iQpiaI)y  (^xc^eded  in  practicft^  the  ki^alatiif e 
ai^ears  tir^d  of  canyiog.  l^xatioE  asfiur^ius  mdivkhial'^orts 
can  carry  property,  and-.k^Mlly  wnouncea  tbatj  if  a  nao^^hall 
die  worth  t^iro  millions  hia  ex^cuto^s  .shall  ipay^UQ^  i^re-,duty 
than  if  he  left  qne  mimon^  that,  whether  fm^itf^rt  give  <|(9^  Upfs 
purchase  of  hi^  domain  ooe  or  Mpo  hundred  tba^6an4•jpo^^40 
he  shall  pay  precisely  the,  ^ai^e  duty^,  and  that  w]^  a.^cHr^dge 
exceeds  £^^000  the  stapcyp  duty,  shall  nottprogre^s  io  prOf^ar" 
tion^  but  ren^un  stationary  at  ^5,  which  is  tW.woi»t  i^J4lioe 
of  the  three,  because  n^ortgagesfprupwardftof  £3Q,P00i;ajfe 
not  such  very  unfrequent  transactions,  :■•..•!:..! 

Trusting  that  we  have  no.w  briefly  but  sat^s%torily  '$hp:va 
that  there  is  *'  ample  spac^  and  yerge  enough"  ibr  ei^tensiye 
amendmenti  an4  th^t, there  i^  grj^fit  ^ee;<J:of  ^uch  apendn^pnty 
which  preliminary  pxplanatjon.'iye,  qon^jdered  requisite  in:9i:de^ 
to  present  a  complete,  view  of  the  sijJDJect  previous  tp  .Uii^disr 
cussion  in  the  ensning  ees^n  of  parliament,  we  iiiriU  ^  pnqe. 
proceed  to  examine  lie  prinqipAl  features  of  JSfr.  Price's 'bilj^ 
and  its  accompanying  schedule*  .  ,     ..  ,;,;..;.,. 

A  comparative ,  atatem^i|t  of  tl^e  present  9X^^  the  proposed 
stamp  duties  in  parallel  ^coluniQS  ha^s .  been  prep^r^  ,^d 
printed  by  the  direction  of  the  Chanciellor;  of, the. Exchequer;, 
we  w;ill  offer  a  few  suggestion^.pn  thp^e  pmrts  of  tl^i^.sche^le 
which  we  have  marked  as  .deserving .  particular;  atte^ion^  >  ^d 
Will  then  notice  just  tho^e  ge^er?J  plaiises  o^the  bill  .^j2i{ii<Jtiraj;e 
both  new  and  iippoytant*  .  ...  ,,,„.. 

First,  in  alphabetical  order,.we  remark  that  it  is  prppospdto 
preserve  the  present  unviprying  and  therefore  unfair  Agj^^ewsnt. 
stamp.  Every  agreement,  or  minute,  or  memorand^|)[|  pf  fin 
agreement  committed  to  writing,  whereof  thp  matter,  sh^U,  be 
of  the  value  of  £^  or  upwards,  or  above  the  yearly  rental  of 
£5,  must  still,  in. order  to  be  legally , valid,, be  p^t  m.9:£\ 
stamp,  if  under  1080  words;  or  on.  a<£l :  ISsf.  istamp  if  ex* 
ceeding  that  number*  This  stamp  ^is  pf  frequent/opcu^eiKQe ;. 
it  is  required  orx  alL.i^s  pf  re^  property— always. op  ^e 
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cofiunenGement  and  frequenftly  atthe  conclusion  of  a  tenancy 
— ^on  every  occasion  when  the  rights  iihd  liahiKties  of  parties 
are  to  be  lidjusled^  or,  being  ascertained,  ^hen  something  is  to 
be  done  'Or  completed  afterwards,  by  both  or  either  6f  the 
partii^s^n  all  these  instiiMes,  whether  the  matter  of  the 
Bgt^ie^&ni  be  of  small  or  largi^  value,  worth  £20  or  20,000, 
the  liftme  firtaid^  is  affixed;  The  conseqnehce  is,  that  in  by  far 
the'gi«ealier  nbmber  of  cases,  lio  ft^feement  stamp  at  all  is  used. 
Ifi  ianitnporttinl  affUr  it 'becomes  bilt  k  tmial  charge,'  but  in 
the  ix^ass  of'transacCiohs  it  is  a  gHevous  addition  to  other 
nedesfifary  ^xpfeiiseS.'  Erery  )[)raetising  att6hiey  knows  that  a 
sttfteped'agreennferit  x)n'  the'iiaie  of  an  estate  is  a  thing  of  un- 
uautfl  «occttrrettee-^thowgh'  thei^^,  if  tepHiet^e,  a  peculiar  degree 
of  le^al  exactneris  tnightbe^xj^tlted.'  'A  stamped  agreement 
oi(  a^Ceiidriey  froni  yeai*  to'year  is  riei^er  i^eefn,  Save  in  the  case 
of  large  farms,  in  order  to  specify  Wii  ccfiirile'df  husbandry,  and 
ev^tt^'theiEie' areiiot  always  stampled.  Thotigh  in  other  cases, 
rt6^dbtrt>t,^Whe*te^'ihfe  interests  aflfefcte'd  are' of  considerable 
yalttfe;  or 'either  of  thef  jiarties^  fe  df  a  character  whicli  it  is 
prttflenttd'tib'ddwh  by  legit  stticthissd;  a  stamp  Will  frequently 
be  kffiked  to  the  iigrefemjenitr,  yei  it  is  siirprfsing^  to  observe  how 
ofti^tt  tJhat 'sfecCirity  i^  neglected.  We'  have  often  knoiwn  part- 
i^rship^  ili  exferisive  busJheiss'which  have  been  carried  on  for 
many  years  without  such  a  protectibh,  'and' tfaii^,  although  the 
fegiaifu^e  h^  ^ovided  att  uriusilftl  fkdilify  for  the  stamping  of 
agifeett^Hti,  by  dJoking  lihe  stiattt^  to  'be  affixed  within  twenty- 
ohief  ^dsiy&l  aftet*  exebutioii,' sin'  ^c^bmttiodation  In  no  other  in- 
stkrifc6'  cfOtfcfefded:  '^'Wfe  d6  not'toentlbn  *e'se  circumstances  in 
ap^ro^l  bfiheir  pwderice,'btit  teitipty  as' facts.  A  written  but 
ifntstarip^a ' 'agr^fem^^^  the  agreement  is 

commonly  entrusted  to  the  recollection  and  honour  of  each 
patriy';  atid  When  it  is  committed  to  writirig,  th^y  usually  prefer 
tb  ri*  iih^' payment  of  the  £fO  penalty  if  a  stamp  should 
afferWardii"  become  hecessary  in  the' course  of  legal  proceed- 
irt^sl'rathet  than  Write  and  e^xecute  the  agreement  on  stamped 

piap^i"  "  ' ' 

These  evils  woiild  be  remedied,  the  public  accommodation 
c<msUlt6a,=  ahd  the  pilHic  revenue  improved,  if  the  ad  valorem 
principle  of  Mr.  Rice's  Bffl  were  in  this  instance  also  applied, 
ahA  the  agi^eement  reduced  and  so'  regulated  according  to 
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value  as  to  indace  all  to  atail  themselves  of  its  protection. 
The  obstacle  to  this  arrangement  is^  that  the  subfect-matter  ot 
an  agreement  may  often/ at  the  time  of  its  execution,  be  of 
uncertiain  and  eondngent  value.  But  this  difBculty  cannot  be 
consistently  raised  by  parties  who,  in  the  very  clause  now  in 
question,  affix  the  £1  agreement  stamp,  in  those  cases  only 
"  where  the  matter  thereof  shall  be  of  the  value  of  £^  of 
upwards;'*  and  it  may  be  completely  obviated  by  the  applica- 
tion of  the  following  claiise,  found  in  anotlier  part  of  the 
proposed  schedule  under  the  head  "  Mortgage"  "  If  the 
total  amount  of  the  money  secured,  or  to  be  ultimately  reco-^ 
verable  thereupon,  shall  be  uncertain  and  without  any  limits 
then  the  same  shall  be  available  as  a  security  or  charge  only 
for  such  an  amount  Of  money  or  stock  intended  to  be  thereby 
secured  as  the  ad  valorem  duty  denoted  by  any  stamp  or 
stamps  thereon  Vrill  extend  to  cover."  Some  verbal  alteration 
in  this  clause  ivould  make  it  quite  suitable  for  a  graduated 
scale  of  stamp  duties  on  agreements.  It  is  true  that  proceed 
ingd  occasionally  come  before  iJie  courts  founded  upon  agr^e* 
ments  where  thare  is  no  money  ci^sideration  from  either 
party,  nor  any  expressed  value,  but,  as  in  every  one  of  these 
cases  the  proceeding  might  assume  the  sh^pe  of  a  demand  for 
compensation  in  money,  i.  e«  ah  action  fof  damages,  th^  par-* 
ties  would  usually  take  care  to  be  protected  by  the  stamp 
which  miffht  be  requisite  to  enable  them  thus  to  ehforce  theii^ 
claims.  Perhaps  the  clause  would  t)e  in  a  more  appropriate 
form  if  it  directed  that  either  party  i^ould  recover  under  an 
agreement  only  to  the  extent- included  withih  the  stnnrp 
affixed  upon  it.  Were  tiiis  plan  adopted,  we  should  see 
stapiped  agreements  used  on  all  sales  of  estates,  an^  in  all 
probability,  the  particulars  and  conditions  of  sale  and  memo- 
randum of  purchase  would  soon  be  printed  on  stamped  papen 
Many  of  the  disputes  now  so  constantly  occurring  between 
landlord  and  tenant  would  be  prevented,  by  the  practice 
becoming  common  of  having  the'  terms  and  conditions  of 
occupancy  written  on  a  2s.,  Ss,,  4^.,  or  5s.  stamp  whenever  a 
new  tenant  entered  upon  sr  bouse.  Tfaerights  of  off-going 
and  iu-coming  tenants  to  land  would  be  defined  in  a  legal  and 
secure  manner  before  any  cause  for  dispute  arose;  Wfe  might 
also  expect  that  it  would  become  as  regular  and  well-under- 
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stood  a  custom,  to  put  every  agreement  that  the  varying 
circumstances  and  transactions  of  life  might  occafiion,  on  the 
appropriate  stamp,  as  to  give  that  sanction  to  a  bill  of  ex-> 
change  or  an  instrument  of  conveyance*  Thus  the  public 
revenue  would  in  this  particular  instance  be  improved  by  the 
very  ^tgreeable  process  of  lowering  the  tax.  We  trust  that 
such  an  alteration  of  the  agreement  stamp  will  yet  be  included 
in  Mr.  Rice's  Bill ;  it  may  perhaps  have  escaped  his  notice 
from  not  having  hitherto  had  any  graduated  scale  applied  to 
it,  but  its  injustice  consists  in  its  very  uniformity,  for  while 
the  stamp  is  uniform,  value  is  unequal. 

Under  the  head  of  Appraisement, — the  peculiar  injustice 
of  the  stamps  on  which  was  expressly  noticed  and  admitted  by 
Mr.  Rice  in  hisnreply  to  Mn  Cobbett,— the  ad  valorem  stamp  is 
strictly  and  throughout  applied.  It  does  not  much  differ  from 
the  present  rate  of  stamps  with  respect  to  valuations  under 
£500,  but  the  fault  of  the  present  .law  is,  that  to  whatever 
magnitude  the  value  may  swell,  the  stamp  does  not  advance 
beyond  £1,  which  is  the  stamp  on  £500.  Now,  however,  the 
stamp  will  be  carried  on  indefinitely  in  the  proportion  of 
2s.  6d^  for  each  £50  of  the  valuation.  The  present  Stamp 
Act  exempts  valuations  made  for  the  purpose  of  ascertaining 
the  legacy  duty ;  the  new  bill  proposes  to  exempt  also  valua^- 
tions  made  for  the  purpose  of  ascertaining  th^  probate  oat 
administration  duty,  which  appears  consistent  and  reasonable. 
.  The  £1  Apprenticeship  stamp  has  always  been  felt  to  be  a 
serious  hardship  to  poor  parents,  and  is  now  very  justly  reme- 
died by  reducing  the  stamp  on  apprenticeship  indentures  to 
5s.  where  the  premimoa  shall  not  exceed  £10.  The  stamp 
increases,  as  the  premium  rises,  in  the  proportion  of  £4  per 
cent,  on  the  premium,  which  is,  we  believe,  the  highest  rate  of 
per  centage  in  the  proposed  Stamp  Act,  and,  we  would  suggest, 
rather  higher  than  the  nature  and  circumstances  of  such  an 
instrument  warrant. 

There  are  some  improvements  introduced  in  the  stamps  on 
Bilk  of  Exchange  and  Promissory  Notes,  which,  as  they  do 
not  come  precisely  withm  the  range  of  our  proposed  inquiry^ 
we  mil  dismiss  very  briefly.  One  entirely  new  scale  is  formed 
of  a  small  stamp  on  bills  of  exchange,  drafts;^  or  orders  for 
payment  to  order  at  a  certain  period,  not  exceeding  seven  days 
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offer  date,  which  will,  we  conceive,  be  found  very  convenient 
in  remittances  and  other  payments,  as  hitherto  such  drafts 
have  been  subject  to  the  same  duty  as  bills  not  exceeding  two 
months  after  date  or  sixty  days  after  sight.  The  scales  of 
duty  on  more  distant  bills  are  also  modified,  but  it  appears  to 
be  borne  in  mind,  that  the  principle  of  taxing  in  proportion 
to  amount  cannot  be  carried  out  to  its  full  extent  in  this  in- 
stance, because,  if  the  tax  on  paper  remittance  exceed  the 
amount  which  may  be  calculated  for  the  expense  and  risk  of 
transmitting  in  cash,  the  latter  mode  of  payment  would  of 
course  be  adopted. 

Under  the  head  of  Bonds  we  observe  a  new  clause  in  the 
general  directions,  viz.  that  '^  in  all  cases  where  any  deed  of 
covenant,  or  other  instrument,  or  writing  shall  be  used  for  any 
of  the  purposes  aforesaid,"  (i.  e.  as  a  bond,)  "  such  deed  of 
covenant  or  other  instrument  in  writing  shall  be  charged  with 
the  same  duty  as  is  hereby  imposed  in  case  a  bond  had  been 
used  for  such  purpose,  except  such  deed  of  covenant,  or  other 
instmment,  or  writing,  is  specifically  charged  with  any  other 
duty."  This  is,  we  presume,  intended  to  meet  the  suggestion 
in  a  note  to  one  of  the  volumes  of  By thewood's  Precedents  in 
Conveyancing,  that  a  covenant  under  seal  with  the  general 
deed  stamp  would,  in  all  respects,  be  as  effectual  a  security  as 
a  bond  with  an  ad  valorem  stamp  upon  it ;  and  the  alteration 
is  therefore  necessary  and  consistent 

On  the  subject  of  the  duty  on  the  annual  Certificate  to 
be  taken  out  by  Attorneys  we  do  not  presume  here  to 
enlarge,  as  it  forms  a  distinct  topic ;  we  virill  merely  remark, 
that  it  is  proposed  to  continue  the  duty  at  its  present  annual 
amount,  and  that,  if  any  alteration  be  desirable,  the  most 
favourable  opportunity  for  attempting  it  would  be  when  this 
new  stamp  bill  comes  under  discussion  in  the  next  session  of 
parliament. 

A  new  item  is  introduced,  but  in  these  days  one  of  very 
extensive  application,  viz.  *'  Certificate  of  the  right  or  title  of 
any  person  to  any  share  or  shares  in  any  joint  stock  or  other  ^ 
compaYiy,"  the  duty  on  which  is  fixed  at  Is.  for  each  share 
where  the  amount  thereof  shall  not  exceed  ,£10,  and  where 
each  share  shall  not  exceed  ^10,  then  I*,  for  each  £10  of 
every  share  mentioned  in  such  certificate;  and  this  duty  is 
declared  to  extend  to  any  receipt,  memorandum,  or  other 
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printed  or  written  document,  given  or  issued  by  any  director, 
banker,  or  other  officer  or  person  on  account  of  such  company, 
which  shall  denote  or  signify,  or  be  intended  to  denote  or 
signify,  und^r  or  in  reference  to  any  bye-law  or  rule  of  such 
company,  that  the  holder  thereof  or  any  other  person  is  the 
proprietor  of  any  share  or  shares,  or  part  or  parts  thereof  in 
such  company,  or  is  or  shall  be  entitled  to  be  such  proprietor 
upon  any  condition  or  contingency,  whatever  may  be  the  form 
of  such  document,  and  whether  given  or  issued  upon  the 
payment  or  deposit  of  any  money  or  not.  Under  present 
circumstances,  we  cannot  perceive  any  reasoniable  objection  to 
this  tax,  but  it  ought  to  be  provided  amongst  the  exemptions 
following  the  stamps  on  receipts,  that  certificates  or  memoran- 
dums, duly  stamped,  of  the  payment  of  any  money  on  account 
of  any  share  or  shares  in  a  joint  stock  company,  shall  not  be 
subject  also  to  the  duty  on  receipts. 

.  With  reference  to  Conveyances,  the  duty  throughout  the 
scale  is  in  the  proportion  of  £1  per  cent.;  it  rises  by  steps  of 
£25  in  amount  and  5s.  in  duty  up  to  £S00,  then  proceeds  at 
the  rate  of  £50  in  amount  and  10^.  in  duty  each  step  till  it 
reaches  £500,  and  thencefor wards  adds  £1  duty  for  every 
£100,  or  any  fractional  part  of  jf  100. 

We  cannot  comprehend  why,  imder  this  head  of  Convey- 
ances, that  clause  is  still  preserved  which  declares  that  when 
lands  are  so  conveyed  byfeoffinent  or  bargain  and  sale  en- 
rolled, as  to  avoid  the  appendage  of  a  lease  for  a  year,  yet  shall 
the  feoffment  or  bargain  be  liable^ to  the  additional  duty  which 
would  have  attached  to  the.  l^ase  for  a  year  if  any  such  had 
been  used.  We  cannot  see  why  such  particular  favour  should 
be  shown  to  this  acute  contrivance  of  a  lease  for  a  year.  It 
may  be  thought  to  be  a  favourite  with  lawyers,  because  it  gives 
them  the  additional  charge  for  its  preparation,  mid  it  certainly 
must  be  a  choice  favourite  with  the  government,  inasmuch  as 
they,  in  effect,  tell  every  client,  that  if  he  has  not  a  lease  for  a 
year  he  ought  to  have  one,  and  that  whether  he  has  one  or  not 
he  shall  be  made  topay  for  one ;  it  has  been  proposed  by  Lord 
Lyndhurst,  to  abolish  the  use  of  this  auxiliary  or  rather  pre- 
paratory instrument,  but  if  the  intention  merely  be  to  abolish 
the  attorney's  profit  on  preparing  the  lease  for  a  year,  and  to 
tack  the  main  charge  of  it,  i.  e.  the  government  stamp,  on  to 
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the  release^  then  will  it  be  as  complete  a  piece  of  thimUe- 
riggery  as  can  possibly  be  practised. 

On  the  Clerical  stamps  we  must  be  allowed  to  say  a  few 
words^  as  they  appear  still  to  be  peculiarly  inconsistent. 
There  is  a  collation  by  an  archbishop  or  bishop  to  any  eccle- 
siastical benefice  liable  to  a  stamp  on  the  average  of  £6  per 
cent,  on  the  yearly  value — a  collation,  institution,  admission, 
or  entry,  by  any  presbytery,  or  other  competent  authority,  to 
any  ecclesiastical  benefice  or  living  in  Scotland,  liable  in 
every  instance,  whether  the  annual  value  be  great  of  small, 
to  a  fixed  stamp  of  £2 — a  donation  by  his  majesty  or  by 
any  other  patron  of  any  ecclesiastical  benefice,  dignity  or 
promotion,  subject  to  the  same  stamp  as  the  collation  first 
above-mentioned— grant  of  a  conge  d'elire  to  any  dean  or 
chapter  for  the  election  of  an  archbishop  or  bishop  in 
England,  always  the  same  stamp  of  £30 — grant  under  the 
great  seal  of  Ireland  of  the  honour  or  dignity  of  an  arch- 
bishop invariably  £160  —  of  a  bishop  invariably  £100. 
Institution  granted  by  any  archbishop,  bishop,  chancellor  or 
other  ordinary,  or  by  any  ecclesiastical  court  in  and  to  any 
ecclesiastical  benefice,  dignity,  or  promotion,  where  the  same 
shall  proceed  on  presentation,  is  ever  liable  to  the  uniform 
duty  of  £2,  and  where  it  shall  proceed  upon  the  petition  of 
the  patron  to  be  himself  admitted  and  instituted,  it  becomes 
liable  to  a  stamp  in  the  average  of  £7  per  cent,  on  the  annual 
value — nomination  by  his  majesty  or  by  any  other  patron 
to  any  perpetual  curacy  in  England,  an  uniform  duty  of 
£1:  10s--presentation  by  his  majesty,  or  by  any  other 
patron,  to  any  ecclesiastical  benefice,  dignity  or  promotion, 
liable  to  a  stamp  in  the  average  of  £6  per  cent,  on  the  yearly 
value.  It  appears  to  our  humble  judgment  that  every  instru- 
ment being  (in  the  words  of  the  above  example  with  reference 
to  Scotland)  in  effect  either  "  collation,  institution,  admission 
or  entry"  by  king,  bishop,  patron  "  or  other  competent 
authority''  to  any  ecclesiastical  or  living,  sacerdotal  or  epis- 
copal, in  England,  Ireland,  or  Scotland,  ought  to  be  made 
liable  to  the  same  rate  of  duty  in  proportion  to  the  yearly 
value,  which  can  now  be  readily  ascertained ;  this  ad  valorem 
stamp  stiould  be  affixed  upon  the  principal  instrument  on 
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each  preferment,  and  every  other  subsidiary  document  be 
marked  with  only  a  nominal  stamp. 

Under  the  head  of  Grant  or  appointment  by  his  majesty 
to  any  office  or  employment  which  is  made  liable  to  a  stamp 
of  £6  per  cent,  on  the  annual  value,  there  is  added  a  new 
exemption,  or  rather  mitigation  of  this  duty,  the  propriety 
of  which  may  be  rather  questionable;  it  amounts  to  this: 
that  in  case  a  gentleman  shall  be  promoted  from  one  office  to 
another  of  greater  value,  he  shall  not  pay  the  full  duty  on 
the  annual  value  of  the  latter^  but  shall  be  allowed  in  deduc- 
tion therefVom  the  duty  he  had  previously  paid  on  the  annual 
value  of  his  first  office.  The  justice  of  this  is  doubtful,  and 
if  just  in  this  instance,  the  clergy  must  be  entitled  to  the 
same  consideration  on  removing  from  one  benefice  to  another 
more  wealthy. 

Upon  Lbasb9  the  stamp  is  in  our  humble  judgments  set 
too  lowt  2s.  6rf.  up  to  £2B  yearly  rent,  beyond  that  and  up 
to  £50  it  is  5s.,  then  7s.  6rf.  up  to  £76,  then  10^.  up  to 
£100,  and  then  6s.  more  for  every  additional  £60  of  yearly 
rent,  or  fractional  part  thereof.  This  may  be  very  appro- 
priate in  leases  for  7,  14,  or  even  21  years,  but  is  not,  when 
compared  with  other  parts  of  the  stamp  act,  a  sufficient  duty 
on  an  instrument  which  confers  an  interest  in  property  of  so 
large  an  annual  value  for  99,  600  or  1000  years.  The  defect 
is,  that  the  calculation  is  founded  on  the  yearly  rent  only, 
without  any  reference  to  the  term  of  the  lease.  The  two 
combine  to  give  value  to  the  instrument,  and  consequently 
matter  for  its  taxation.  In  some  parts  of  the  kingdom  long 
leases  are  unknown,  and  people  will  not  take  them  on  any 
consideration ;  in  other  districts  a  great  portion  of  the  towns 
will  be  held  under  them,  and  it  is  there  thought  more  eligible 
to  take  on  long  lease  than  to  buy.  The  lease  for  a  long  term 
then  becomes  an  important  instrument,  the  foundation  or 
root  of  a  title  which  is  to  last  for  one  or  more  centuries,  and 
deserves  from  its  importance  to  be  more  highly  valued  and 
consequently  more  highly  taxed.  Might  not  a  similar  divi^ 
sion  be  made  in  leases  as  in  bills  of  exchange,  and  the  former 
be  stamped  according  to  the  period  they  have  to  run.  In 
bills  the  same  scale  of  value  is  thrice  repeated  with  a  dif- 
ferent scale  of  duty  according  to  their  length, — 7, 60,  or  more 
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than  60  days,—  and  the  same  repetition  might  be  applied  to 
leases  according  to  their  length,  say  21  years  or  a  life  or  lives 
in  being,  100  years,  and  upwards  of  100  years. 

It  is  provided  that  no  ad  valorem  duty  shall  be  chargeable 
in  respect  of  any  penal  rent  reserved  in  any  lease,  which 
settles,  in  accordance  with  the  better  construction  of  the 
present  law,  a  point  which  might  occasion  dispute  in  the 
absence  of  such  decisive  explanation. 

On  Probates  the  duty  is  185.  on  value  fi'om  £50  to  £100, 
and  at  the  general  rate  of  £2  per  cent,  afterwards,  and  on 
administrations  it  is  15s.  on  value  from  £60  to  £100,  and  at 
the  general  rate  of  £S  per  cent,  afterwards  in  both  cases, 
*'  after  deducting  therefrom  such  a  sum  for  debts  due  and 
owing  from  the  deceased  at  the  time  of  his  death,  and  pay- 
able by  law  out  of  his  persona]  estate,  as  shall  bear  the  same 
proportion  to  the  whole  of  the  debts  as  the  estate  within  the 
jurisdiction  of  such  court  shall  beaf  to  the  whole  of  the  estate 
of  the  deceased  wheresoever  situated." 

We  are  particularly  glad  to  observe  this  alteration  of  the 
absurd  custom  which  has  hitherto  prevailed  of  paying  the 
probate  duty  on  the  whole  amount  expected  to  be  received, 
without  any  deduction  for  debts,  and  then  afterwards  re* 
claiming  the  duty  in  proportion  to  the  debts  discharged. 
Mr.  Rice  observed,  that  "  individuals  rather  than  go  through 
the  necessary  forms  and  technicalities  (he  might  have  added 
the  necessary  expense)  requisite  to  obtain  back  the  duty 
desisted  from  making  their  claim."  The  fact  is,  that  so 
many  obstacles  are  thrown  in  the  way  of  this  unpleasant 
process  of  paying  back  again,  it  is  made  both  so  expensive 
and  so  inconvenient,  that  if  it  be  not  a  considerable  amount 
it  is  not  worth  reclaiming — indeed  it  would  not  pay  to  re* 
claim  it. 

We  may  venture  to  suggest  that  it  would  be  an  improve- 
ment if  the  Memorial  stamp  were  reduced  from  10^.  to  6*. 
upon  the  principle  of  encouraging  the  system  of  registration, 
and  to  induce  other  counties  besides  those  of  York  and  Mid- 
dlesex, to  avail  themselves  of  its  security,  by  diminishing  its 
expense.  This  would  be  yet  farther  accomplished,  if  deeds 
were  permitted  to  be  registered  on  the  affidavit  of  one  of  the 
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attesting  witnesses,  instead  of  requiring  as  at  present  his  per- 
sonal attendance  at  the  Register  Office. 

As  the  MoHTGAGE  stamp  is  perhaps  the  most  unjust  in  the 
present  list  of  duties,  the  improvement  under  this  head  is 
the  most  thorough  and  remarkable.  On  a  loan  not  exceed- 
ing £60  it  will  beds.;  exceeding  £60  and  not  exceeding 
£100,  lOs.;  and  when  it  exceeds  £100,  then  an  additional  lOs. 
for  every  £100  or  fractional  part  thereof.  We  beg  our 
readers  to  compare  this  with  the  calculation  of  the  present 
mortage  stamps,  with  which  we  have  presented  them  above. 
The  new  mortgage  will  be  foimd  to  be  less  than  the  present 
duty  until  you  reach  the  amount  of  o£2000,  and  beyond  that 
sum  the  two  rates  of  duty  advance  in  the  following  manner. 

Old  Stamp.  New  Stamp. 

£2000 £6 £10 

5000    9 25 

10,000 12 50 

15,000  .• 15 75 

20,000  and  upwards.  20  without  increase.  100  {  *°tifotfSooo^ 

It  may  perhaps  be  objected  that  these  stamps  on  mortgages 
for  a  few  thousand  pounds  appear  dreadfully  high,  and  we  can 
have  no  objection  to  the  parties  who  so  consider  them  making 
such  a  statement  of  the  grievance  in  the  next  session  as  to  in- 
duce parliament  to  mitigate  the  charge,  provided  only  that 
they  mitigate  the  stamp  on  small  mortgages  in  the  same  propor- 
tion. Let  the  rich  man  complain  as  energetically  as  possible, 
and  let  his  complaints  receive  the  consideration  they  deserve, 
because  the  wedge  of  equal  proportion  being  now  firmly  driven 
into  the  bill,  the  rich  cannot  obtain  relief  without  extending  it 
to  the  middle  and  poorer  classes.  And  those  extensive  pro- 
prietors who  may  be  disposed  to  grumble  at  this  increased  but 
duly  proportioned  taxation,  should  recollect  that  even  a  heavier 
burden  has  for  years  back  been  borne  by  others  less  able  to 
support  it, 

A  new  and  practically  convenient  addition  is  made  to  the 
clause,  which  provided  that  sums  paid  for  the  insurance  of  any 
property  comprised  in  the  mortgage  against  fire,  or  for  the  in- 
surance of  any  life,  should  not  be  considered  as  part  of  the 
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mortgage  money  in  calculating  the  stampi  and  now  payments  of 
any  fine  or  rent  in  order  to  obtain  the  renewal  of  any  leaie  or  of 
any  sum  for  keeping  on  foot  only  such  mortgage^  or  for  re- 
imbursing any  trustee  or  mortgagee  any  costs  or  expenses 
incident  to  the  execution  of  any  trust  or  power,  and  the  interest 
on  all  such  payments,  will  be  excluded  from  the  calculation. 

That  ofb-mooted  point  respecting  the  proper  stamp  on  a 
transfer  of  a  mortgage,  with  a  further  advance^  is  now  to  be 
set  at  rest,  in  accordance  with  the  opinion  of  the  Court  of  King's 
Bench  in  Doe  d.  Williams  v.  Edwards.  We  here  copy  Uus 
clause  of  the  Schedule  in  order  that  the  ingenuity  of  our 
readers  may  be  exercised,  before  the  act  passes,  in  discovering 
whether  it  be  capable  of  more  than  one  construction  t-^ 

Any  transfer  or  assignment^  disposition  or 
assignation  of  any  mortgage^  wadset,  or 
bond^  or  of  any  other  security  as  afore- 
said^ or  of  the  benefit  thereof,  btid  of  th6 
the  money  or  stock  thereby  secared, 
,  If  no  further  sum  of  mon^y  or  stock  be  ^dded 
to  the  principfd  money  or  stock  already 
secured,  then, 

Where  the  amount  of  the  principal  money,  %  The  same  duty  as  on  a 
or  the  Talue  of  the  stock,  secured  by  such  f  mortgage,  wadset,  or 
mortgage,  wadset  or  bond  shall  not  ex-  C  bond,  for  such  princi- 
ceed  300/.  '  .  .        •  .        •  •        •  .       J    pal  money  or  stock. 

And  where  the  same  shall  exceed  300/.     »  •      1/.  15«.  Od. 

^  The  same  duty  as  on  a 

And  if  any  further  sum  of  money  or  stock  f  mortgage,  wadset,  or 
be  added  to  the  principal  money  or  stock  >    bond,  for  such  farther 

already  secured        1    sum  of  money  or  stock 

-^    only* 

It  is  proposed,  we  observe^  to  continue  the  duty  on  fire»as* 
surances  at  their  present  amount.  When  it  is  considered  that 
•the  yearly  duty  is  frequently  double  the  yearly  premium  paid  to 
the  Company  for  insurance,  and  generally  exceeds  the  amount 
of  the  premium,  we  trust  that  the  Chancellor  of  the  Exche- 
quer will  consent  to  bring  this  duty  within  more  reasonable 
limits.  Its  present  amount  is  so  exorbitantly  disproportionate 
that  we  might  almost  conjecture  that  government  considered 
the  insurance  of  buildings  and  property  firom  loss  by  fire  to  bfe 
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a  very  prejudicial  practice,  which  ought  to  be  discouraged  by  a 
high  penalty. 

On  each  PBoeRSssiVB  skin  of  all  instruments  where  the  ad 
valorem  stamp  has  not  exceeded  £1,  the  progressive  to  be  of 
the  same  amount  as  the  ad  valorem  duty,  and  in  all  other  cases 
the  (NXigressive  duty  to  be  £1:  ^.  6€it.  each  skin.  The  principle 
of  this  new  stamp  bill  is  to  proportion  the  tax  to  the  value, 
and  if  this  principle  were  strictly  applied  to  the  instance  of 
{Nxigressives  they  would  pay  no  duty  whatever,  the  appropriate 
aad  entire  charge  having  been  made  on  the  first  skin.  Indeed, 
if  it  were  applied  to  the  utmost  practicable  extent,  the  wealthy 
would  still  pay  less  than  their  iHX>per  proportion  of  die  whole 
amount  of  stamp  duties,  for  numerous  indeed  are  the  instruments 
not  contiuning  any  reference  to  money  or  value,  upon  which 
there  is  and  cannot  without  inconvenience  he  any  other  than  an 
uniform  stamp  unvaried  by  the  value,  in  reality  affected  but  not 
expressed. — To  quote  only  the  instances  occurring  under  the  first 
leUer  of  the  alphabet,  there  are  admissions  of  every  descrip- 
tion— legali  medical,  corporate,  &c.  &c.,  advertisements,  affida- 
vits, agreemaits,  releases  of  annuity,  appointments,  aiticles  of 
cl^kship,  assignments  and  awards,  independent  of  other 
charges  connected  therewith,  which  are  the  same  to  one  party 
as  another,  and  therefore  is  there  the  greater  reason  for  main* 
taining  the  principle  of  proportion  whenever  it  can  be  conve- 
niently approached.  We  feel  assured,  moreover,  from  a  toler- 
ably carefiil  examination  of  the  whole  schedule  of  proposed,  in 
juxtaposition  with  the  present,  staolp  duties,  that  the  former 
will  yield  at  least  as  ample  a  revenue  as  the  latter;  we  believe 
it  will  be  more  soj  and  ihai  the  gain  on  large  amounts  will  ex- 
ceed the  loss  on  transactions  of  smaller  value.  If  this  be  an 
accurate  or  any  thing  like  an  accurate  calculation  of  the  result, 
these  progressive  stamps  ought  to  be  brought  into  accordance 
with  the  principle  of  die  bill.  It  does  unfortunately  happen 
diat  a  prc^erty  of  small  value  will  often  have  wound  around  it 
and  bound  up  with  it  circumstances  of  as  much  intricacy,  re- 
quirmg  as  accurate  explanation,  and  occupying  therewith  as 
great  a  quantity  of  sheep-skin,  as  a  property  of  bulk  better 
calculated  to  bear  the  necessary  load  of  words*  Yet  are  they 
all  .compelled  to  pay  the  same  amount  of  tax  for  the  additional 
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length  of  deed.  One,  two,  or  three  progressives  of  £1 :  Zs.  6rf. 
each  are  comparatively  of  little  consequence  in  a  purchase  or  a 
mortgage  of  some  thousands,  but  are  a  grievously  unfair  addi- 
tion to  the  other  expenses  on  a  similar  transaction  for  a  few 
hundreds.  The  consequence  is,  that  in  order  to  avoid  the 
extra  stamp  duty,  deeds  relating  to  property  of  small  value  are 
often  improperly  shortened  at  the  manifest  risk  of  the  owner. 
Perceiving  no  other  reason  for  stamping  these  progressives  at 
all,  except  in  order  that  the  different  skins  of  each  deed  may 
be  authenticated  and  protected  from  forgery  or  interpolation  by 
a  government  mark  or  stamp,  we  would  suggest  that  the  stamp 
on  progressives  should  be  affixed  with  this  view  only,  and  that 
it  should  be  l^*  or  thereabouts  on  each  skin. 

We  have  only  further  to  remark  on  this  new  schedule  of 
stamps,  that  though  its  different  scales  are  much  more  systema* 
tic  and  in  accordance  with  each  other,  though  we  do  not  find 
such  diversities  in  the  length  of  each  step  through  the  hun- 
dreds and  thousand  as  the  present  scales  exhibit,  though  it  is 
no  longer  written  in  one  instance  amounting  to  £100,  and  not 
amounting  to  £200,  and  in  another  instance  exceeding  £100, 
and  not  exceeding  £200,  yet  the  scales  are  not  made  uniformly 
regular  in  their  gradations  of  advance ;  the  conveyance,  for  ex- 
ample, rising  by  £25  at  a  time  up  to  «£600,  and  the  mort- 
gage taking  only  two  leaps  up  to  «£100,  and  thenceforward 
being  rated  at  so  much  per  c£100.  It  would  be  much  more 
convenient  to  practitioners  if  the  same  scale  were  uniformly 
employed  in  fixing  the  stamp  to  every  instrument. 

In  the  Bill  the  chief  novelties  are  that  a  deed  executed  and 
not  duly  stamped  may  be  stamped  on  payment  of  the  defi- 
ciency in  stamp,  and  a  penalty  of  e£10,  if  the  deficiency  does 
not  exceed  £10,  but  on  payment  of  double  the  deficiency  if  it 
exceed  £10,  such  pa}rment  to  be  denoted  by  a  peculiar  stamp; 
and  any  such  executed  deed  which  may  be  proved  to  the  satis- 
faction of  the  Commissioners  of  Stamps  to  have  been  not  duly 
stamped,  through  accident,  inadvertency,  urgent  necessity,  or 
unavoidable  circumstances,  without  fraudulent  design,  may  if 
brought  to  the  Stamp  Office  within  twelve  months  after  execu- 
tion be  duly  stamped,  and  the  commissioners  may,  if  they  think 
fit,  remit  the  whole  or  any  part  of  the  penalty.      Deeds  exe* 
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cuted  by  partis  abroad  only  may.,  with  the  permission  of  the 
Commissioners  of  Stamps^  be  stamped  within  two  months  after 
being  received  within  the  United  Kingdom. 

By  a  clause  added  in  the  Committee  it  is  provided^  that  on 
trials  in  the  sup^ior  Courts^  and  at  the  Assizes^  a  deed  exe- 
cuted^  but  not  duly  stamped^  may  be  produced  in  evidence^ 
after  paying  into  the  hands  of  an  officer^  to  be  appointed  for 
that  purpose,  the  stamp  duty  chargeable  on  such  deed  and 
double  the  penalty,  for  which  money  the  officer  shall  give  a 
certificate  on  such  deed,  stating  the  name  of  the  cause,  the 
amount  of  duty  and  of  penalty,  and  the  time  and  place  of  re- 
ceipt. The  judges  of  the  superior  Courts  are  fi-om  time  to 
time  to  appoint  in  their  respective  Courts,  and  the  judges  of 
assize  in  like  manner  to  appoint  on  their  respective  circuits,  a 
proper  ofEpcer  for  the  above  purpose,  whose  duty  it  will  be 
to  inspect  every  deed  or  writing  offered  in  evidence  to  ascer- 
tain whether  it  be  duly  stamped.  He  is  to  account  to  the  Com- 
missioners of  Stamps  for  all  monies  he  may  receive,  and  to  for- 
ward to  them  copies  of  the  certificates  he  has  given,  and  then 
on  the  party  producing  the  deed,  with  the  original  certificate 
upon  it,  at  the  Stamp  Office,  it  may  be  duly  stamped. 

The  Commissioners  of  Stamps  may  in  writing  authorize  any 
public  company  to  make  transfers  of  their  shares  in  a  book, 
without  being  stamped,  the  officer  of  the  company  quarterly 
producing  the  book  containing  such  transfers  to  be  duly 
stamped* 

There  is  a  useful  practical  enactment,  that  any  person  who 
shall  have  paid  a  debt,  or  any  part  of  a  debt,  may  provide  a 
proper  receipt  stamp,  and  at  the  time  of  such  payment,  or 
within  three  months  afterwards,  demand  of  the  person  entitled 
to  such  money,  or  of  any  agent  or  person  to  whom  it  shall 
have  been  paid,  a  receipt  for  the  same,  and  every  such  person 
refusing  to  give  a  receipt  is  subjected  to  a  penalty  of  £10. 

The  Commissioners  may  also  in  writing  authorize  any  public 
office,  corporation,  company,  or  court  of  law  or  equity,  to  take 
unstamped  receipts  in  a  book,  the  person  having  the  custody  of 
the  book  containing  such  receipts  producing  it  quarterly  to  be 
duly  stamped. 

In  order  to  carry  into  efiect  the  new  law  respecting  probate 
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and  administration  duty,  it  is  directed  that  no  ecclesiastical 
Court  shall  grant  probate  or  lettersof  administration  without  first 
receiving  an  inventory  upon  oath  of  all  the  persond  estate  and 
effects  of  the  deceasedi  according  to  a  form  given  in  a  Schedule, 
distinguishing  what  shall  be  situated  within  the  jurisdiction  of 
the  Court  granting  the  probate  or  adminis^ation  and  what  else- 
where«  and  containing  also  the  (aggregate)  amount  of  the  debts 
of  the  deceased^  payable  by  law  out  of  his  personal  estate. 

Having  expressed  our  sentiments  respecting  this  bill  in 
somewhat  minute  details»  our  opinion  of  its  genial  character 
has  perhaps  been  sufficiently  conveyed.  It  is  a  great  finandal 
diough  not  a  stirring  political  question,  and  without  therefore 
any  political  bias,  we  may  be  allowed  to  add  that  it  is  gratifying 
in  these  times  of  political  impulse  and  external  pressure,  to  see 
a  statesman  step  beyond  the  range  ofagUated  topics,  grasp  an 
extensive  and  unattractive  subject  like  the  present,  examine  it 
thoroughly,  adopt  a  just  principle  in  its  amendment  ^PP^y  ^bat 
principle  unflinchingly,  and  thus  propound  an  inq)ortAnt  mea^ 
sure  of  amelioration  to  parliament  before  the  people  have  com- 
bined to  demand  it. 

It  is  a  measure  vitally  affecting  the  interests  of  the  profes- 
sion, and  therefore  demands  their  most  rigid  scrutiny ;  it  is  also 
of  vast  importance  to  the  community  at  large  who  may  su&r 
undue  pressure  or  obtain  adequate  relief  according  to  its  awk- 
ward or  its  fit  adaptation,  and  their  attention  therefore  ought 
to  be  directed  to  its  examination.  Having  expressed  our  ge- 
neral opinion  of  its  merits,  and  pointed  out  and  recommended 
for  further  consideration  those  parts  wherein  we  conceive  it  is 
still  capable  of  amendment,  we  trust  it  may  pass  through  par- 
liament uninjured  in  its-  main  features,-  and  with  as  few  minor 
defects  adhering  to  it  as  possible. 

G. 
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(^continued,) 

In  our  last  discourse  we  endeavoured  to  show  the  nature  and 
definition  of  the  obligation  to  pay  freight— the  modes  in 
which  it  is  usually  reserved— when  and  how  it  is  earned, 
either  wholly  or  in  part— and  by  whom  and  to  whom  it  is 
payable;  leaving  only  to  be  considered  in  the  last  place  the 
means  by  which  the  payment  may  be  enforced. 

Of  these  the  most  direct  and  eflfectual  is  the  right  of  lien— 
a  right  which  springs  immediately  out  of  the  contract  itself, 
tiie  master,  as  we  have  seen,  not  being  bound,  unless  other- 
wise agreed,  to  deliver  the  goods  carried  without  payment 
of  the  fteight;  and  so  highly  is  this  privilege  of  the  owner 
regarded  by  the  law,  that  it  is  deemed  to  confer  upon  him  a 
special  property  in  the  goods  to  which  it  attaches,  enabling 
him  to  maintain  an  action  of  trover  even  against  the  absolute 
owner  of  them,  who  may  wrongfully  dispossess  him. 

TTie  principles  of  lien  generally  are  these:  1.  It  is  a  right 
derived  from  the  performance  of  some  personal  service;  it 
attaches  to  the  specific  thing  upon  or  in  respect  of  which  the 
service  has  been  performed;  and  the  thing  itself  is  held  as  a 
pledge  for  the  payment  of  the  stipulated  remuneration.* 
2.  It  implies  therefore  possession,  actual  or  constructive,  of 
the  thing  retained,  and  is  lost  when  the  possession  is  volun- 
tarily parted  with.  3.  It  may  be  limited  or  altogether  waived 
by  special  agreement.  4.  It  is  personal  and  intransferable. 
Applying  then  these  principles  to  the  particular  case  of  lietx 
for  freight,  we  obtain  without  difficulty  the  following  results. 

1.  As  the  service  performed  by  the  ship-owner  extends 
'generally  to  all  the  cargo  conveyed,  it  follows  that  the  lien 
also  attaches  to  the  whole  and  every  part  of  the  cargo ;  and 
not  only  therefore  to  goods  laden  on  account  of  the  charterer 
himself,  but  to  goods  of  third  parties,  tho\igh  shipped  under 

^  It  is  evident  that  thif  definition  does  not  include  what  is  called  a  general  lien, 
or  a  lien  for  a  general  balance,  which  in  truth  is  not  a  common  law  right,  and  is 
supported  only  by  proof  of  such  a  general  usage  of  the  particular  trade  in  which  it 
is  claimed,  that  the  parties  must  be  considered  as  having  contracted  with  the  know- 
ledge of,  and  subject  tO|  the  usage. 
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an  agreement  with  the  charterer  or  the  master  acting  for  him 
and  for  his  benefit  alone.  Again^  as  it  is  ai  pledge  for  the 
payment  of  the  stipulated  remuneration^  it  follows  that  such 
goods  as  are  laden  under  the  charter  party  by  or  on  account 
of  the  charterer  himself^  are  liable  to  the  full  extent  of  the 
freight  earned  and  due  upon  the  charter  party.  Where  tlie 
reservation  is  of  a  gross  sum  or  of  a  time  freight^  they  are 
charged  with  the  payment  of  the  whole,  but  wb«re  the 
freight  is  estimated  by  the  ton,  bale,  cask  or  the  like,  they 
are  chargeable  only  for  the  freight  of  what  has  been  actually 
brought,  and  not  for  that  which  might  and  would  have  been 
earned,  had  the  vessel  been  laden  according  to  the  contract.^ 
.  When  the  bill  of  lading  stipulates  for  a  specific  rate  of  freight 
inconsistent  with  the  charter-party,  and  without  reference  to 
it,  it  is  clear  that,  as  regards  all  persons  dealing  bonft  fide  in 
ignorance  of  the  charter-party,  this  act  of  the  master  is 
binding  upon  the  owner,  and  the  goods  are  liable  only  to  the 
extent  of  the  freight  so  specified;^  but  it  is  equally  clear 
that,  as  regards  the  charterer  himself  or  others  acting  in  col- 
lusion with  the  master,  no  inconsistent  stipulation  m  the  bill 
of  lading  can  lessen  or  afiect  the  right  of  the  owner  under 
.  the  charter-party.^ 

The  goods  of  third  parties  shipped  by  agreement  with  the 
clfiEirterer  are  in  no  case  liable  beyond  the  amount  stipulated 
in  the  respective  bills  of  lading,  fiir  the  master  having  thereby 
undertaken  to  deliver  them  on  payment  of  a  specified  freight, 
it  would  be  unreascmable  and  contradictory  that  tfaey  should 
be  made  subject  to  the  payment  of  a  higher  charge^  Neither 
can  knowledge  of  the  existence  of  a  charter-party  juirtly 
affect  these  parties,  because  thi^r  agceement  is  with  the  char" 
terer,  whose  right  to  enter  into  such  agreements  is  an  undis- 
puted consequence  of  his  own  contract  with  the  owner. 
Practically,  therefore,  the  effect  is  this:  the  unpaid  ship- 
owner may  put  himself  in  the  place  of  the  charterer  to  receive 
the  freights  due  to  the  latter  from  the  several  shippers,  and 

*  Usualiyi  as  has  been  said,  called  dead  freight  \  see  Phillips  v.  Rodie,  15  East, 
647  \  Birley  v.  Gladstone,  3  M.  &  S.  205. 

>  Mitchell  V.  Scaife,  4  Caropb.  298. 
.    '  Faith  V.  East  India  Company,  4  AT.  &  S.  630. 
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has  alien  upon  the  freights  so  received  for  the  satisfaction 
of  his  own  claim.^ 

The  ordinary  stipulation  is,  that  payment  shall  be  made 
"  in  cash  or  by  approved  bills :"  what  amounts  to  payment 
in  the  terms  of  this  stipulation  is  not  a  question  properly 
belonging  to  this  place,  but  it  may  be  useful  to  state  gene- 
rally, tkit  bills  taJken  without  objection,  or  though  at  first 
objected  to  afterwards  negotiated,  will  so  far  satisfy  them  as 
to  discharge  the  lien,  though  in  the  result  they  may  be  found 
worthless  or  inadequate.^  But  when  the  party's  own  accept- 
ances have  been  taken  generally^  or  even  bills  of  third  parties 
under  circumstances  not  amounting  to  an  adoption  of  them 
in  payment,  and  are  dishonoured  before  possession  of  the 
goods  or  of  some  part  of  them  has  been  relinquished,  the 
lien  immediately  thereupon  revives  as  to  all  that  remains  un- 
delivered.^ 

2.  Possession  being  essential,  wh&re  the  vessel  itself  has 
been  let  out,  and  the  entire  control  transferred  to  the  char- 
terer, the  owner  can  of  course  have  no  lien  for  the  freight, 
unless  reserved  in  express  terms  by  the  charter-party.*  So 
likewise  when  the  delivery  is  coinp&te,  with  the  possession 
ceases  also  the  lien.  But  delivery  into  the  dock  warehouse 
or  at  a  wharf  generally  is  not  of  itself  a  determination  of  the 
right,  the  ordinary  practice  indeed  being  to  land  the  goods 
for  4he  inspection  of  the  consignee,  but  in  the  name  of  the 
mastar  and  subject  to  the  claim  for  freight.  It  is  almost 
unnecessary  to  add  that  the  right  is  not  directly  taken  away 
by.  a  wroi^ul  dispossession,  although  as  the  owner  may 
reclaim  the  goods  from  the  hands  of  a  mere  wrongdoer  with- 
out tender  of  the  freight,  the  lien  may  be  in  this  way  in. 
cidentally  lost.^ 

3.  By  the  conditions  of  the  charter-party,  the  freight  may 
be  made  payable  in  various  modes  and  at  various  periods ; 
thns  the  stipulation  may  be  either  that  the  whole,  or  that  the 
residue  shall  be  paid  on  delivery,  or  times  of  payment  may 

I  Paul  V.  Birch,  2  Atk.  621 ;  and  aee  Cbrittie  v.  Lewis,  2  B.  &  B.  410;  and 
Faith  V.  East  India  Company,  4  BI.  &  S.  eOO. 

s  Horncastle  v.  Farien,  3  B.  &  Aid.  497. 

*  Marsh  v.  Pedder,  4  Campb.  257  ;  and  see  further  on  this  subject.  Strong  v. 
Hart,  6  B.  &  C.  160;  Smith  v.  Ferrand,  7  B.&  C.  19;  Robinson  v.  Read,  9  B. 
&  C.  449,  and  Palcy  Pr.  and  Ag.  3d  ed.  p.  250. 

«  Ante,  vol.  xv.  p.  90,  et  seq.  '  Wallej  v.  Montgomery,  3  East,  665. 
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be  fixed  without  reference  to  delivery  at  all.  By  provisions 
such  as  these,  the  common  law  privilege  is  superseded,  and 
the  right  of  retention  is  then  governed  by  the  terms  of  the  eon- 
tract.  Where,  for  example,  a  specific  time  has  been  fixed 
for  payment  either  before  or  after  delivery,  it  is  evident  that 
the  owner  has  not  intended  to  insist  on  payment  as  a  condi* 
tion  of  delivery,  but  has  been  content  to  trust  to  the  personal 
responsibility  of  the  party  to  be  charged.  Indeed  where  a 
day  is  expressly  appointed  after  delivery,  the  assertion  of  a 
right  to  retain  until  payment  would  be  manifestly  contradict 
tory  and  absurd/ 

4.  The  ship-owner,  or  the  master  who  represents  him,  can 
alone  exercise  the  right  of  lien.  The  assignee  of  the  freight 
cannot  enforce  itin  his  own  name,  and  even  where  the  ship 
itself  has  been  assigned  after  the  making  of  a  charter-party 
and  before  the  earning  of  freight,  the  lien,  as  well  as  the 
right  to  sue,  remains  in 'the  former  owner,  and  can  be  exer- 
cised in  his  name  only.^ 

It  has  been  already  stated  that  the  clause  in  the  charter* 
party  which  professes  to  bind  the  vessel  and  cargo  to  the 
performance  of  the  covenants  is  in  practice  altogether  inope- 
rative; and  the  only  remedy  therefore  which  remains  in 
defiiult  or  after  abandonment  of  the  lien,  i^  an  action  against 
the  party  chargeable,  founded,  as  the  case  may  be,  either 
upon  express  covenant  in  the  charter-party,  or  upon  the 
implied  undertaking  in  the  bill  of  lading.  Where  the  con- 
tract is  under  seal,  the  action  must  be  brought  by  the  party 
to  whom  the  covenant  is  made,  but  upon  an  instrument  not 
under  seal,  either  the  person  with  whom  the  contract  was 
made  or  the  party  beneficially  interested  may  sue,  so  that 
upon  the  bill  of  lading  the  action  may  always  be  maintained 
by  either  the  master  or  owner  indifferently.  In  other  re- 
spects there  is  nothing  to  distinguish  these  remedies  fifom 
suits  arising  out  of  the  breach  of  contracts  generally  |  and 
thus  having  completed  our  investigation  of  freight  and  its 
incidents,  we  proceed  to  the  other  and  minor  charges  which 
also  fall  upon  the  freighter. 

^  Luoas  V.  NockellB,  4  Bingh.  729. 

'  Morrison  v.  Parsons,  2  TaunL  407.  This,  however,  is  to  be  understood  strictly 
of  a  suit  at  law. 
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The  bill  of  lading,  it  will  be  remembered,  stipulates  for  the 
payment  not  only  of  freight,  bat  of  ^^  primage  and  ayerage 
accustomed."  The  first  of  these,  "  primage,"  denotes  a  smn 
payable  by  the  freighter  to  the  Master,  in  acknowledgment  of 
his  personal  services  iu  conveying  the  cargo  safe  to  its  desti-* 
nation.  That  this  payment  was  originally  a  gratuity  is  evi- 
dent from  the  name  by  which  it  was  once  familiarly  desig- 
nated as  "  the  master's  hat  money."  ^  By  degrees  it  grew 
into  a  customary  perquisite,  and  from  thence  easily  passed 
into  a  right;  and  for  the  last  century  at  least,  the  stipulation 
for  primage  has  been  part  of  the  standing  formula  of  the  bill 
of  ladings 

That  stipulation  creates  a  contract  between  the  master  and 
the  holder  of  the  bill  of  lading,  and  gives,  therefore,  to  the 
former  a  right  of  action  for  primage  in  his  own  name;  and 
although  it  cannot  be  doubted  that  by  secernent  with  the 
ship-owner  the  master  may  relinquish  bis  perquisite,  yet  when 
the  bill  of  lading  expressly  mentions  it  as  a  charge,  no  bar-* 
gain  made  between  the  freighter  and  owner  without  the  pri* 
vity  and  assent  of  the  master,  can  be  binding  upon  him  so  as 
to  abrogate  his  legal  right  to  the  payment.^ 

The  rate  of  primage  varies  in  different  trades  and  voyages, 
and  is  differently  estimated  according  to  the  nature  of  the 
cargo.  Sometimes  it  is  Id.  in  the  pound,  sometimes  Sd,  for 
each  pack  or  bale,  and  frequently  it  is  commuted  into  a  per 
centage  on  the  freight.  In  practice,  however,  the  usage  is  so 
well  known>  that  no  difficulty  arises  from  the  diversity. 

The  term  "  average/'  as  used  in  the  bill  of  lading,  signifies 
certain  petty  charges,  as  for  towage,  common  pilotage,  lights, 
beaconage,  &c.,  which  are  borne  in  common  by  the  owner  of 
the  ship  and  the  freighter,  in  certain  proportions  settled  by 
the  usage  of  the  port.  In  this  country,  the  customary  appoiv* 
tiomnent  of  the  charge  is  one-third  to  the  ship  and  two-tbirds 
to  the  cargo.  In  the  case  of  a  general  ship,  the  several  ship* 
pers  or  consignees  contribute  according  to  the  value  of  their 
oonsignments,  and  the  calculatic^  is  ordinarily  made  by 
taking  a  per  centage  on  the  freights.    By  the  terms  of  the 

>  In  the  Guidon  it  is  called'  **  la  contribution  des  chausses  ou  p6t  de  vin  da 
maitre,"  a  term  which  leads  to  the  same  conclusion. 
^  See  the  case  of  Best  v.  Saunders,  Dan.  dc  Lloyd's  Merc.  Cases,  183. 
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bill  of  lading,  both  primage  and  averagj^.are  made  pciyable.on 
deliveiy,  and  it  follows,  therefore,  that  for, the^^  as*  well  .as  for 
the  freight^,  there  is  a  lien  upon  the  cargo.     .,,, .  ^    .,...• 

But  besides  these  ordinary  pharges  there  is  anpjthe|v,,n9t 
unfrequently  of  considerable  magnitude,  to  whiph  th^.fr^ghter 
is  occasiona.lly  sulyect,  ^nd  which  lias,  b^n  ^  already  spoken 
of  under  the  name  of  *'  demijrrag^.".  D^n^urrfige  ^j.in  effect, 
a  sort  of  time-freight,  being  a  compensation  pj^yable  to,  the 
owner  for  the  detention  of  his  vessel  in  pprt,  bpypn4  ^Hc.spe* 
cified  or  customary  period  fo.r  loading  or  discharging^  Ojc;  both* 
The  right  may  either  be  .pri^ate^  by  ^xpr^s^  ^ontrac^t^  oi;  it 
may  spring,  without  a  contract^  ifroip  the  pr^ipary:  obli^Uoa 
which  lies  upon  the  freigjiter  ,to  jise,rea?,0[<^?ib|3vdi^p^c]^.,^^ 
the  effect  is  widely  different^ ,  jin .  thf  t;^o  f?;^^^? :  fT^^^^A^Ri 
express  contract  exists,  the.merchajit.ip  aijs,^^yp^Jj^  ?!^\y  Pj 
negligent  or  wilful ,  defey.;  ))^t  .yh^.a  j><}^itiife.^^ag^pi^njS 
has  been  entered  into,  it  must;b(B  p|;i;ic|ily  ftjlfill^^^,  W?/[^fP^,tP 
the  terms,  the  rigo^ir.  of  the  l^y  ^of  ^^]^n^,^,^^^^^ 
frequently  had  oc^^^ion  to  r^xi^^r\i,^f^dm^^m^j^^^^ 

non-performaQce,  eyceipt.  m  .Wl'^^^Wt.WP^P#1^^^9^f?P»?^?•. 
act  of  the  party  himsie^f.in.Wjlio^^  fftV9flr,rtJift jfp^^eff^e^  %s, 
been  made.  ..    ,..    .  .„  .     ..  .(,:.  ;. ..   ,.j..,.,,,  „, ,,,,,, 

In  advertJAg  to  .the  cl^ug^^  in  t^ie  qljart^tp^yiwjl^pbjf.a 
specific  numfeer.of  d^y^,  <^1^  .fM^yh4^y^/^^  •ffPWiftovJff'. 
assigned  for  tjie  disc^rg?.  wd.  tals;ing..in.,of.f^rgp;j  ^.  ^ij^^ 
added,  that  povision  Js  alsA  fr^qy^e^tfy.njpde  .fc^  a  ^i^ift^r . 
prolongittion  of  the  time  op  payj^j?/;  of^?i^^\^  s^ni^,fqf,pa^.: 
day  of  the  extended  period.  ;  ]^Qw,thi§,pp9vi§ipji)^  |;h^j}fi^.,^ 
construed  as  containing  byimplip^tiojpi,  a  po^i^t^^  ufjfier^ljflug,, 
on  the  part  of  the  fri^jg\itfix..li^  ^e,  x??fl?L§h^^^|ftj  nojf^ 
b^  d^teypd  beyond.th^  }ipii^,^sig»^^  fqr,  <i^4irjth^|dfl|ff|^,, 
tion,  andihfs  decj^r^fj,  th3>t  if;^t,^(p,  ^^M^iP<^iMM^$Jkmi* 
whatever  cause  not  attributable  to  the  owner  or  master,  com« 
pensation  shall  be.  made  fcf  the  breach  9f  ,t^i^  V/B^^m^if^*^ 
Again,  in  the  oa^e  of  e.general'ship,  a  o^eKaorandupsiior  AOtice 
is  frequently  tnsert^  m'thebill  of  lading  lb  ^e  cfff^ct'tiifttUhe 
goods  are  to  be  ckiared  within  a,  certain  nuhib^V'ojf  dd'^^|^  or  a 
specified  rate  of  demurrage  be  paid  for  .^c^,^^;  t^^QndV)iind 

^  BxsMl  y^H^^,  fkGm^  356.^  UJSnnU  ITJ^w.-nj  >jihf   . 


Merchant  Shipping.  343 

as  the  acceptance  of  the  goods  under  the  bill  of  lading  indi- 
cates an  assent  by  the  party  accepting  to  all  the  terms  of  it, 
here  also  an  express  undertaking  is  assumed  that  the  dis- 
charge shall  be  effected  within  the  time  prescribed.^  It  has 
accordingly,  with  a  steady  adherence  to  the  rule  concerning 
express  contracts,  been  decided,  that  for  delay  arising  from 
the  crowded  state  of  the  docks,^  from  detention  by  port  regu- 
lations or  custom-house  restraints,^  and  even  froih  an  unlaw^ 
ful  act  of  custom-house  officers  in  improperly  seizing  and 
detaining  the  cargo,*  the  merchant  must  answer  to  the  owner 
in  the  shape  of  demurrage.  Even  the  uncontrollable  accident 
of  a  frost  blocking  up  the  harbour  has  not  exempted  the 
freighter  from  the  charge,*  nor  has  the  consignee  of  goods 
on  board  a  general  ship  been  allowed  to  protect  himself  by  a 
plea  that  the  arrival  of  the  vessel  was  not  notified  to  him,^  or 
that  the  master  refused  to  deliver  without  an  indemnity ,7^  or 
that,  though  desirous  of  unloading,  he  was  prevented  from 
doing  so  by  the  position  of  his  goods  in  the  vessel,^  and  the 
delays  interposed  by  other  consignees  whose  goods  were 
iippermost,^  It  is  to  be  observed,  that  in  none  of  these  cases 
was  there  any  breach  of  duty  or  default  on  part  of  the  ship- 
owner or  master,  and  although  in  some  of  the  instances,  and 
more  especially  the  last,  where  the  consignee  was  ready  to 
take  out  the  goods  if  he  could  have  got  at  them,  there  may 
seem  at  the  first  glance  to  be  somethmg  of  hardship,  if  not 
injustice,*®  yet  reflection  will  perhaps  justify  the  decision. 
The  question,  it  must  be  remembered,  lies  between  the  two 
contracting  parties  alone:  one  is  bound  by  a  positive  engage- 
ment to  the  other  to  do  a  certain  act  within  a  prescribed 
period:  the  performance  is  hindered  by  circumstances  not 
within  the  control  of  either;  and  there  is  notliing  therefore 
unreasonable  in  holding  that  the  consequences  of  the  non- 

»  Jessbn  v.  Solly,  4  Taufit.  62,  •  Randall  v.  Lynch,  ante. 

»  Hill  V.  Idle,  4  Campb,  327.  *  Bessey  v.  Evans,  4  Campb.  131. 

^  Thompson  v.  Wagner,  Holt  on  Sh.  332;   Barrett  v.  Button,  4  Campb.  333. 
•  Harman  v.  Clarke,  4  Campb.  159;  Harman  v.  Mant,  4  Campb.  161. 
'  Jesson  V.  Solly,  ante.  ^  Harman  v.  Gandolphi,  Holt's  N.  P.  C.  35. 

»  Leer  v.  Yates,  3  Taunt.  887. 

^^  The  decision  of  Leer  v.  Yates,  was  much  complained  of  by  the  mercantile 
public,  who  construed  it  as  making  one  consignee  pay  for  tlie  delay  of  tlie  rest. 

VOL,  XTI.  B  B 
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performaiKje,  which  must  be  visited  on  one  or  the*  other, 
should  fall  on  him  who  has  engaged  himself  to  the  perform* 
lince:  hac  infoedera  venit,  and  so  long  as  no  fault  is  imputa^^ 
ble  to  the  other  party,  it  is  plainly  immaterial,  and  beside  the 
question,  whether  the  impediment  proceed  from  inevitable 
accident,  or  from  the  act,  whether  right  or  wrong,  of  a 
stranger  to  the  contract.  Even  were  the  equity  doubtful,  it  is 
perhaps  better  to  abide  by  a  fixed  intelligible  rule,  than  to  be 
drawn  aside  by  considerations  of  occasional  hardship,  against 
the  recurrence  of  which,  moreover,  eifectual  precaution  may  be 
taken  by  special  stipulations* 

From  the  rigour  of  this  rule  however  one  exceptioil  is 
made;  no  demurrage  is  payable  for  a  dday  occasioned  by 
the  hostile  detention  of  the  ship,  or  what  is  the  stune  in  effect, 
the  hostile  occupation  of  the  port;'  and  it  is  of  course  to  be 
understood  that  where  the  act  immediately  indoekig  the  delay 
is  one  which  it  was  the  owner's  duty  to  perfbtin^  the  fespon* 
sibility  cannot  in  that  case  be  made  to  fall  upon  the  mer- 
chant. For  example,  it  is  the  part  of  the  owaer  to  obtain 
the  necessary  clearances  for  sailing,  and  when  in  conse^ 
quence  of  the  accidental  burning  down  of  the  custom^Jiouse, 
the  departure  of  the  vessel  was  delayed  for  want  of  the  ne- 
cessary papers,  the  owner  was  not  permitted  to  ehargief  the 
freighter  with  demurrage  for  this  detention.^ 

In  each  of  the  instances  hitherto  given  the  number  of  teys 
within  which  the  loading  or  discharge  was  to  be  completed 
was  distinctly  specified:  but  it  sometimes,  though  less  fre- 
quently, happens  that  the  condition  is  stat^  in  tnoi^  geneml 
terms,  as  that  **  the  usual  and  customary  time  shall  be 
allowed  for  unloading  kc/'  which  stipulation  is  constm^ 
more  advantageously  for  the  freighter.  The  words  ''usual  and 
customary"  aredeemed  to  have  referenoe  to  the  usage  and -regu- 
lations of  the  port  at  which  the  act  is  to  be  done,  and  it  is 
enough  therefore  if  these  have  been  duly  c<>litplled  with. 
Thus,  in  a  port  where  it  is  customary  for  vessels  ib  disehaige 
in  dock  and  to  wait  for  their  turn  alongside  the  quay^  a 
delay,  arising  from  the  crowded  state  of  the  shipping,  and 
the  consequent  difficulty  of  procuring  a  birth  for  unload- 

'  t-iddiard  v.  Lopes,  10  East,  626.  »  Barrett  v.  DuttOD,  aui^. 
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ingy  ftunkbes  no  claim  for  demurrage  upon  a  contract  so 
^expressed.  Again,  where  the  known  practice  of  the  port  was 
that  cargoes  of  a  particular  description  should  be  landed  in 
bond,  it  was  held  that  the  merchant  was  not  chargeable  with 
dcsmurrage  fof  the  time  occupied  in  warehousing  goods  of 
that  description,  although  by  paying  the  duties  at  once  and 
taking  the  goods  on  the  wharf  he  tnight  hare  eflected  the  dis- 
charge in  a  much  leds  period  r^  the  obvious  principle  of  the 
decision  being  this,  that  the  contracting  parties  must  be  pre- 
sumed to  know  the  custom  of  the  port  and  trade,  and,  know- 
ing, to  have  had  regard  to  it  in  their  contract, 

Pn^cisely  the  same  rule  however  is  applied  where  the 
chfU^f-patty  or  bill  of  kding  'contains  no  mention  of  any 
time  to  be  allowed  for  discharging;  for  as  it  is  the  duty  of 
the  meivshant  to^  interpose  no  unnecessary  delay,  the  law 
implies  an  undertaking  6n  his  part  that  the  unloading  shdl  be 
^iempleted  within  "a  reasonable  time;"  and  as  the  term  "rea- 
sonable*'is  to  b^  understood  with  reference  to  the  circumstances 
and  moite  particularly  to  the  state  and  usage  of  the  port,  the 
effect  is  of  course  the  same  as  if  there  had  been  an  express 
engagement  ihnt  it  should  be  completed  within  "  the  usual 
^d  ^tidtomttiy  period."* 

Demiiitage  is  not  payable,  unless  expressly  so  agreed,  for 
the  time  during  which  a  fessel  mtty  be  waiting  for  convoy,^ 
tmtf  Wheil'^tipuUitlid  for  the  payment  ceases  as  soon  as  the 
cctovoy  is  reftdy  to  sail,  though  detained  still  longer  by  ad- 
irerse^iiids.*  Indded,  generally,  according  to  established 
Bstige,*  teoogph&A  and  confirmed  by  the  law,  demurrage  is  at 
an  end  as  soon  as  ihe  vessel  has  cleared  out,  and  is  ready  for 
departure.^ 

•  The  rate  of  demurrage  k  commonly  fixed  by  the  charter- 
party  at  a  certaiti  sum  per  day,  and  in  case  of  further  deten- 
tion beyond  the  permitted  days  of  demurrage,  the  rate  so 
ttp^etfted^vriUin  getieral  be  taken  as  the  measiire  of  damages.^ 
It  se&mk,  hdWeVer,  thit  if  the  owner  have  in  fact  sustained 

'    1  Kogiers  v«  Forioilerr  2  Campb.  483. 

'  Burmester  v.  Hodgson.  2  Campb.  488.         '  Connor  v.  Smythe,  5  Taunt  654- 
*  Lannoy  v.  VVerry,  2  Bro.  P.C.  60;  Ab.  on  Sh.  184. 
>  Jamieson  V.  Lawne,  6  Bro.  P.  C.  474;  Ab.  on  SU.  186. 
«  Moorson  v.  Bell,  *2  Campb.  616. 
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any  exlraordinairy'  ld««  from  thetlelay,  bfc  will- not  be  pre- 
cluded iVom  insifstifi^on'  a  higher  rate  ofcompeQi^atidn^  and  Km 
proof  that  the  freighted  was  cogniuant  df  the  special  cireum- 
irtances  will  probably  be  allowed  to  recover  itv  Whenno 
rate  has  beeh  specified^the  amount  of  daabages  mil  b^  de- 
termined by  reference  to  tiie  capacity  of  the' veeseljitlie  *ur- 
r«nt  refte  of  freight  and  other  circumstiai(?eft  ctti^Vke  'kind; 
and  the  evidence  of  merchants  conv<eniant  "with-  the  subject 
will  be  taken  as:  a  'guide.  There  id  no  lien^for  demmtage^ 
t^or,  unlefiis  the  bill  of  ladingcontainan  espress'idpulalion 
for  the  payment^  can  the  foafiter  sue  for  it  in  his^  owniname;^ 

Wb  hafie  now  completed  our  reviewi  of  like  obUgations 
arfoing  directly  out  of  the  contract  of  a^eightment  afitiiey 
affect  reciprocally  the  owner  and  thefrei^fer;'ibiftth^r0'6ttll 
remain  two'  subjects'  collaterally  sconnected » with-  the  ceml^aet^ 
of  too  great  practical  importance  4o  be  UgfaUy  passed  over; 
and  we  proceed  to  consider,  in  ooder^  tjae  twoiiincidental'atid 
extraordinary  charges  which  are  known'  nuderthe  names  of 
^•*  general  average"  and  "  salvage^"  •    .  •    ' ; :  .  i      / 1 ; .  ■ .     I « n  . 

The  etymotegy  of  the  w^owi  "average*^  has  beeai  a'4ubg<eet 
of  much  learned  tlnnigh  not  very  profitable!  divquisitiitiny  and 
where  all  is  confessedly  oqn^ecture,  it  may* perhaps i 'beper- 
mitted  us  also  to  haear d  a  speculation!*.  The  pnniaryi  import 
of  tb6  word  we  <50nceive  to  be  ^^  stocfc^hafgesy'^'  <nr  ^^  stock- 
liabilities;^'^  the  more  popular  notion  of  a-meatu  >qkiantity 
being  evidently,  as  we  think,  a  seeondaiytsenHe  deri?Bd  from 
the  adjustment  of  such  charges.  In-  the  laoigtiage^of -«om- 
>  Moorsom  v.  B«li,  sompb.  6ie.  .  .  J.  !.  : 
..'BrouDdoeF  v«: Scott,  «  TftwU  1;  .^vam  v.  fp^)£iiUiVf^^iyfe\fff^'§iM^r. 

'  For  the  derivation  of  mercantile  phrases  we  nmst  look  in  general  to  the  lan- 
guage of  Italy.  The  equivalent  term  in  the  Italian  is"  **  aTttiii',"  ^  ftini  ^h^ht^fe'  the 
'  Prench  .**  avatie.**  and  our '  '^  arrerage."  Nov  it  saam^  obviats^^Hfaiii  this  ittord 
.  "  averia*'.  isifi  simple  modifif atioA  of  the  substantive  "  av^f^/'  ','.jLh^)ia^i<i^"  "  the 
stock."  The  whole  of  the  interests  embarked  in  a  sea  adventure,  ship,  freight  and 
goods,  moy  be  considered  as  the  **  av^re,"  the  common  stock,  and  whatever  losses 
or  charges  affect  tlie  whole  will  be  "  avieria,"  a  charge  ap6n  the  stdck.  It  is  in  this 
sense  precisely  that  the  term  **  avarie"  i^  always  iisied  by  the  French,  and  the  usual 
perveraions  of  language  will  sufficiently  account  for  whatever  departures  from  this 
meaning  are  to  be  found  in  oar  own  application  of  the  word  average. 
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mewe,  avjerage  %%  dWtinguisbed  into  gmer/dw^  particular,  the 
latter  by  a  isUghli  lAacouraey  beitig  used  to  4eaote  a  chairgie  on 
some  particttl^  or  indivkliial  stocky  as  by  the  former  i^  under*- 
stooda^^hai^  oa  the  wh^le^  stock  generally.  Both  again 
aife  distiaagnish^d  ffdm^the  '^  petty  ayetage"  noeotioned  in  the 
bill  oif  latding  in < this:  that  the  latter  imports  the  ojrdinaiy 
minor  abarges  ineident  to  all  voy^esi  whereas  general  and 
partioulaar.  average  <  refers  to  extraoi'dinary  charges  proceed- 
ing from  4^sualties.  These  of  necessity  must  fall  either  on 
the  wbole^  concern <  in  oommoao,  or  on  -some  pait  of  it  in 
particnlar';  or  in  other  wordsj  whatever  is  not  general  ave- 
rage is  particular  average,  and  conversely  ;  so  that  the  par- 
ties tintietested;  in  a  sea-  adyenture*  being,  to  speak  generally, 
the;ownera  of.  sbipv  freight^  amd  goods  respectively,  the  jpifac- 
tical  tquesltofn  to  be  detenibined  in  any  i  particular  case^  is, 
iwhetber  a  losdtor  e&cpenseilalling  inMUlediately  upon  some  one 
Or/moref  >i&  td  biebome  by  tbei  suffering  party  alon^^  or.totbe 
madeigood  out  4»f  tbe  ootojfion  atock.^ 

J<«t<  us  deer  then  what  1^  the  criterion  s^ggestetdbyxeason 
and  equity.  In  the  first  place  it  b  ctear,  that  a^. to  the  ordi-^ 
fi^ryiperilsof  thd  voyage,<eaoh  party  takes  Ins  chance';  if  a 
mai^t  becarri^  aiway  in  a  gale,  or  a  hogshead  of  sugar  ibe 
washdd-oisliby  the  starting' of  a  ^lank,  the*  owner  of  the  ship 
and  thet  owner  of  the  sugar  must  severally  bear  the  loss : 
the0e  is  bq  compact!  among  &e  parties  that  all  the  mishaps  of 
thttt  adnrentane;  shall  :be  ai  commdu'  burden-^no  mutual  giuatan- 
tee'  fekgainstt  Gontinga)usiesi>  rlt/imay,  therefore^  he,  at  o^te 
€0nclkded>  ibid^ifof  losses  which  are  the  mere  aiid  direct  resv^lt 
of  perils  of  the  sea,  there  can  be  no  reasonable  claim  for  con- 
tribution :  they  are  particular,  not  general  average*  There 
itkflattii'£hen"J(l)^sed  or  expefuses  voiuntarily  incuned  in  the 
prosecution  of  the  voyage ;  but  here  again  it  is  evident  that 
som^ I  distinction,  must  tie  made.  The.  master,  for  example, 
may'thitiKk  fit  to  put  into  ac  intermediate  port,  in  doing  which 
he  ifrtll  Infeur  ceii'tain  necessary  expenses ;  but  it  does  not 

'  Thc^.disUnctiQR.be^yt^eeii.gQoeral  »nd,, particular  average  resembles  the  more 
fai|[iiliAr[Of^  flfjt^ic.b^aw(ye^;»  ai;9,aQCij^l9P»,^  t»o  apply  t/o  a  pj^rtqer^hip,  as  when  they 
speak  of  jqint  assets  aP^/z^^i?!*'^?^'®  a^t^jjjqipt  idebts  and,  separate  debts,  charges 
to  be  carried,  to  parfnership.  apcoiint,  and  .charges  to  be  carried  to  separate 
account. 
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therefore  follow  that  the  meFcbants  whose  goods  are  on  board 
should  contribute  to  make  good  these  expenses.  To  justify 
a  common  ohai^  there  must  be  a  common  benefit  intended. 
When  the  loss  of  one  has  been  the  gain  of  all^  then,  and  then 
only^  each  may  be  fairly  required  to  contribute  his  piopor* 
tion.  One  or  two  examples  of  ordinary  oecnrrence  will  suffi- 
ciently explain  this.  A  vessel  is  thrown  on  her  beamrendft 
by  a  sudden  squall;  the  only  chance  of  rigbting  her,  and 
thereby  saving  both  ship  and  cargo,  is  to  cut  away  her  m^sts  \ 
the  sacrifice  is  made,  and  the  danger  escqied.  {iere  is  «  loss 
to  the  ship-owner  individually,  proceedii^g  not  from,  the 
immediate  violence  of  the  wind  or  waves,  but  from  a  volun- 
tary act,  done  for  the  common  safety ;  and  equity  at  once 
suggests,  that  as  all  have  shared  in  the  advantage,  so  all 
should  contribute  to  make  good  the  loss.  Again,  th^  ship 
grounds  upon  a  bank,  and  must  be  lightened  in  order  to  float 
her  off  I  a  portion  of  the  cargo  is  thrown  oyerboard>  fslie  gets 
off  and  pursues  her  voyage.  Here  the  loss  falls  immediately 
upon  the  owner  of  the  goods  cast  away ;  but,  aft  before,  the 
sense  of  justice  tells  us,  that  he  ought  iv>t  to  be  made  the 
scapegoat  for  the  rest,  and  that  the  ransom  should  be  paid 
by  all  who  have  had  the  benefit  of  the  redemption. 

If  it  were  necessary  to  analyze  a  rule  of  such  self-evident 
justice,  we  should  be  disposed  to  explain  the  piinoiple  thus: 
Suppose  that  at  the  crisis  of  peril  all  partita  interested  were 
present  on  board  and  consulting  ^s  to  the  means  of  eseape, 
would  not  each  wiUingly  sacrifice  a  portion  of  his  projuecty  to 
save  the  rest,  and  would  not  each  eagerly  join  in  a  request  to 
any  one  in  particular  to  &Kffer  his  property  to  be  sacrificed, 
if  necessary,  to  the  genei^l  preservation,  and  in  an  undertak- 
ing to  contribute  rateably  towards  the  loss]  Or,  itn^iky  bei 
stated  thus :  The  master  is  the  representative  and  commis- 
sary of  all  the  interests  concerned  in  the  adventure  \  in  the 
exercise  of  a  sound  discretion,  and  pn  an  occasion  of  ^mei^ 
g€incy,  he  applies  the  property  of  (me  of  the  pai^ies  to  the 
purposes  and  the  benefit  of  all;  and  in  this  view,  as  the 
act  of  the  master  is  the  act  of  the  whole  body,  the  claim  of 
the  individual  sufferer  to  have  his  loss  made  good  fitouk  the 
general  fund,  assumes  the  character  of  a  legal  right. 
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We  are  led  thea  to  this  general  result :  that  a  loss  volim- 
tmrily  incurred  for  the  common  safety  is  a  subject  of  general 
average^  a  loss  merely  suffered  a  subject  of  particular  average ; 
and  the  difference  may  be  thus,  illustrated.  The  same  squall 
which  layft  the  ressel  on  her  beam-endS|  may  carry  her  masts 
by  the  board,  and  so,  when  the  rigging  is  cut  and  they  are 
raleasedi  the  ship  may  right  and  find  her  way  into  harbour. 
Here,  as  in  the  case  before  supposed,  the  loss  of  the  masts  is 
the  probable  occasion  of  safety ;  but  there  is  this  material 
disiioction,  that  h€^  the  effect  was  accidental,  there  it  was 
intentional :  here  the  loss  was  a  misfortunei  there  it  was  a 
sacfifice :  for  what  has  been  voluntarily  given  there  may  be 
H  right  to  comtribution,  but  for  what  has  been  merely  suffered 
there  caz\  be  nose*  The  one  loss  therefore  is  geneml  average, 
tbe  other  is  particular. 

As  to  the  principle  of  the  contribution  itself,  it  is  obvious 
that  it  is  n(^  to  be  an  absolute  indemnity  to  the  party  suffering, 
who,  as  he  partakes  of  the  benefit^  ought  also  to  contribute  to 
the  coat  The  loss,  in  short,  must  be  borne  by  the  aggregate 
fand,  ai^d  the  proportion  of  eaeh  must  be  the  value  of  the 
interest  of  each.  And  thus,  guided  by  plain  and  obvious 
principles  of  equity,  we  might  venture  to  define  general 
average  aa  a  charge  upon  the  common  stock  of  the  several 
parties  concerned  in  a  sea  adventure,  in  the  proportion  of  each 
party's  interest,  for  the  making  good  a  specific  loss  or  ex- 
pense falling  upon  some  one  or  more,  and  being  a  sacrifice 
voluntarily  made  on  an  occasion  of  emergency  for  the  common 
benefit  It  remains  to  see  whether  usage  and  authority  con- 
firm this  conclusion* 

The  pmctice  of  average  contribution  is  as  ancient  as  the 
annak  of  commerce*  The  principle  is  distinctly  laid  down  in 
the  oldest  maritime  code  of  which  any  memorial  has  de- 
scended to  these  times,  for  in  the  Digest  of  Justinian  we  find 
this  passage :  ^*  It  is  a  provision  of  the  Rhodian  law,  that  ii^ 
for  the  sake  of  lightening  a  ship,  goods  be  thrown  overboard, 
that  which  has  been  ^ven  for  all  shall  be  made  up  by  the 
cemtribution  of  alL"^  Whether  the  Rhodiana  were  the  foun-' 
ders  of  the  rule,  or  themselves  received  it  from  some  prede- 

^  <'XiCgaEhodia  C9v«tur.  ut  silevands  navis  gratia  jactus  mercium  factus  sit, 
omnium  coairibtttioof  sarqiatur,  quod  pro  omnibus  datum  est.*'— Pig.  i4,  2.  U 
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cessors  in«(jo«fiiiweTdatharttg«ti6n,  it  is  of  cotir(Sfe'i!iipOBsib!e  to 
ascertain.    Th^  •htt'*e,'*oweviit,  catiried,  off 'th6:hoii<Hir&  of 

«fdr  their 'peineirti«i6wift  disidemi6g^,*58iAd  /llhei^fequity  ia  aidfo^ 
ittg,  *hclt/  aftir^IfcH^  '^eoo  4iai41ybe  fecikedfttpoti' as^il  vieiy 
absfcniBe  f  doctrin^,'^hb€«r^  of  I  W)iratlity  'dr  'Of  legi^iioiii  '^  i  It '  ife 
'no  nfewdi*fe©veryi  <li^t,  how^fyfet  ciiHiJtrnimnfeds^  tiiay^iifiueflciB 
the  ■  particular  fepplidatifdny  the  getiei^riJ  notionb  <rfilB^tiJt^-hairte 
been  ihf  aH4ge«'^hef'*ttmbJ  '  Accof*fig%  wi^  find^itbait'  Ite 
Vi»y  rule!  ^t^contVibUtioiii  has  detent  t^bmedr\ff  ^^^fis^  Muni^^^ 
statiB'  whh  'wh^^e'drdindtt^ifife''^^  ^and  tiiat 

dlthoagh'^th^re' ti^e^^iv^rt^B  iii  tlhe'^mctide,  t&feftp  i^'W  tmi- 
vksal  (JonGutreflcef'ifi  tW'priritiplei.  ^  'Hie 'ffittritimc/'law.of 
JBnglttiid'  hfts  1*0^  4;b€i'adv«n4gfe:of  a^p^^sjfive  >dode|af 'f^ite- 
tiofis,  and 'the^  cabig 'on  t4ii»  stibjfebt  \Wiicii  bav^^YeceitoKl 
jddicfel  c6Afh*inatio<liate'bf  ftd'tnefab  •  S^tt'there 

id  efto%h't4  «Btatolikh  Jtte'ttialri  prWmp^^^  of  thfedctettiney^nd 
%he  vWyjftfcUt'thfiit  tte^cftftlsfs'avei  f(^  in  a  eoiintPyt^Heifeitiie 
i\ile  IS  iA  'daily  ap^lfealkjfft,  ^-  h  k^Onvinmng  pft»f  lJia;t  Aat  wkiy 
tHfe  €^ufi'tyof  iiM8^uiiaTspuiJ€^>  fewi't*i6"details  also  ate' 'satis*- 

'  T^kihg,  fliew,  fbrottt  aulh^ritie©  th45  'd^m<m8  aittd  incidcbtiil 
dicta  ofth6'CoitiMs?;^he' \Viitiiig&  of  foreign  ancJEnglikhjilristSi 
t^itfd^^a:^  is'^ei^dblyikc^t  leaist  ValaaUe/tbe  f  utesf  ^vdmtrU 
gated  and  observed  by  persons  conversant  wiA'thie'pfaetioe^^ 
ai»d -for  our' guide,  as  before,-the  suggestion»^jo(j*«tpiity/we 
pfodeedtd  show,  1st,  what  losses  and  expenses -kre^idbijitted 
tol  ^  gebml '  average ;  2dly,  tipoiif  what  ibe  tontiibiition  ii 
assessied  \  and  ^dly,  the  priiloiple  add  mode  of  as^ssna^ni^ 
And  a4  the'  result' will  be  'fbuhd' to  f  justify  the- deftmtiob 
alt^ady  given,  ithwilt,! Hve  ^eondeive,  be  equatly^kgitiniate^dd 

..-.*';  >  ■        .      \         \'r     ?.;.  -,.,'..         ...  ■!','."■!      M:t    Ml   7/"l  / 

,  \  The  .works  tp  yrbictusfj^.jjftor^imn^^diatel^  ref^  ar(§  t)^o^e,  o^  ^^fi|effgpi^9^,^^f^7 
Valin  on  the  Frepch  Ordinance,  liv.  3,  tit.  ?,  Du  Jetj  the  treat jse,  of  Pothier, 
*''Des  Avaries/'  excellenli;  Hke  ill  his  Writings;  Abbott  on  S6iptiingyHol|l!*i^  liiw'of 
^hi^lDg, in  vrbkb  thrlMg1isVUfi^,A«U  i&to  becolfetteftfrdo^th^-iksiij  ii'til^ly 
and  forcibly  laid  down  ;  Marshall  on  Insurance,  b.  l,ch.  12,  s.  7;  Stevens's  Essay 
oq  4ycTagft,>of  wbi#h,«  B<?wje4itWP,h>s  b«o»  j«pt  p^bliphp^i^apfl^ipflecj^iqn  Ihe 
Principles  pf  JVlari^elp^t?inqe;i  ,o£y(hicb,ttbe.two  last  a^e.  ,t)jie  p^9jii»fi)tj(9«ift  ^fi  P^'f' 
sons  practically  conversant  wi^i  the  subjei^tj^  and  the  last  inoreesjpeqialj^y,  ^jvpfk  of 
great  research  apd  sound. argument.,  Jleire  the  student  will  fipd.Vjreferftnce.ito  all 
the  foreign  cQdes  and  regulations  on  this  subjects  We  refer  to  thes^  W90ri|i<  gene- 
rally, to  avoid  the  necessity  of  a  partic4flAr  ieCisreQC«  for.  .eael^  pf op^itiji^Q*. 
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it  will  4S6rtoinly  ibe)  mope  .cpavemient^  io.  aasuwe  the  general 
•prQpiftsition^  anditapply  ilk  to.the  poiAicutecica^ 

:  Fir^t/  ifefaier^  mmV 4)6  a  ipafrtioMlaur  lassr turr  el6penae>>  the .  result 
oSjuk  fictviTD|tiiiiarilyijdOT^ifo(r:th«icon^  Of 

jtht9  tbeimm{)jiest[a»d.jaiLQfi(|obttauB  oa^ie  isijihatito  which  alone 
4he'  Rbod}a4V]niletintevniB/applie0,.%nd  which  in  m^jeantile 
phra^ijis vQfiHed)at^l^MWki  M%en  igQods*  are  ca«toyerboard 
toJigbtcnp  the>shi$)iiiKiraiato]riyiy  or  ftcifaQilUlkte) her  escape  from 
«lb  dtt^j^yor  f(w  ,tbe<p|urpo8^  of  floating,  iher  when  she  gets 
aground^  ihe/loi^is!^iaii9tain«4, is  a  aubject  of  genefral  aveoage^ 
*afid  itiis.<)f)(^Mrs(a,inimate^l4vb<etihec  the^rtic^^  sacrificed 
adTfif  pani  (rfi  the.cargo^ior .of  the  «hip-3.  jstores  or  furniture.  It 
iis,vhdw«Y«:r>tJaid -dcl^n  by  all*  writers,  and  we  believe  is  the 
•»diK|itted*i»raoticj9yrtbai.fQt*  a  jettiiaonx>f  .cargo  stowed  on  deck 
tncriaYerage  ic^  pi&y^ble^  the  feasonr  probably  being,  that  cargo 
BO.(irrtigrfarly. ted)e»^  .and.  voluiirtarily  exposed  by  the  shipper 
ilo .60 /great  Hskl^idaa' blandly. }^eiOonsid<&red  bs  sacrificed,  or  be 
enticed! to vmnk>wilh(  and  >iclaiiaith€^  sajade  protection  as  that 
ithich  iias:jbeeoia€)CQred;<by  aU  ithe  e!UStQ«a»fy  piiecautions.  It 
hasihetefore/betotccnteinded^  tftiafta^itogoods  whidi  in  the 
common  course  of  the  trade  are  usually  and  piv>perly  laden  on 
deokj  iEtS(pari>o£ia:eargoof  timber^the  reason  does  not  a.pply, 
norithei2^dr9,th^;mle;  a&d  however  tbeviatter  may  be  regu- 
lated lua^  prdoticei;  it  olionotbe. d^ied  that  the. exception  seems 
a  feason^bMfOteJ' 

wrToioDiistifciiteca  tjettison  it'is^not  necessary  that  the  goods 
j^bouidl.be  literally;  cadt  overboard^  They  jaoay  have,  been 
hroughtrjwpon  the  dectifor  the  purpose  and  washed  off  by  the 
^eavion^-'tbey  may  hare!  been  laden,  into  boats,  and  be  lost  or 
damaged  by>the  swainpingof  the  boatfty  yeit,as  in  both  cases 
theyiwcffei^^uiaiiEurilyjea^OMdtoafi  extraordinary  peril  with  a 
view  to  the  lightening  of  the  ship,  and  the  loss  was  a  conse- 
qnehfce  of  thkt  exposure,  they  are  as  much  flung  away  as  if 
they,  had  been  manually  lifted  into  the  sea.^  Damage  occa- 
sioned by  the  act  of  jettison^  either  to  the  vessel  or  other  parts 

'  'Thw<ilTrtiy,'Howefei^,  be  another  teSisoa  for  tlie  rule  as  to  deck-loads,  to  which 
it  fs  lilore  dotil>tftil  wftether  this  pica  of  usage  would  be  an  answer,  \\t.  (hat  they 
lincfunibdr  the  Tnaii'Rers,  and'  interfere  with  the  manoenvring  of  the  vessel  in  time  of 
df IBtrulty  and  dainger,  and  are  therefore  cast  away  as  it  were  of  necessity. 

'  On  this  prindpfe  the  damage  to  goods  necessarily  laden  into  lighters,  for  the 
purpose  of  entei^ng  a  port  of  refug^,  is  admitted  into  average. 
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of  the  cargo,  will  also  be  included  in  the  average,  ThuB,  if 
it  be  necessary  to  cut  away  part  of  the  ship' 9  aides  to  get  the 
goods  out  without  delay,  or  if,  in  consequence  of  opening  the 
hatches,  the  water  get  in  and  damage  other  goods,  each  of 
these  losses  may  fairly  be  oonsidered  as  part  of  ib^  jettison 
itself,  and  is  to  be  brought  into  account  accordingly ^  Aoi^ong 
the  consequential  losses  of  the  act  of  jettison  may  also  be 
reckoned  the  loss  of  freight  on  the  goods  throwa  Qv^rboatdji 
which  must  therefc^re  be  allowed  in  gei^ral  average^^ 

The  jettison,  however,  will  not  be  a  subject  of  average  un^ 
less  justifiably  made  for  the  escape  of  the  vessel  from  w  im* 
pending  peril.  That  it  must  not  be  an  act  of  mere  wjsntonnei^ 
is  indeed  evident;  neither  can  the  ntsbness  or  upreaponable 
timidity  of  the  master  or  crew,  in  hastily  and  unnecessarily 
flinging  out  cargo  or  stores,  be  permitted  to  paerate  the  C'Pm*' 
mon  fund.^  The  occasion  must  be  such  as  would  protect  the 
master  fix>m  a  elaim  of  the  individual  sufierer,  a^d  the  act  itr 
self  must  be  done  with  as  much  of  judicious  deUberateneffs  aft 
the  hurry  of  the  emergency  may  allow.  Anciently,  aa  we  have 
already  had  occasion  to  remark,  it  was  the  practice  to  trust; 
little  to  the  discretion  and  competency  of  the  master;  and,  aC" 
cordingly,  it  was  ordained,  that  before  making  the  jettison, 
a  solemn  council  should  be  held  of  all  on  board,  and  certiua 
formalities  were  prescribed  for  th^  performance  of  the  act»  (^s 
a  sort  of  fimeral  rites  wherewith  the  commodities  were  to  be 
decently  oonsigned  to  their  grave  in  the  deep*  It  need 
scarcely  be  said^  that  imminent  danger  miocks  such  reguJflT 
tions  as  these :.  if  there  be  leisure  or  memory  for  the  due 
observance  of  ceremonies,  the  crisis  cannot  he.  very  ur^ 
gent;^  and  it  was  shrewdly  remarked  by  an  old  It^iau 
magistrate,^  that  the  only  five  cases  of  a  strictly  regular  jellh 

^  If  the  good^  cast  away  aie  estimated  in  average  at  their  value  at  the  port  of 
destination,  as  is  the  practice  in  England,  the  fi-eight  is  an  ingredient  of  that  value, 
and  must  therefore  be  deducted  fnm.  the  net  compensatioii  ynhkh  the  ovmer  ol  tlM 
goods  is  to  receive. 

^  The  same  remark  applies  to  damage  voluntaiily  done  to  the  ship.  It  seems 
that  it  is  customary,  on  board  foreign  ships  esp^qially,  when  the  vessel  is  thrown.on 
her  beam-ends,  to  cut  the  halyardsj^  an  act  which  the  testimony  of  all  experienced 
nautical  men  reprobates  as  unnecessary.  It  is  aUo  commonly  pretended  that  the 
sheets  are  cut,  which,  from  the  situation  of  the  yards  at  the  time,  is  clearly  impos* 
sible.    Claims  of  this  kind  are  doubtfully  received  in  this  country, 

*  ^i0os  yet^  fAWfAnv  IxvXw«j.  Thucyd,  I»  ii«  87,  *  Tar^a. 
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son  which  had  come  under  his  judicial  cogmzance  in  an 
experience  of  sixty  years  were  all  strongly  tj^inted  with  a 
suspicion  of  fraud.*  All  that  can  be  fairly  required  is  a 
reasonable  exercise  of  judgment;  there  can  be  no  doubt,  for 
example,  that  the  weightiest  and  least  eostly  articles  should  . 
be  selected  for  the  sacrifice,*  yet,  in  the  confusion,  or  urgency 
of  the  danger,  it  can  be  matter  of  neither  wonder  nor  blame, 
if  what  has  first  come  to  hand  has  been  first  tossed  out,*  It 
is  advisable,  however,  and  the  usual  practice,  for  the  master 
duly  to  enter  in  the  log,  and  on  the  first  opportunity  to  make 
officiail  protest  of,  the  jettison,  lest  there  be  ground  to  suspect 
that  it  is  made  a  pretext  to  cover  negl^ence  or  dishonesty. 

Moreover,  the  jettison  must  be  made  for  the  purpose  of 
escape,  Thus,  if  an  enemy  be  in  chase,  and  the  goods  be 
thinown  overboard  to  lighten  tl^e  vessel  and  increase  her  speed, 
average  may  be  fairly  claimed ;  but  where  the  captain  of  a 
ship,  close  pressed  by  an  enemy's  frigate,  threw  a  quantity  of 
dollars  into  the  sea,  not  to  lighten  the  vessel,  but  to  prevent 
them  from  falling  into  the  hands  of  the  enemy,  the  loss  was 
held  to  be  particular  average,  to  be  borne  by  the  owners  of 
the  dollars  or  their  underwriters  alone.^ 

Lastly,  the  sacrifice  must  be  the  immediate  consequence  of 
a  peril  Off  the  sea.  For  example,  if  the  ship,  having  spung  a 
leak,  and  being  in  danger  of  foundering  run  for  the  nearest 
port,  and,  her  draught  being  too  heavy,  part  of  her  loading  be 
cast  over  to  float  her  in,  here  the  sea  is  in  &ult,  and  the  loss 
will  ^e  genei*al  average ;  but,  if  a  vessel,  arriving  at  hev  port 
of  desiinationf  be  found  too  deep  to  enter  the  harbour,  and  a 
loss  be  occasioned  by  taking  out  part  of  her  cargo  to  lighten 
her>  in  this  case  -the  ship-owner  or  master  is  in  fault,  who 
oiight  to  have  known^and  knowing  to  have  accommodated,  the 
burthen  of  the  vessel  to  the  capacity  of  the  port  to  which  she 
vk^as  bpupd;  and  the  consequences,  therefore,  must  fall  on  him 
individually,  and  not  be  made  a  charge  upon  the  general  fund.^ 

'  Emerigon,  torn,  i,  606. 

*  See  the  observations  of  Lord  Kenyon  in  Biikley  v.Presgrave,  1  East,  220,  that 
the  consulting  of  the  crew  was  a  rule  rather  of  prudence  than  of  necessity,  and  in 
DO  degree  necessary  to  constitute  the  claim,  though  it  might  be  a  good  proof  of  the 
degiee  of  peril. 

3  Butler  V.  Wildman,  3  B.  &  Aid.  398. 

*  Ii^  the  foieign  books  the  following  case  is  a  good  deal  canvassed.    A  vessel  is 
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But  what,  ifth^sldHfiid^ hate  be^H' made  in-vainvJlttd  the 
ship  hare  nbt'eStetJ^'thfe  piril  whikih  'h«ig' ovev*»hfei^,'ca« 
contribution  still  b^  cteito^iJivre^pefct  of  the  jettisoiit  Most, 
if  not  all,  the=  'foifeJgn  iutftbrfties  deiide  iH  the  ti^gfeitive/^  an*, 
•  where  the  loss  is'  tdsil,  justly;  f  Hi  xh^i  case^  thetJWner  SefPth^ 
property  sacrificed  ^hiami'kittly  «hfe  cdmnlon  mirforttftfe'^f  ht^ 
has  given  nothihg  whixih  would  ttic>t  equally  httte  pfetished 
had  he  retained  it;  Btit  ^here'  th^  tosi^  is  jpArtial  only,  fits 
where  the  ship,  orpAfrttjf  4h6  gbods,  oi*  bofli|  haw  beferi  ^aveli 
out  of  the  wreck,  the  justice  of  the  rale  had,  not  ^without 
reason,  been  called  in  queiti<fa;'lahdihfe{)i'actifce5of' this!  coun- 
try seems  to  be,  to  all^ff  to  av^i^g^  OH  thfe  property  so' skwl 
for  the  loss  iwcurii^d  fcy^thd  j^t«*^.^  Etherigdn-Aiirtttensf'tfi^ 
following  case.  '  A" I^reftch'vesi&el^  iri  orfertoileacape  frdWifthfe 
pursuit  of  ah  Etiglish^^ivate^,  threWr'(c>verbdA¥d  h^r  gte^, 
part  of  her  appfiir6l,'atld'^100  b^ri*lis'0fMce:-^^8hiwas/'hej^. 
theless,  taken,  but'afti^t'^sik'diiys  infelde  he'r'es(Jftpe'ia[n*-'rafe 
into  Corsica,  so  that'Mth6tigfc  tti^jettl^bii  Was  hifeflfetitud]  Ihe 
whole  of  thebther  pr6|)fert^'\Vias'itt'fact-'skr^^^^  ¥et'il!t*i^ 
decided  by  twd  forei^h  IkVyei^^y  df  whoi!n  -Emeri^oft  Iriiiis^tf 
was  one,  that  n6  cto'tributibti^  should  b^' ttiifde.  InUteef'^prty- 
priety  of  thife  deeisibtt^  it-  is  r^^d^sJble^  to  a^tiiesce^  ^^^tlib 
plainest  princijifl^  c?f  fecjitity  i^satfriffceMntehttoMUyifatiae'^«5fr 
the  common  benefit,  ind- calculated  td'be'beheficiAl'Uft'ftidl, 
ought  to  be  tnadegobd  fWtothe'cbtomoin  btodk't'«ifpittfee4, 
the  stock  itself  perish,  the  ebntHbtation  bifcoi^rteis'  itfi^<^9»iW6, 
and  it  is  evidently  in  that  view  th?(t  "ib^^riileWks'^igiiteffy 
framed ;  but  if  the  ^tbdk,  or^hjr  part  of  it;  cbMittiWefs  tb^^^tfeist 
in  fact,  so  also,  and  i^  the  sftmfe  prtJ^rtlk)nys1iould'«M'ibktlg|e. 

Upon  andther  quefeSfe^*  (5WsAy'corlt*<5t^  With  tkisi-»ofi;i^e- 
neral  unanimity  pr^Vailfe:^^  If  thfe?  Vfeksel^'acftifelt^'eseAf^iifte 
present  dto^et;  =4tid^  tdtfpdmry  '^kfi^y  haV<lj"  betin''fu<^a§6d 
by  the  indivlaual  li^s,  iheti^^^vfek  ^hofug^hi -^e  SHtfttld'Jbe  teb- 

bound  to  a  portjYhei^>li|^r^  |s.9Qigpt}|i^^,wft^;  e^u^b,  jit  q\^^j^  np,t,. .  0^.^jjy^l, 
it  is  found  that  the  vessel  canndt  cross  the  bar,  and  that  it  is  necessary  to  stand  off 
and  unload  inio  lighters*' Is 'l«se  or  damage  tb  the  gix)dS'iti  the  iigfateti,  fo  be 
general  average,  «r  p(ui|icUtat<{  kc^rdki^  t6-tb«  principles  Wbioh'ltartiel  beeiv^d 
down  it  seemB'd«tir-tii»'H:  <yiir|;Wt  tkl)t^Watijr*«ike  to  b«  rQctived^  aB^gettti^<ai^eta8!e. 
The  unloadin^^ioto  the'H«ht«?s  i»ieWl*r^^  fault  e#  Ihe  R|Hp-bvvn«r^rJit'ii|choltfi/'If 
it  is,  he  ought  to  tieap  the  'loSs  ttcfcasibhed  l>y  it  )\i  it  Is  -not,  tb*  bWHpr^f\jlroiitarti- 
cular  goods  ought  to  beav  it,  ais  dtt^  tfPlhft  ^a^ahi<6«  ofthe  «id'v6fii«itiec'  ^  >  >i"j'  ^t 
^  See  the  authorities  cited  IB 'BettecU,ch.iri  178;      -,  *  UoW.  fc3p;?^(hf-ic- 
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Si^uanUy  cast  iiwiaty,iftUip«apeirtyiwb#}b,iftfiiW^l\y. saved,  how- 
e;Yier,4imiiiistfidMijQktvalyi?ri»tt«t,paft(tril^^  gwd  that 

lo»*i/  The  pUUgatiw  >att£wbep^iif fi^^;  .at  thei  .mowieut  of  the 
p^rifipfi>.atj«astiwheaf.tb^ieflfep^i,bWfbQ^  produced;  and  it 
iaieviidQnfcj3(^ompY^».  ^tfeebljtbe  pyppevty  feaivfiipaigbt  not  have 
bflen.iftif>RJrtenc^iat*U^if  4p  ^^ftc0!)>fawl: not  been  made. 
f.JlQHiofih^  r^tejiwhijQb  h^lVi^be^Qril^id  .^Awa.  as  apply  iag 
tQ  a/'lP^sihy.jjejttii5op,<ij^iH{p£,<iOpje6Q,b^  eq^alJy  applicable  to 
tj4Q,0t^,4?aseft{pfigWeml4V^gfi[VWjrlUutb^  W^in^fation,  of 
ivifhiph/Ave.w5.Wi;pro<jfed.„:t  <.,  '.-.;':,,,[  .  m  .!..•'•  ■ 
-/„g*  J^l^e  iff>lwf^^}yj4(CHier*Otth0rghfp/Q^  her.  apparel  on 
$wilai;.ocpfWiio»^of,ftnjiierge«^^  withiii  the  prin- 

^ifitej  1.^^)4.,  Wrwiv^5gqlly  .p«q^iv^dui^s,<at^tthjeftt  of  general 
W^Bftg^^  :)(!&Vich<)i&%;C^ttipgJ^ol^„t<^l^t/off  water  from  the 
,4ft?kj,  tl^  ft^j^tiftgra]P^ayrPfi«¥MB»!)^'ft?^l*i'i^^^  .^p.:  when  the 
^j^iis4?^,di^tress3»..th^.<a|it^  W .shipping .ft^^n  anchors  to 
M9i4(iTPi«^ii<igashore,:pr,bei^grrw.f9^l)pf,,by  sliips,  or 

fgf  th§,pja^pp?iej?f,gfifrtiRg,9l^iwhp^^  of,  and 

j^^  Ijpsj^Af  saiK^opqfti  afld;iq^e^.n^te4a^aj,ieut.Mp  and  used 
*Q  8l<:^p*.leakj.rigiafj^,^y-waal^..qr,,^eUJ^^  tTh^^itiwiU  be 
irf^^nfftdiiftre  inatftpcf^  fJifiaqts  dp^^pbynthe-w^stor  ow«.o/anrf 
^^qf).<2  ^^;,t<^p^(:o<i(f5^i,ffnd,;tfew  i^  ^fliwtatipn  to  which  it  is 
iWiatfpjm},tp[fttt^.,,..It..i^i,th^^^<ir,pf.  th^  i»?3ter.  to  use.all 
.th^  ortliR^  f?«ppdwnts  <>f  bi^.praft  to  i^iu?;^  from  an  i«i- 
.p^ndift© pe#; . tf  ,a.!mwlt,b§.  ep?iwg  ipi:  a .sajj. .shivered  in  the 
.aM$9ipiff (to  be^.off(^  ^-^rtw^vit  if^i^h^ fibwcq  of,  navigation, 
^H^,l^A»u^l>'bepTrl;h^ilo^fr,^  v/.i/  .  .  ■=  .1  . 
t^i>0»MB,(V>tjijifQ;iniStai^» will  s^^f.to ,explai»(  rtbe. rule:  and  the 
q^ftUfec^m  Jbs^  J^  lOf.r.ar  Fr^wh.ves^  was  hotly 
.(gbased^iby  .tm)  frigat^ft.  Wli.^bw  %^,ji^^rpppted ,  by  two 
y^ltfiey ;]ir§s€iel^iarkeadf  >In,  tb}?  emerg^nscy,  wbep.pightcame 
Ipp^nbft.fc^ifttiBd,  hi?,  bo^  ijitp  t;)^.,^§^i  fwrj^isbed  with  a  mast 
.^  Q«ilt,ftpd!a  ]?|Dtberia,p|^  ^b^^if^fi;t4bea(jl.|  ai;xd  then, changing 
his  own  course,  escaped  under  cover  of  the  darkness.  Here 
WS^an^  act  done  out  of' the  ordinary  coursie ;  the  boat  thus 

'^  Thetofe.^itt  .this  TOspedl  diff«rftiAthift  countpj  from  that  sanctioned  by  the 
.>iaiwt:«iid;e«ikotDaoi:  4)iS^c.«o|ii»trie»}  but  the  differance  roust,  be  .attributed  not  to 
^jrjdisagi!teo9eDftm.tii«  priooiple.JMit  to^tU^^.tbait  elAewIieie  exeriioosof  this  kind, 
whereby  the.  veaiel  U  exposed  to  almosi  oerUioiojury,  are  considered  as  beyond  (he 
mdinnry  actype  of  the  inafiter*$  duty,  end  .therefore  to  be  compensated.  The  dif- 
ference is  cl^tfftcterisUe  enoughu  Xn  Ft^nce  the  practice  is  said  to  have  been  re- 
cently aHeied,  sO'tbat  contribution  is  not  at  piesoit  n^ade  for  sacb  losses. 
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abandoned  a*  a  decoy  was  sacrificed  for  the  common  betieflt; 
and  the  loss  therefore  was  properly  a  subject  of  c(mtriba«- 
tion.i 

A  vessel  laden  with  wheat  was  about  to  enter  her  homeward 
port^  when  she  was  encountered  by  a  squall  so  violent,  that  the 
crew  were  obliged  instantly  to  let  go  the  small  bo^er  anchor, 
and  bring  her  up  where  she  was.  With  sotoe  assitrtance 
they  fastened  her  by  a  rope  to  the  pier-head,  in  order  to  save 
both  ship  and  cargo  from  destruction ;  but  the  warp  soon 
broke.  She  then  drifted  along  the  pier,  and  was  made  &st 
to  it  with  the  ordinary  ropes  used  for  such  purposes.  8tlb- 
Sequently  the  danger  increasing,  the  master  cut  the  cable  of 
his  best  bower  anchor  to  fasten  her  still  more  securely  tb  thfe 
pier,  and  by  this  means  saved  her,  in  all  pibbability,  fitkn 
foundering.  Other  expenses  Were  incurred,  and  the  ship^ 
owners,  who  claimed  for  the  whole  loss  which  had  been  .sus- 
tained for  the  common  preservation  of  ship  aiid  cargo^  Were 
allowed  an  average  for  the  caUe  alone>  which  had  be^n  ii&cri- 
ficed.» 

A  ship  was  captured  by  a  privateer^  but  the  wind  blowitig 
fresh  at  the  time,  he  waii  unable  to  booitl  his  pri«e»  The  m^ 
chftntman  thereupon,  by  hoisting  an  extraordinary  Md  ha- 
»Ardou8  press  of  sail,  effected  her  escape  j  but  inr  si»  doit^ 
was  much  strained,  opened  her  seams,  and  had  her.  mainmast 
head  carried  away*  Yet  the  damage  so  occaisiooedwai  not 
admitted  to  general  average*  The  loss,  it  was  said^  i^^ma 
common  sea  risk.  The  effort  to  escape  was  no  Aiore  ihlm>tfae 
strict  duty  of  th6  master>  wd  there  was  consequently  no  ^sa- 
crifice madci^ 

The  only  other  case  which  we  shall  notice,  is  one  whidi 
would  deserve  to  be  recorded  for  Its  gallantry,  leveii.lf  itiwriie 
a  less  striking  illustration  of  the  rull)  tmder  ednefidet^tffM. 
In  November  1813,  the  idiip  Hibenna  sailed  oAxaiit^yige 
tinder  convoy.  A  hurricane,  howevei*,  patted  hetfirotfefcsr 
coiivoy^  and  on  the  11th  December  she  fell  in  with  ah  Ame- 
rican privateer.  Being  unahle  to  escape,  the  captoin  deter- 
mined to  resist.  Although  the  Hibemia  carried  bub  six;  guns, 
with  a  crew  of  twenty-two  men,  and  the  Ameri^atl  bad  twentjr- 
two  guns  and  one  hundred  and  twenty-five  men,  yet  the 

»  Emerigon,  torn,  i,  p.  662.  »  Birkley  v.  Fresgrave,  1  E^st,  7,%0, 

»  Covington  V,  Roberts,  2  N,  E.  878. 
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fight  itas  gftllantly  and  obfitinately  maintained;  and  after  a 
oonfliot  of  eleten  hours>  in  which  the  hull  and  rigging  of  the 
Hibemia  were  greatly  damaged,  one  of  her  crew  killed  and 
four  wounded,  she  succeeded  in  beating  off  the  privateer. 
Soon  itfler  fthe  arrired  at  her  destination,  almost  a  wreck,  and 
delhrered  her  cargo,  a  very  valuable  one,  in  safety.  The  en- 
tire damage  and  expenise  to  the  ship-owners,  including  medi-* 
cines  and  surgical  aid  for  the  wounded,  was  estimated  at 
nearly  SOOO/i,  and  for  this  sum  they  claimed  a  general  aver- 
age. Hhe  Court,  however,  felt  itself  bound  to  refuse  the 
daim.  In  what  respect,  it  was  ariced,  had  the  captain  and 
ct^m  gone  beyond  their  duty  ?  What  sacrifice  had  they 
made  which  they  welre  not  bound  to  make  ?^  *'  It  is  true,'' 
observed  the  Chief  Justice  (Gibbs),  "  that  the  determination 
to  tesist  v^B  resolved  on  for  the  general  interest ;  but  still  it 
is  not  like  the  ease  of  casting  goods  overboard.  The  loss  fell 
where  the  chances  of  war  directed  it.''^ 

There  is  of  course  no  sacrifice  of  that  which  it  is  impossible 
to  save ;  and  the  ship<K)wner  cannot  claim  Contribution  for 
what  would  equally  have  been  lost  t6  him  if  the  hatchet  or 
knife  had -not  been  used*  On  this  principle  it  is  that  the  loss 
of  rigging  cut  to  clear  away  a  fallen  mast,  is  not  admitted  to 
general  average  in  this  country,  though  the  practice  abroad 
ne^tns  to  be  otherwise. 

As  «)f  eargOi  so  of  the  ship's  furniture  cut  and  thrown  over- 
boacd ;  to  entitle  the  owner  to  contribution,  the  articles  lost 
ttmst  have  been  kept  in  their  proper  places.  There  would, 
fbr  dKampley  be  no  average  fbr  cables,  which  instead  of  being 
Stowed  in  the  ship^s  hold,  were  improperly  laid  or  lashed  on 
deek  i  and  although  boftts  eut  away  from  their  ring-bolts  on 
deok  and  east  over-board  to  lighten  the  ship,  would  un- 
4Mblitlly  be  included  in  general  average,  yet  if  they  liad  been 
Ml  outside  or  hung  from  the  ship's  stem  to  make  room  for 
gboAH  on  deck>  the  claim  would  be  disallowed. 

3.  The  question  whether  die  cost  o(  repairs  can  under  any 
ciroumatanoes  be  elaimed  as  general  average  is  one  of  some 
uncertainty.  Yet  on  principle  the  general  rule  would  not 
seem  doubtful.     The  ship-owner  is  bound  by  his  contract 

»  Taylor  v.  Curtis,  Holt's  N.  P.  C.  193.  «  S.  C.  6  Taunt.  608. 
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(saving  unairoidable  accidents)  to  cany  the  goods,  to  their 
destuiatioii*     Hia  ship  <to  use  the  often-otted  iUustration  of 
the  civil  law*)  is  his  in^lemefit  of  tcade*     If  the  carpenter 
break  his  bamiaer^  is  the  customer  to  bear  the  )qss  ?     If  Ihe 
axfetree  of  a  van  break  by  the  badness  of  t^e:Foads,  is  each 
bale  of  goods*  with  whieh  it  may  happen  to  be  loaded,  to -Don- 
tribute  to  the  mending?     We  have  seen  that  if  a  ifeMiBt  be 
carried  away  or  a  sail  eplitby  the  wind,  theowiker  of  the  ship 
must  bear  the  loss,  and  why  on  tlie  same,  principle  should  he 
not  sustain  the  charge  of  repairing  damage  done  to<  the  iressel 
generally  by  the  winds,  waves,  or  rooks?     Tfa^re  are^.four 
things  only  to  which  the  neoessity  ofvrepair  can  beattcibidJiUe 
^-^brigioal   HnseawortfainesS'^oidinaiiy.  iwear  .and  teat^-ttbe 
perils  of  the  seas^or  damage  veihiBtarily  jmounedi  -^ow^ia 
respect  of  the  tiktee  first,  it  is  dear  thftt^  gemendly  >speduag, 
the  repair  is  the  mere  duty  of  the  owner,  and  'qensequeiiHy 
that  he  cannot,  in  equity,  have  any  claim  for  re^itnbcfrBeaumii 
But  as  to  the  last,  it  is  equally  dean  that  if  the>dami^ga  were 
spontaneously  incurred  forthd  comikioa  benefit 't)n' a tfitting 
emergency,  the  cost  of  tUe:  repair  which  is/  the  immediate 
consequence  of  the  damage  would  be>att>averageohai^'^atid 
thus,  as  it  seems  to  us,  the  question  would. be  aiiDpIyaiid 
consistently  answered.  ...... 

It  has,  however,  been  said  that  if,  for  the  sli£aty  of  tbe^wbole 
concern^  the  ship  necessarily  put  into  port>  all  expensasi  there 
incurred  which  may  be  requisite  for  enabling  hef  to  pv^secute 
her  voyage,  (including  therefore  the  cost,  of  repair  with  sone 
limitation  of  amount,)  are  to  be  aecoufited  general  aiverage. ;  <xa 
the  principle,  it  may  be  presumed,  that  the  charges  were  a 
self-imposed  expense  for  the  common  benefit,"  But  the 
soundness  of  this  decision  as  regards  repairs  has  been  re- 
peatedly called  in  question,  and  as  the  opinion  of  ^pt^actica^ 
men  seems  to  be  against  it,  we  may  Tenturc,  without  pre- 
sumption, to  express  our  humble  dissent  from  it  ais  a  general 

*  "  St  conserv&lis  mercibus,  deterior  facta  sit  navis  ant  quid  euiraiaverit,'nii]4a 
facienda  est  coUatio :  Quia  disstifkilis  earom  i^mtn  eaiisa  sit»'^itaB  nuvi*  gmtid 
parentur,  et  earam  pro  qnibus  meraedem  «)ii)«i8  aocepent.  Nam -•tisiii^  in- 
cudem  aut  roaUeum  fregerit,  non  impatareturei  qui  locav«rit  opat :  ted  si  irolattlate 
vectorum  vel  propter  aliquem  metam,  id  deirimentom  foetam  tit,  boc  Ipsam  ttskcln 
oportct,"— Ff.  1. 14.  tit.  2,  De  Leg.  Abod.--De  Jact.  8»  2. 

*  Plammer'v.  Wildman,  3  M.  &  S.  482. 
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and  nnqualififid  prcpo6»tion«  Ne^evtfaelecs&ta^: cage  may  be 
conoeifV^ 'in  which*  a  <iharge  for  re^iair&idoadlin  the:  emtrse 
of  ike;nnoyage  ttiight  fiiirly  ^oe*  bl^ought'  kito'  gehdkral  >  ae-- 
cotRitt  ^^p{>o8id  the  viessel  to  p«ft  iatd  eox  iotetnncJdiate  port 
shattered ,  tiy ^  storins^  and '  alsoost  \  a  vwrecki  <  it  >  may>  not  be 
woctht  thei  owners  while  that*  she  shouid^be  repdred  at  th^ic^t 
reqilimii^  ffdt  there  may  be  no  othler  tneails  of  >  sending  oKthe 
cargo  or-elrendiffposuig <rfit  bcbeiteiallyfdnitsowner»;  IFthen 
in  6U(ih'a!eaEe:!thtt.. master  mnsent)  'foniheaakfe  of  thecal'^v 
to  -jnouv  i  aii>  expcmae.  <  from  which ;  he  •  *  wcodd  t  othisr wise  have 
sbrahkv^omghft  he  itotibr  this  esytraordiiiany' C0^^  whidiisin 
trMhia;4aidrifice,  ta  bs'iiiib'Someidegreeicoiiipienflated?^  .  It  Jias 
been- cteternlined  ^  that  wfaerel  nnder-  midii  ciremnstaneeB,  the 
nuasie^/as  allaciiseBoiitce/selb^'pafftfof 'the  cargo  for  repairs 
ajKui:i<Ahcf^ch&g6s^restitiition>i»  to  bcmideof  tihe  ivaltie  of  the 
cargo*' e;0)%iiepoted  of  >by  a:;gen&ral  a^eiuge<;  %sbA  this  deter-' 
niiiialacm:hais»l»eenti^ceiv6d  with  ttJgfeneraiiKcquie&GeaGe.  Yet 
if 4faer  shipHcnihierl  'bs  bound;  4iMdei^iall€i9ncumst€mcasito  defray ' 
thttiC4)^ipf  repslk&i  the  <?laimiofitfae'Ciwner!of  cargo  sacrificed 
foi^tHatipiirpose  would:  be  against  hiimicBlone^  and  could  not 
bb  brpughdfintsr.afgeneml  aVeiiaga^  jWei conclude  then  as  to 
r^nam^^ifaftt  wiieil<>they^;am  for  the  laakiag -good  a  damage 
which  is  an  admitted  subject  of  general  aSrew^Cj  or  when  they 
2ak>i  4eofit  iiicurred^  im  a  case  of'toieigenoy^  foe  the  benefit  of 
thc0^-  coaoeriied;'wbich'  the  owners  or  his  agent  the  master, 
wduld<«ot  dtheih/?ise  have  inciirEed,  or  wouU  ni&t.have  been 
bound  ^to  inouiv  theuy  ^^  there  is  j«;fiiac0fite  to  the  j^ommon 
g00dy:  s&tiiere  ought  to  be a<  contribution.'  '  ^    > . 

VTotjMfjextent  |j^|rha.p3  thft  ob^eryaUons  of  Bayjey,  J.  m  the  case  just  cited, 
may  with  some  (jualification  he  Just.  He  doubted,  he  said,  Whether  the  repair  of 
any  paV^iimTar'Siiiage  could'  be  placed 'to  ftiti  aW6ltht  of  genera!  "average,.inasmttc:h 
aHt>U'^l^efili^^(Ai^«^^  illd  ship  I  attd  il  tb«k:s^pt&ini  etful^  msdte  it  a  general  average 
by  pn^i^f »iBrt[ori»4>oft  >a  repair,  it  ipyquM  /*lwag|s  l^  bjs  interest  to  endeavour  to  do 
80,..J^,j.h9y?gvej^t^p  rjpaUp  wer^  m^ely^si^h  .^^,were  necessary  to  enable  the  ship 
to  prosecute  her  voyage  liome,  and  were  afterwards  of  no  benefit  to  the  ship,  such 
r«|MiiiB»  Jie  thoiigfet,IwfOiildij|)r«|wlyi.co?w  .uR^leiTj  A  general  average.  Therefore, 
ded»e|ing  >tiMB  rb^aefiU  if  .<IB^i  ^M^  l»^^ted,^p  Ahe.^hip,  from  such  repair,  the  cost, 
he.ihM«fat>.was  to  be  pla«64 1«  }he'a^Q<]M»i)l:t9^j^90i^aLavei'age. 
•>?  ®gr5<LodPdrj8toweU  imtbe  Gratitudij?e»,aiPj(^,A(li».*  Rep.  265. 

». TJierftdiu«t«cJat>^ the  averftgftinrWI*. a  ca*j8,]iypul<i, however,  be  one  of  great 
difficulty.    Who  can  say5Bi?liatia  the  Jftmit^vQfj^ft  Qbljgftion  of  the  ship-owner  to 
repair  1    Practically,  if  the  cost  of  the  repwr^pjiW  Jwnwre  than  the  ship  would  be 
VOL.  XVI.  0   C 
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4.  But  the  quejition  of  repairs  is  ordinarily  mixed  vp  with 
other  charges^  for  which  coiitributica)  is  claimed.  Wh^  a 
vessel  puts  back  to  her  port  of  depaiiure  or  enters  an  inter- 
mediate one,  various  expenses  are  incuired,  and  the  principle  on 
which  they  are  to  be  charged  to  general  or  particular  acoouot 
depends  mainly  on  the  occasion  of  putting  ia.  In  the  first 
place  it  is  evident^  that  if  the  ship  be  brought  in  merely  to 
repair  a  damage  voluntarily  incurred  for  the. general  ben^t, 
and  which  would  itself  therefore  be  general  avei'age^  the 
charges  whichmay  be  incurred  pf  whatever  kind^  being  all  con- 
sequential upon  the  sacrifice^,  also  belong  to  general  average. 
On  the  other  hand,  if  the  necessity  be  occasioned  by  the  fdiuU 
of  the  ship-owner,  as  by  the  unseaworthiness  of  the  vessel,  in 
that  case  all  the  charges  will  fall  on  him  exclusively.  .AgfiiB, 
where  the  ship  runs  into  a  port  for  shelter  from  a  storm,  or 
protection  from  an  enemy,  in  such  ca^e,  according  to  t)ie 
definition  which  has  been  given,  &11  the  expens^A  iopjurred 
during  the  nece$9ary  stay  of  th^  veuel  in  the  port^  must  be 
borne  by  a  general  average. 

But  the  difficulty  arises  when  the  port  is  entered,  not  &s  a 
refuge  from  impending  danger  simply,  but  in  conseqence  of 
injuries  already  sustained.  Take,  for  example,  the  following 
case,  which  will  serve  for  an  illustration  of  all  otliers  f4  tb# 

worth,  he  will  abandon  to  the  -anderwriters  for  a  total  loss  apd  take  his  chance 
of  sending  on  the  cargo.  And  yet,  short  of  this  point,  where  can  his  obligation  to 
repair  be  considered  as  ending  !  If,  howeter,  the  docth-ine  of  Lord  StoweU  fo  taken 
without  th«  qualification  which  we  have  giyeo  to  U  in  the  lei^t,  thaoxpense-ol.K* 
pair  in  all  cases  wh^n  absolutely  necessary  to  the  prosecution  ^f  \k%  voyage  shpvM 
be  general  average,  because  on  principle  what  matters  it  whether  the  expense  in  the 
first  instance  falls  on  the  ship  or  ^he  goods  ?  If  the  ship  alone  ought  to  bear  it, 
then  the  ship  alone  ought  to  lepay  it  to  the  goods  which  have  been  apprc^riated  in 
the  first  instance  to  the  payment.  But  if  the  docuiae  is  to  l^e  r^iosived, only  with 
the  limitation  which  we  have  annexed  to  it,  then  in  practice  the  case  can  seldQm,  if 
ever,  occur.  It  will  be  seen  that  the  rule,  as  we  have  laid  it  down,  corresponds  ac- 
curately with  that  of  the  civil  law.  The  practice  of  admitting  repairs  done  on  the 
voyage  indiscriminately  to  a  general  average  would  be  a  very  dangerous  one.  The 
master  would  have  little  else  to  do  than  to  fix  on  the  cheapest  place  for  refitting, 
and  then  find  himself  under  a  necessity  of  running  into  it  to  repair.  Even  if  they 
are  ever  to  bd  admitted  to  average,  it  will  require  careful  consideration,  as  intimated 
by  Mr.  Justice  Bayley,  whether  more  has  been  done  than  the  owner  would  have 
been  obliged  to  do  after  the  expiration  of  the  voyage,  for  it  would  be  monstrous  that 
he  should  cast  as  a  common  charge  on  the  particular  adventure  the  cost  of  making 
his  ship  ready  for  anotlior. 
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same  kind.  The  vessel  strikes  upon  a  rock  and  springs  a 
leak,  and  the  common  safety  requires  that  she  should  run  for 
the  nearest  harbour  to  repair  the  mischief.  In  so  doing,  the 
following  <^rgea  may,  among  others,  be  necessarily  incurred — - 
pilotage,  harbour  dues,  lighters^,  repairs,  wages  of  the  crew, 
unloading,  wai«housiag  and  reloading  the  cargo  and  stores — 
and  the  questicm  is  by  whom  are  these  charges  to  be  seve- 
rally borne.  Now,  if  we  follow  out  the  principles  which  have 
hitherto  guided  as,  it  will  be  manifest  that  the  damage  to 
the  ship,  and  the  damage  or  danger  to  the  cargo,  are  both 
the  effect  of  a  peril  of  the  sea,  and  by  consequence  that 
the  one  loss  ought  to  fall  upon  the  ship,  the  other 
upon  the  cai^o.  The  expense  of  repair  we  have  before 
dismissed  as  particular  average,  and  on  the  same  principle 
the  expenses  of  unloading,  warehousing,  and  reloading  the 
cargo,  whether  taken  out  for  its  own  sake,  or  merely  for  the 
purpose  of  getting  at  the  leak  and  repairing,  as  they  are 
an  immediate  consequence  of  a  peril  of  the  sea  affecting  the 
cargo,  ought  to  fall  upon  the  cargo  alone  as  particular 
average.  But  the  act  of  entering  the  port  being  done 
to  save  all,  cargo  as  well  as  ship,  from  perishing,  and  the 
charges  incident  thereto  being  therefore  voluntarily  incurred 
for  the  sake  of  all,  it  would  follow  that  these  charges  ought 
to  be  brought  into  general  average.  There  remain  then  the 
wages  and  subsistence  of  the  mariners  during  the  detention 
in  port,  as  to  which  the  reasonal^le  rule  seems  to  be  this :  the 
necessity  of  entering  the  port  for  the  common  safety  being 
admitted,  the  wages  from  the  period  at  which  the  determina- 
tion was  taken  until  the  vessel  and  cargo  are  placed  in  safety 
ought  to  be  a  general  charge;  but  the  moment  that  object 
is  accomplished,  what  is  further  required  either  in  the  repair 
of  the  ship  or  for  the  benefit  of  the  cargo  being  particular 
average,  so  also,  thenceforth,  should  be  the  wages  and 
maintenance  of  the  crew ;  and  consequently,  as  the  wages 
generally  belong  to  the  ship-owner,  and  constitute  a  charge 
upon  the  freight,  so  this  extraordinary  expense  should  be 
placed  to  the  account  of  the  freight  alone. 

If,  as  we  venture  to  think,  the  results  thus  obtained  are 
just,  it  may  be  thought  strange  that  on  this  subject  there 
should   be  a  great  diversity  of  opinions  and  regulations  in 

cc2 
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the  foreign  orditianceg,^  and  still  moYe  strange,  that  in 
the  practice  of  this  country  u  rule  should  have  been 
adopted  apparently  unaccountable  and  capricious,  yet 
too  strongly'  established  by  usage  to  be  easily  shaken. 
It  is  thus  stated'  in  a  "work  bf  great  aul!hoTity:—'Mt 
\i  now  usual  in  this  country,  when  a  v^issel  puts  into  a  ^bft  ott 
adcotint  of  a'dartistge  belonging  to  paiiicular  averj^e,  which 
requires  to  be  repaired  before  she  can  safely  proceed  on  her 
voyage,  to  allow  in  geneial  average  -th^  expense  of 'fetering 
the  port  and  unlbading ;  to  charge  the  bwnefr  of  the  goods 
with  the  warehouse-rent  and  Expenses  attending  the  cki^6, 
and  to  throw  the  expense  of  reldaditig  and  departure  upon 
the  freight."^  It  seenis,  moreover,  that  the  whole  cliirgfe  of 
wages  and  miiintenance  is  assigned  to  the' frei^t,  and  this 
perhaps  is  less  to  be  complained  of,  as  inf  practice  'it  wbuld 
be  difficult  to  dmw  the  line- at  which  the  general  diarge 
should  cease  and  the  particular  commence.  ' 


*  The  student,  whose  curiosity  may  lead  him  to  investigate  these  ordinaocesi,  will 
find  them  all  collected  in  the  work  of  Mr.  Benecke,  Vn  which  weliave  already  re- 
ferred.   The  EtfgUsh  Ittw  oti  this  subject  remains  ib  a  i^erjruttfatt^ctory  sMte  of 
vagueness  •  and  naoartaioty .    There  is  a  passage  in  .Beanres  (:66)  ta  4he  «ffc£t,  that 
where  a  ship  is  forced  to  enter  a  port  to  repair  the  damage  she  ha^  ^uff^i^  in  a 
storm,  being  unable  to  continue  her  voyage  without  apparent  risk  of  being  lost,  the 
wages  and  provisions  of  the  crew  from  the  day  on  which  it  was  resotved  to  seek  a 
J>brt  to  f^fit,  to  th^  dayofhttdepo^jLTcfrom  thence,  with  aH  the  charges  of  unlokditjg, 
reloading,  anchorage,  pilotage,  and  every  other  expense  incurred  by  thismecssasity, 
shall  be  brought  into  a  general  average.    This  proposition,  we  think,,  is  indisputa- 
bly wrong,  and  yet  it  seems  to  have  been  incidentally  approved  by  IVJr.  Justice 
Buller,  in  the  eairly  case  of  Da  Costa  v.  Newnhdm,  2  T.  R.  407;  and  in  the  Co- 
penhagen, 1  Rob.  Adm.  Rep.  494,  Lord  Stowell  held  the  expenses  <^  hnload- 
ing  and  reloading   the  cargo  for  the  purpose  of  repair  to  be  a  general  average. 
Still  the  case  of  Power  v.  Whitmore,  4  M.  &  S.  141,  before  cited,  and,  incidentadly 
thatof  Plummer  V.  Wildman,  3  M.  &  S.  482,  lead  to  a  contrary  result;  and  the  doc- 
trine is  directly  oppoised  to  the  rule  of  the  civil  law,  as  we  find  it  laid  down  in  the 
following  case  :    Navis,  adverse  tempestate  depressa,  ictu  fulminis  deustis  arma- 
mentis  et  arbore  et  antenn^,  Hipponem  delata  est ;  ibique  tumultuariis  armamentis 
ad  praesens  comparatis  Ost^am  navigavit,  et  onus  integrum  pertuUt.    Quaesitum 
est -an  hi,  quorum  oniis  fuit,  «anf<e  pro  damnb  confcrre  debeatrt.    RcSii)nditi  non 
debcre;  hicetitm  sumptus,  inslruend®  magrs  navis,  quam  cdnserfatidaTum  mer- 
ciu«  gratift,  factus  eat.— Ff.  de  Legi  Rhod.-^De  Jao.  1 4,  2.  6. 

^  Benecke,  ch<  v.  p.  198.  The  author  adds,  "  that  a  ooireot  adjustmctnt  is  not 
obtained  by  this  distribution  will  appear  from  what  has  been  already  stated*  It  is 
to  be  regretted,  that  while  such  anomalies  are  suffered  to  exist  ia  .pr^otiee,  the 
assured  is  sometimes  obliged  to  claim  what,  properly  speaking,  is  not  due  to  him. 
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It  will  be.observecl,.  that  the},  rule  of  bringing  tfi^.port 
chajges  ii^toi  gei^jeral  average  is  expressly  liix^ited.  Xq  the  case 
wbere^^^^  mffity  of  the  t?weZ  requires.,  that  thj^  repairs  should 
be  made.  The  sjiip  must  be  driven  into  port  by  necessity, 
W)t.  carried  there  by  chcwce:  if  the.  repair  is .  sought  not  ^ 
indispensably  tqthe  prosecution  of  the  voyage,  but  as  a4v^n- 
tageous  to  the  ship  merely,  then,  must  the  ship  alone  bear  all 
the  coUatejal.  charges  of  procuring  it.  The  accessory,  in 
short,,  must  follow  th^  nature  of  its  principal. 

On  thi^  prinqiple,  if  goods  so  carried  into  port  are  there 
daiftaged^.  stolen^  or  burnt,  the.  loss  thus  sustained  will  be 
general  average,;,  if  the  occasipn  of,  going  into  port  were 
genera},— pi^?;tiqulaif,  if  the  oe^asion  were  particular.  But  in- 
jwy^r^^ultingirom  internal  decay  is  an  accident,  it  is  said, 
to.be^  a$ci;il?e^,  not.to  the  circumstance  which  .drove  the  vessel 
into  port,  bijit  to  the.  quality  of  the  goods  themselves^ and  is 
therefore  in  all  cases  jBiccounted. a. particular  average.*  :    . 

5.  All  extraordinary  expenses  incurred  for  assistance  ren- 
dered to  a  vessel  in  distress,  and  under  circumstances  not 
constituting  a  salvage,  are  to  be  included  in  general  average ; 
and.,  on  the,  same  principle,  the  loss  of  money  or  goods  given 
by  way.  of  ransom  or  composition  to  an  enemy  or  pirate, 
where  other  means  of  escape  were  hopeless,  would  be  a  sub- 
ject of  general  contribution;  but  in  this  country,  ransom, 
F^P^rfy  ^^  called,  is  expressly  prohibited  by  law,^  and  the 
case  will  not  often  occur  where  an  enemy  or  pirate  would 
aecept  part  as  a  composition  for  the  whole. 
.  6,  It  has.  been  mentioned  in  a  former  discourse,  that  if  a 
neutral  vessel  have  enemy's  goods  on  board,  the  goods  may 

to  ihake.tip  for  tUose  cases  in  which  the  same  practice  withholds  from  him  the 
restitution  to  which,  according  to  the  ijature  of  the  subject,  he  would  be  en- 
titled."   The  rule  at  present  in  use  presses  unfairly  on  the  ship-owner. 

^  There  are  cases  however  in  which  the  justice  of  this  rule  may  be  questioned. 
SupposjB  a  vessel  make  for  port  to  avoid  an  enemy,  and  be  there  detained  by  a 
blocik^din^  squadron.— Here  is  an  admitted  subject  of  general  average.  If  then  apart 
of  tl^^ciifgo  ^e,of  «ach  a  nature,  that  it  would  have  borne  the  ordinary  voyage^.but  is 
destroyed  by  the  delay,  surely  this  k»«  .should  be  accounted  part  of  tlie  ««rr j/i<?« 
Tnadftforthe'dommoB  safety,  and '  therefore  admissible  to  average.  The  practice, 
lowev^f/«eett»  tx>  be  (Whefrwise/ 

*'tt*  Oed;  8;  6. 25,  and  48  Oeo^,  8,  c.  7^,  s.  16  4nd  17; 
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be  seiied,  but  the  ship  is  free;  and  conversely,  that  neutral 
goods  on  board  an  enemy's  vessel  are  free^  though  the  ship  is 
prize.  Suppose  then  that  for  the  sake  of  releasing  the  gcNods 
or  ship,  a  sunt  of  nioney  be  paid  to  the  captor  as  a  compo^ 
sition  or  redemption,  or  that  the  vessel  being  carried  into 
port,  charges  are  incurred  in  the  redemption^  kc^  afe  these 
expenses  to  be  treated  as  general  average,  and,  if  so,  on  what 
principle?  Where  the  goods  alone  are  liable  to  confiscation, 
the  expenses  and  damages  incurred  fot  their  preservation 
ought  to  fall  upon  their  owner  alone.  But  as  the  owner,  by 
carrying  such  goods,  voluntarily  exposes  the  vessel  to  a  de^ 
tention,  the  charges  of  such  detention,  so  far  as  tliey  affect 
the  ship,  should  in  justice  fell  upon  the  owner,  as  those  which 
affect  the  cargo  should  in  like  manner  fall  upon  the  mer- 
chant.^ In  estimating,  therefore,  the  loss  by  a  composition 
with  the  captor,  the  principal  sum  ought  to  be  placed  to  the 
account  of  the  cargp,  whilst  the  shipowner  should  be  charged 
with  a  sum  bearing  such  proportion  to  the  whole  sum  paid  as 
the  probable  expenses  of  detention  to  the  whole  value  of  the 
goods  redeemed.^  The  same  principle  applies  of  course  to 
the  converse  case  of  free  goods  in  an  enemy's  ship. 

7*  Salvage  to  men  of  war  and  privateers  for  recapture  from 

*  The  rule  ii  thvs  stated  by  Mr.  BcQeeke:  *"  When  neutral  veeiels  iiLtimitff 
war  are  arrested  and  carried  into  port  for  examination,  the  charget^  reeUtiming  them 
are  undoubtedly  general  average  if  incurred  for  the  liberation  both  of  the  ship  and 
cargo.  But  if  either  the  ship  alone,  or  the  cargo,  or  a  part  of  the  latter,  be  the 
cause  of  the  detention,  the  charges  of  reclaiming  must  be  borne  by  that  party  on 
whose  account  they  were  occasioned."  But  \h  this  he  say«  nothing  of  the  loss 
by  the  detention  itself,  as  the  loss  or  increase  of  freight,  wages,  iiid  prof  Isfons  fbr 
the  crew,  &c.    On  these  points  there  is  great  uncertainty. 

3  Mr.  Stevens  says  generally,  (p.  26,)  that  money  or  goods  given  by  neuitals  to 
an  enemy,  as  a  composition  to  release  the  ship  and  the  remainder  of  the  cargo»  and 
charges  incurred  in  obtaining  the  release  of-  a  ship  which  had  been  unjustly  de- 
tained, are  general  average.  But  his  rule  is  laid  down  much  too  broadly,  and  in 
this  respect  Mr.  Benecke  distinguishes  much  more  accurately.  It  is  usual,  in  the 
Court  of  Admiralty,  to  make  the  cargo  bear  all  the  expenses  where  the  ship  is  in- 
nocent, and  this,  though  not  quite  accurate,  is  nearer  to  equity*  The  case  put  in 
the  text  is  given  by  way  of  example  merely.  A  hundred  others  may  be  aopposed 
presenting  considerable  difficulty.  For  example,  suppose  a  part  only  of  the  cargo 
is  liable  to  the  seizure,  upon  what  are  the  losses  sustained  by  the  rest  to  fall  1 
Again,  in  the  case  of  a  time  freight,  is  the  period  of  delay  to  be  dedttcted  from  the 
freight,  or  is  it  to  be  borne  by  the  cargo,  or  to  be  general  average  1    We  appre- 
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an  eoemy  is  an  undisputed  subject  of  general  average ;  but 
the  loss  of  particular  goods  seized  by  an  enemy  is  particular 
arerage  only. 

8.  The  d)arges  of  convoy  in  general,  as  not  being  occa- 
skmed  by  extraiotdinary  and  unforeseen  peril,  are  not  brought 
iBto  average  j  but  if  a  vessel  find  herself  unexpectedly  com- 
pelled to  take  refuge  in  port^  and  ther«  to  wait  for  the  pro- 
teetion  of  convoy,  there  can  be  no  reason  why  the  charges 
occasioned  by  such  delay  should  not  be  general  average. 

9.  hom^e»  Mid  expenses  consequent  upon  an  embargo  or 
hostile  detention,  are  of  course  ordinarily  particular  average ; 
bat  it  has  been  doubted  Whether  in  such  cases  the  wages  and 
provisions  of  the  crew  should  not  be  carried  to  general 
avefrage,  and  the  French  law  expressly  so  ordains  where  the 
vessel  is  chartered  by  the  month.  The  case,  however,  has 
none  of  the  elements  which  constitute  a  claim  to  contribution, 
and  ia  to  be  looked  upon  as  a  pontive  regulation  merely,  fur- 
nishing theref[>m  no  precedent  for  practice  elsewhere.^ 

9*  There  remains  yet  <Mie  case  of  some  nicety  to  be  con- 
sidered; Where  a  vessel  is  accidentally  stranded,  the  damage 
to  the  ship  and  cargo  respectively  is  in  the  first  instance 
clearly  particular  average;  but  the  expenses  incurred  to  pre- 
vent her  from  going  to  pieces,  may,  under  circumstances, 
become  a  general  average.  If  the  object  be  to  get  the  vessel 
afloat,  and  that  object  be  accomplished,  it  is  clear  that  all 
damages  and  charges  sustained  in  the  attempt,  intended  as  it 
was  for  the  common  benefit,  and  to  avoid  an  impending 
danger,  will  be  within  the  rule:  but  if  the  object  be  merely 
,to  save  the  cargo  and  the  materials  of  the  vessel  as  a  wreck, 
the  chaises  in  that  case  will  be  included  in  the  salvage,  and 
will  not  therefore  be  brought  into  geneml  average. 

htodi  afl  to  the  first  case,  that  aoy  iDcidental  loss,  as  of  markets,  or  from  the 
perishable  nature  of  the  goods,  which  may  be  sostaioedby  inoocent  owners  of  cargo, 
would  be  reckoned  particular  average  to  them ;  and  as  to  the  second  case,  that  if 
the  cargo  occasioned  the  detention,  the  freighter  must  pay  the  full  freight ;  if  the 
vessel,  he  would  be  relieved  ff  om  so  much  of  it  as  accrued  during  the  detention. 

1  Mr.  Justice  Duller,  in  the  case  of  Da  Costa  v.  Newnhara,  (2  T.  R.  407,) 
speaking  of  the  expense  of  wages  and  provisions  during  an  embargo,  expresses  him- 
self thus  :  "  Tlie  Court  has  said  that  these  charges  shall  fall  upon  the  owners  only, 
and  the  freight  must  bear  them." 
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If  the  vessel  be  purposely  run  aground^  and  afterwards  got 
off  with  damage,  tbe  questipa^hetberihe  repair  qf  ^uch  dar- 
m^e  is  to  be  assigned  to  general  or  paiticular  avers^may 
not  in  practice  be  always  of  very  easy  detepittiaatioti.  ^Vbe 
piiaciple,  bowereri  can  scarcely  be  considered  doubtful^. and 
the  distincti^MQ  to  be  observed  caimot  be  better  illnStFatedtbaii 
by.  the  following  obserrations  of  the  auilior  to  whose  work  -ao 
frequent  reference  has  been  made:  ^^  If  the  situation. of  lAe 
vessel  were  such  as  to.admt  o£  no  alttirnaiiye,  so  that  without 
running  her  ashore  she  would  have  been  unavoidably  lost, 
and  that  measure  were  resorted  to  for/ the  purpose  of  saving 
the  lives  or  liberty  of  the  crew,  no  contribution-;  can  ;tafce 
place,  because  nothing  infabt  wae  saerificed.  Biitiif  the 
vessel  and  cargo  wece  in  a  perilous,  but  not.  &  desperaip  sitaa* 
tipn,  and  the  measure  of  running  her  ashote  were  delifaeraJtety 
adopted  as  best  calculated  to  save  the  ship  and  cargo;;:  in  that 
case  the  damage  sustained,  according  to  the  fundamental 
rules,  cpnstitutes  a  claim  for  restitution.  Suppose  that  a/ ves'^ 
sel  having  sprung  a  dangerou»'  leak,  the  xiias6er^<  iiii' order  to 
save  4  vi^luable  catgo,  determines  to*  run  her  ashore  in  la'Cdos* 
venieut  place,  although  he  might  pom&2y  have  reached  k 'har- 
bour with  the  leaky  vessel,  atleast  if  he  had-choseti  tothhyw 
overboard  part  of  the  cargo — or  suppose  him  tO'  adopt  tbe 
same  measure,  if  pursued  by  an  enemy^  considering'  this  a 
more  efficacious  mediod  of  effecting  her  escape  tihan  by  lights 
ening  the  vessel  by  jettison^^ere  we  find  all  the  i  necessary 
requisites  for  constituting  a  [ri^t  to]  general  contribution,-— 
imminent  danger,  a  voluntary  determination  .and  a ' sacrifice ; 
and  there  seems  to  be  no  reason  for  distinguishing  these  cases 
from  that  of  goods  thrown  overboard,  or  a  mast  cut  aWay  in  a 
storm."  ^  J 

10.  It  will  at  once  occur  to  all  persons  conver&su)t  with 
mercantile  transactions,  that  for  defraying  the  extraordinary 
expenses  which  the  various  accidents  of  navigation  may  render 
necessary,  the  master  must  frequently  be  driven  to  the  elxpc- 

1  Beoecke,  c.  v.  p.  219.  Mr.  Stevens,  in  his  Essfty/to&troterls  th^  ddctriDei 
and  persists  in  an  opinion,  that  in  no  case  can  voluntary  stranding  be'made  a  sub- 
ject of  general  average.  He  admits,  however,  that  authority  atid  practice  are  both 
Against  him,  and  ibr  ourselves  we  are  t)Ound  to  say  that  we  think  his  reasoning  un- 
sound. 
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ditttt  of  borrowing  money  in  an  intermediate  poit>  and  it  will  be 
as.  readily  perceived  .that  the -charges  attending  the  transaction 
will  form  an>  item  of  general  or  particular  average,  as  the  ex-*- 
peases,  themad'ves  > belong  to  the  one  or  the  other  of  these 
oaite^ories;  Biit  .comieeted  with  this  subject  there  is  a  dis-^ 
tiaetidnto  beobserved of  great  practical  rmporttoce.  In  ge- 
Deral>  we  ha2v«  said>  if  the  vetoei  and  her  cargo  be  ultimately 
lost,' the  fisnd  from  whence  compensation  should  be  mad^  in 
general  average  ,beiiig  dei^troyedy  the  Tight  itself  must  perish 
with  it^-^and  this*  is  true  as  regards  losses  and  damage  merely. 
Butias  to  s»n)s  borrowed,  inasmuch  as  the  personal  credit  of 
the  parties;  interested  is  pledged  for  the  repayment,  through 
their  dnly!  authorixed  representative  the  master,  there  is  no 
reasonwhythe^rightiofilhe- creditor  should  be  affected  by  any 
cosEtnB^^des  which  may  subsequently  befal  'the  vessel:  for 
these, :theceforey  thcsg«ieral  average  will  still  be  playable,  a'bd 
thus  it  is  ipofesible  that.even  more  than  a  total  loss  of  the  pro* 
perty.  embarked'  inr  an  adventure  may  fell  on  the  several  par-, 
ties  DT  their  ttoderwriters.  Where,  the  loan  is  obtained  on 
bottomry,  then^  although  the-  charges  will  be  higher  if  the 
veasel  or^goods  anrivein  safety,  yet  there  is  this  advantage, 
that  the  whole,  liability  ceases,  with  the  loss  of  that  Upon  which 
ifciwa»;«feeucedi^.  . 

r  11:.  Of  the.salfr  of 'a  part  of  the  cargo  for  defraying  the  ex- 
pensed ofi  repairsc  sometUkig  has  already  been  said,  but  there 
may ''be  other  tanid  less  questionable  occasions  for  resorting  to 
tbisieifitremje  measure;  and  there  is.  no  doubt  that  when  the 
occasion  was  a  justifiable  one,  and  the  contemplated  benefit 

*  The  questions  which  arise  oq  bottomry  bonds  are  sometimes  not  a. little  com" 
plicated,  as  will  be  seen  by  those  who  are  curious  enough  to  cctnsult  the  pages  pf 
Beoecke,  c.  vi. :  "  Of  Money  raised  Abroad  and  its  Relation  to  Avera^.*'  for  ex- 
ample, suppose  a  bottonfry  bond  on  ship,  freight  and  cargo,  with  benefit  of  salvage  to 
the'leuderv  end  4be  ship  .sabsequetitly  wnecked,  but  with  salvage  both  of  ship  and 
f  OQ49«f  DQw,  ^fsuroiDg  the  charges  for  which  the  bond  was  giVen  to  be  legitimately 
gejoe^^  ay|BT«ig|e^(fo^  thi^.is  to, be. first  ascertainedji  the  value  of  the  ship  sa.ved  may 
be  less  than  the  proportion  in  which  it  was  liable  to  pay  the  bottomry,  and  the 
valvA  0^  tbe^o(N2^«aved.of  A,  ap4  B.  ipay  be  more  than  cfaeu- several  proportions : 
tlie  deficiency. to  the  bottamiy  lender  must  then  be  made  good  by  A.  and  B.  in  the 
pEopoiiion  of  the  n^t  value  of  their  goods  xespectively  after  deducting  the  original 
bottomry  ^^ge*  This  ^lay  serve  for  a^  sample,  though  by  no  means  one  of  the 
most  intricate  cases. 
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general  to  all,  the  loss  by  the  sale  will  come  ultimately  into 
contribution.  We  say  ultimatsly,  because  directly  and  in  the 
first  instance  it  seems  to  constitute  a  personal  charge  upon 
the  sbip*owner|  who  is  considered  as  having  raised  the  money^ 
as  it  were,  by  a  forced  loan  from  the  owner  of  the  goods ;  and 
the  effect  therefore  will  be,  that  in  this  case  also  the  subse- 
quent loss  of  the  vessel  will  not  extinguish  the  claim ;  but 
that  as  the  owner  will  still  be  liable  to  pay,  so  he  will  also  be 
entitle  to  rerimbursement  in  general  average. 

It  would  be  endless  were  we  to  prosecute  into  more  minute 
detail  the  various  questions  to  which  the  chances  of  navigation 
and  the  operations  of  commerce  may  give  occasion,  or  the  ferti- 
lity of  casuistry  invent.  Enough  has  been  said  to  explain  and 
^  illustrate  the  principles  on  which  an  average  ccM^bhtion  can 
be  claimed  in  respect  of  any  particular  loss  or  charge,  and  we 
shall  therefore,  in  our  next  discourse,  proceed  to  show,  se- 
condly, on  what  the  assessment  is  to  be  made. 
L. 


SECOND  REPORT  ON  CRIMINAL  LAW. 

Art.  VIII. — Second  Report  from  kis  Majesty*s  Omms- 
sioners  on  Criminal  Law.  Dated  9th  June  1836.  Or- 
dered  by  the  Home  of  Commons  to  be  printed,  20th  June, 
1836. 

We  shall  best  explain  the  precise  objects  of  this  Report  by 
copying  the  introductory  passages  :  — 

"  In  our  last  report  oji  the  Criminal  Law,  we  requested 
your  majesty's  attention  more  particularly  to  the  present  state 
of  the  unwritten  part  of  it ;  conceiving  that  one  of  the  most 
important  objects  of  a  digest  is  the  reduction  of  the  unwritten 
Criminal  Law  to  a  more  accessible  and  intelligible  shape,,  and> 
the  rendering  it  capable  of  more  certain  and  efficient  applica- 
tion. It  appeared  to  us  to  be  essential  to  the  attainment  of 
this  great  object,  that  the  necessity  for  such  a  work,  and  the 
difficulties  attending  its  execution,  should  be  well  understood, 
and  that  the  principles  on  which  it  is  to  be  performed  should, 
in  the  first  place,  be  well  considered  and  determined. 
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. "  In  order  to  afford  a  practical  illustration  of  our  general 
remarks^  we  proceeded  to  make  a  digest  of  the  rules  of  the 
unwritten  Criminal  Law^  so  far  as  they  relate  to  defining  the 
crime  of  theft.  The  digest  which  we  presented  to  your  ma- 
jcwty  upon  this  subject  was  not  made  with  a  view  of  recom- 
mending that  it  should  be  passed  into  a  law,  but  for  the  pur- 
pose of  showing  that  the  very  principles  of  the  unwritten  law 
of  crimes  were  frequently  unsound  and  discordant,  its  distinc- 
tions subtle  and  refined,  and  its  rules  complex  and  indistinct 
in  their  appUcation.  We  considered  that  such  a  digest  would, 
in  conjunction  with  the  general  remarks  offered  in  our  First 
Report,  satisfy  your  majesty  that  some  amendments  of  the  na- 
ture we  proposed  in  the  principles  of  the  unwritten  law  of 
crimes  were  expedient  prior  to  the  law  being  reduced  into  a 
statute,  and  obtaining  the  sanction  of  the  legislature. 

^^  Having  thus  observed  upon  and  illustrated  the  present 
state  of  the  unwritten  law  of  crimes,  we  now  purpose  to  ex- 
amine such  of  the  more  important  branches  of  the  Criminal 
Law,- written  and  unwritten,  as  appear  to  be  susceptible  of 
material  improvement.  And  that  our  suggestions  may  be  the 
more  systematic  and  intelligible,  we  proceed  to  state  the  order 
in  which  we  shall  submit  to  your  majesty  the  various  subjects 
on  which  we  intend  to  report : 

'^  Ist.  The  classification  of  crimes. 
2d.    The  definition. 
"  1.  Of  crimes. 
"  2.  Of  punishments. 

"  3d.    The  jurisdiction  of  Courts. 

"  4th.  The  processofaccusation,  inquiry,  judgment,  and 
execution. 
"  We  beg,  however,  to  state,  that  our  labours  have  not 
be^n  confined  to  the  offering  of  these  suggestions  for  the  im- 
provement of  the  Criminal  Law.  We  have  also  proceeded 
with  the  Consolidation  of  its  various  branches ;  though  what 
we  have  done  in  this  last  respect  is  obviously  not  of  a  nature 
to  be  presented  to  your  majesty  until  the  system  of  which  it 
will  form  a  part  shall  be  completed. 

"  Having  been  desired  by  one  of  your  majesty's  principal 
secretaries  of  state  to  present,  at  an  early  period,  the  result  of 
our  inquiries  respecting  the  defence  of  prisoners  by  counsel, 


370  Second  Report  on  Criminal  Law. 

and  the  iDftiction  of  capital  ,piW3hinentS|  we  have  completed 
in  the  first  instaaQef  and  now  si^bmit  separately  to  your  ma- 
jesty,* BO  muqhof  our  Report  as  relates  specially  tp  thpse.two 
subjects."   . 

The  question  relating  -to  the  defence  of  prisoners  by  coun- 
sel has  been  already  disj)o$ed  .of  (satisiiactorily  or  un^atisfac- 
torily^  as  timQ  may  decide)  by  an  act  passed  at  the  conclusiion 
of  the  last  session.  We  tl:»erefore  think  it  unnecessary  to 
dwell  long  upon  the  part  of  the  present  Report  regarding 
it,  which  presents  a.  fair  and  iible  summary,  a  little  de- 
faced by  tautology,  of  the  leading  arguments  for  andjagainst 
the  alteration.  They  conclude  this  head  of  inquiry  ^s  fol- 
lows : 

"  Having  thus  adverted  to  and  observed  upon  tl^  principal 
reasons  for  and  against  the  pje^ent  anomaly,  we  Jiujo^Jy  sub- 
mit  the  following  results  of  pur  ipcjuipy,  .  .    ,  '  .  •  ..  m  t 

^Mt  appears. to  us  tbaly.as  a..gener0j.pqsitiQ9»thf^  r^tof:^ 
party  accused  to  be  hetind  previously  to  cKXidemnatipR.. j$ 
founded  on  prtndples  of  reiK9on>  humanity  and  ju^tiee/reoo^ 
nized  by  the  law  of  England. '   '^  '  .•,,.•.' 

*'  That  it  is  essential  tP  this  right  that  it  fehodld,  at-'lhe 
option  of  the  accused,  be'  e^xerci^ed  thtt)ugh'lhe'  «gc!ttcy  of 
counsel.  •      •  t       .  - 

"  That  no  reasonable  distinction  as  to  the  eixercise' of  £he 
right  can  be  made  between  felonies  and  other  classes  of  crinies. 

"  That  the  present  pi-j^ctice  is  in  many  respects  detrimental 
to  the  interests  of  justice,  in  regard  to  .tlie  conviction  of  the 
guilty^  as  well  as  to  the  protection  of  the; .innoQent^ .     ., .;     . . 

'^  Thpjt  whilst  it  appear3  to. us  .thM  considerable  incoi^ve- 
nience. might  follow  fro^  permitting. a  full  defence  by  qouD^l 
on  trials  for  febny,  we  do  .not  think  that  the  argumentsi  wtged 
in  favour  c^tbe  anomaly  cire  sufficient  tp  wacrant  itft'Cbntiiui^ 
ance.-  '        "   •'     -  .       .;.       ^      ,.'i  : 

**  That  the  pirisotiet's  couasfel  should  in  afl  cases'  beerititled 
to  th^  concluding  addrfe^s,  and  that  the  same  practice  itt^  this 
respect  should  be  extended  to  trials  fbi'  misdemeanors.'    ' 

"  Considering,  however,  the  dfefereiicie  due  to  tlie  opinions 
which  are. entitled  to  high  respect,  and  that  the  alleged  incpn- 
veniences  of  the  proppsed  change  would  principally  occur  on 
trials  in  the  inferior  Criminal  Co\irt^,  we  have  to  ^rewfirj^^t  )th*t 
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if  it  should  be  deemed  desirable  to  tnake  an  experiment  as  to 
the  probable  effe^Ct  of  the  (iharige,  ftrll  defence'  by  counsel 
might  be  alloWed,'  in  the;  fir^t  ihstance,  iri  cetpitkl' ciis^s  Only, 
and  it  might  be  declared,  that  in  other  cases  of  felony  the 
prisoner's  cotm^el  should  have  the  Ifke  privilege,  in  case  the 
prosecuting  counsel' addressed  the  jaiy.*' 

The  provision  giving  thie  p!tis6ner*s  eotinsel  the  last  word 
was  struck  out  in  the  House  of  Lords.  As  it  seems  hot  un- 
likely that  the  Act  niay  be  fduiid  to  require  mbdrfidatiori  in 
this  particular,  we  subjoin  Sir  Frederick  Pbllock's  opinion 

upon  the  point  i '      '  ' - 

*'  Tte  coarse  you  would  think  best  would  6e  that  oif  allowing 
counsel  for  prisoners  on  all  occasions  to  have  the  last  word  ? — Yes  ; 
iiii  coiir^  1  should  recommend  iv'ould  be  this:  to  allow  the  prosecur 
tHi^S  <i6tttik A  to' di&it  the  dase/With  isuch'ohJservaUons  as  might  occur 
to  him  to  be  necessary  to  ■erlaWcf  thb  jury  to' Understand  the  evidence, 
bdd' tiio^^t  after  ^^i^vldfOHie  for  th«  profitecfution,  to  allov^  the  defen- 
-danl^ii^tiiiteel*  to  >  address  the  jury  and  to  call  bis .  wttfttdges^  an4 
tbeov^  If.tfaeiprqs^caitDifdicounsdi  thoo^tJc  advi6«ibk  to  makd  a  ipeedi 
to  the  jury  upon  the  whole  case,  I  wou)^  jce^^t^ioly  givis  M  thedefeQ«- 
.dwt|s;C(^l^n^^ahe.  ng<?ft;  of  :a>gen6ii^  r€^l^;bMt  if  the  prpsetutor's 
.cpHP^l,dficli/?fBrf,fiddrejB$ing.the  ji^ry  at  thejdpse  of  (ih«  def^i^dant's 
case^  then  I  would  not  allow  the  defendant's  counsel  again  to  ai^dress 
tbeiury^  ai)?j  I  thjfijk  tjie  effect  of  this  rule  would  be,  thaj;  ioa  very 
larjg;e  m^ority  of  cases,  pfobably  19  out  of  20,  if  not  99  out  of  100, 
the  prosecutor's  counsel  would  not  address  the  jury  upon  the  .defen- 
dants case,  and  therefore  the  proceedings  would  be  very  nearly  as 
sliort  as'tliey  are  nb^,  the  defendant's  counsel  bubstftutii^g  bis  speech 
for  a  long  cfoks-exatrilnatibn  df  the  pioseculdr's  witnesses.  I  would 
li^^^'ardd,  ^b  r^ki^'to  ^tb^^in]^  thie  defetidant's  cbuiifsdl  the  general 
ii^l^ly;  ibat'itls^inciccdi'daae&Ai^it'h  iEincii9n«fH*tM;tke  tlmfi  tbe defendant 
iu:^^ry^ vase,  if>  he  c&lli  witnesses,  should  >  faave  the  beneDt  of  bis 
iMttinaeinddrie&sing . the  jury  twice*  -  In  Ii-eiandj  at  theflrefient  momlent, 
if  the  defendant  calls  witnesses  in  a  civil  case,  one  counsel  opens  the 
ca^  (^.theijiiryan^rai^otberiCQun^elat  the.close of, the, case, addresses 
tji?  jpry  wppn.the^fect  Qfthe.eyidience^And  ia.ma^ypasea  it  is.essen- 
tial  to  th^  attainment.of  justice  that  tl^e, defendant  should  l^ave  that 
privilege ;  it  is  fallen  intp  desu^jtude  in  this  pupt^y  except  in  certain 
cases  ;'  it  still  obtains  in  commissions  of  lunacy^  in  proceedings  before 
the  House  of  Commons,  in  cases  of  liigh  treason,  and  1  am  told  in 
sonic  cases'  at '  the  quarter  sessions,  and  it  is  the  opinion  of  some 
teamed  judges,  I  believe  how,  CliaC  it  ougllit  to  obtain  in  civil  cases  ; 
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ADd  any  person  acqaainted  with  onr  trials  byjurymiist  be  aware  that, 
unless  tbe  defendant  bas  the  means  of  setting  sorae  little  matter  right 
where  bis  sUitement  to  tbe  jury  is  different  from  the  evidence  Actoaily 
produced^  injustice  very  often  is  done.  Considering  it  therefore  the 
right  of  a  defendant,  speaking  generally,  to  sura  up  the  case  as  well 
as  to  state  it,  I  would  postpone  the  defendant's  second  speech  to  the 
prosecutor's  second  speech.  There  is  a  great  advantage  in  civil  cases 
in  tbe  plaintiff's  having  the  first  word  and  the  last  word  j  the  advan- 
tage of  the  last  word  must  be  given  to  some  one,  and  in  civil  cases  I 
think  it  is  quite  fair  that  the  last  word  should  be  given  to  the  plaintiff 
if  tbe  defendant  calls  witnesses  ;  but  in  criminal  cases  I  think  that  if 
there  be  any  advantage  it  ought  rather  to  be  given  to  the  defendant. 
With  respect  to  the  supposed  mischief  of  allowing  the  defendant's 
counsel  the  last  word,  I  believe  there  is  more  injustice  done  in  mii«> 
demeanors  by  allowing  the  prosecutor's  ooansd  the  last  word,  than 
there  is  done  in  cases  of  felony  by  not  allowing  the  defendant's  countel 
any  word  at  all. 

^^  You  would  apply  this  to  all  cases  of  criminal  proceedings  ? — I 
would  apply  this  to  all  criminal  cases  of  misdemeanors  as  well  as 
felony. 

"  And  at  the  sessions  as  well  as  at  the  assizes } — Yes.  Whether 
it  would  be  desirable  to  introduce  a  bill,  in  the  first  instance,  making 
an  experiment  at  the  assizes  under  the  authority  of  the  first  judges  of 
the  land,  to  see  how  it  would  work  there,  and  then  that  it  should  be 
introduced  at  the  sessions  under  regulations,  is  a  matter  on  which  it 
is  not  necessary  to  enter." 

Theae  suggegtions  well  merit  the  immediate  attention  of  the 
legislature,  or  the  bench,  for  we  are  not  aware  that  an  act  of 
parliament  is  necessary  to  alter  the  practice  in  this  re -pect. 
If  a  single  judge  (as  Lord  Denman  once  threatened)  were 
to  allow  an  additional  speech,  a  new  trial  would  be  ap- 
plied for  and  most  probably  granted,  but  were  all  the 
judges  to  agree  upon  a  change,  we  are  not  aware  that 
their  regulations  could  be  appealed  against.  So  long  as 
the  preseat  practice  lasts,  we  submit  with  all  due  deference 
to  the  leaders  of  the  bar,  whether  they  do  not  stand  a  little 
too  much  in  awe  of  one  another's  oratory,  and  over- esti- 
mate the  effects  of  one  another's  speeches  upon  jurymen. 
A  few  sentences  from  the  judge  are  generally  sufficient  to  do 
away  with  the  effect  of  the  most  artful  gloss  or  the  most 
eloquent  appeal,  or  if  he  only  speaks  long  enough  to  suffer 
the  immediate  impression  to  die  away,  the  verdict,  in  a  vast 
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majoiity  of  instanceB,  is  decided  almost  exclusively  by  the 
evidence.  We  have  been  at  con^derable  pains  to  verify  our 
conclusicxis  in  this  matter,  and  the  result  is,  that  verdicts  are 
constantly  sacrificed  to  the  exaggerated  apprehension  of  a 
reply. 

Another  point  in  which,  as  it  appears  to  us,  the  prevalent 
practice  is  susceptible  of  material  improvemeut,  is  the  cross- 
examination  of  witnesses.  Most  young  barristers,  and  many 
old  ones,  seem  to  think  that  they  are  required  to  play  Garrow 
or  Erskine  >yhenever  this  description  of  duty  devolves  upon 
tbem^  and  systematically  proceed  upon  the  assumption  that 
the  witness  Ims  been  guilty  of  perjury,  which  assumption  is 
g^n^rally  without  the  slightest  foundation.  We  are  aware 
that  a  useless  cross-examination  is  frequently  pursued,  that 
the  learned  counsel  may  be  thought  to  have  done  some- 
thing for  his  fee,  and  the  lamented  Lord  Killwarden  was 
fond  of  relating  a  story  to  the.  effect,  that,  having  contented 
himself  with  watching  the  proofs  in  a  case  where  he  was 
convinced  that  a  more  active  interference  would  have  pre- 
judiced the  prisoner,  he  was  stopped  before  he  bad  well  got 
clear  of  the  town  by  the  gang  to  which  his  client  was  attached, 
and  compelled  to  refund  the  guinea,  on  the  ground  that  he 
bad  done  nothing  towards  earning  it.  This,  however,  was 
in  Ireland,  forty  years  since,  and  we  are  convinced  that  a 
good  deal  of  time  might  now  be  saved  with  much  manifest 
advantage  to  all  parties* 

The, probable  effect  of  the  new  law  in  shortening  cross- 
examinations  in  criminal  pases,  may  be  collected  from  the 
following  passages  of  the  report  ; 

'^  It  is  objected  that  a  great  increase  of  expenditure  of  time 
and  money  would  be  ocoasioned  by  the  change. 

"  After  devoting  much  attention  to  thiS'  objection,  we  think 
it  probable  that  the  change  would  be  attended  with  a  con<- 
siderable  increase  in  expense  both  of  time  and  money ;  but 
we  cannot  assent  to  the  opinion  of  those  who  state  that  trials 
would  be  protracted  to  twice,  or  even  to  thrice  their  present 
length, 

"  In  tedious  protracted  cross-examinations,  resorted  to  not 
BO  much  for  the  eliciting  of  truth,  as  for  the  extracting  some 
contradiction  or  inconsistency  in  the  testimony  of  the  witness, 
and  exhibiting  it  to  the  jury,  or  for  throwing  discredit  or  sus- 
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picion  on  the  witness,  or  for  the  explaining  to  the  jury  the 
advocate's  views  of  the  facts,  a  degree  of  license  is  sometimes 
permitted,  which  frequently  occupies  a  considerable  portion  of 
time,  and  which,  if  he  could  express  bis  views  directly,  would 
probably  no  longer  be  allowed.  If  the  counsel  had  the  op- 
portunity of  addressing  the  jury,  he  would  be  careful  after  a 
fact  favourable  to  his  client  had  once  been  stated,  to  avoid 
the  risk  of  weakening  its  force  by  cross-examination ;  the 
fact  being  in  evidence,  he  would  reserve  his  comment  to  the 
period  of  his  address  to  the  jury,  when  he  could  make  it  the 
more  directly  and  forcibly,  and  without  fea^r  of  contradiction. 
Without  that  opportunity,  he  too  often  labours  to  impress  the 
jury  with  its  importance,  by  dwelling  upon  the  fact  and  its  . 
circumstances  in  the  course  of  cross-examination. 

"  The  zeal  of  the  defending  counsel  is  stimulated  by  the  con- 
sciousness that  his  own  reputation  is  at  stake ;  absence  from 
cross-examination  would,  in  the  majority  of  cases,  be  the 
wisest  course;  but  unless  the  counsel  exerts  himself,  the 
prisoner  thinks  his  cause  abandoned,  and  silence  may  induce 
the  jury  to  suppose  that  no  answer  can  be  given  to  the  charge. 
Hence  it  is,  that  a  counsel  will  cross-examine  at  length,  in 
the  hope  of  stumbling  upon  an  inconsistency;  will  dwell 
upon  a  number  of  irrelevant  points ;  and,  if  he  be  discreet, 
will  abstain  from  such  as  are  important,  in  order  that,  whilst 
he  avoids  questions  of  vital  importance,  he  may  not  appear  to 
have  been  guilty  of  a  dereliction  of  duty." 

We  suspect,  from  the  immediately  following  observations, 
that  the  objection  as  to  time  has  not  been  appreciated  to  its 
full  extent  by  the  Commissioners. 

"  It  may  not  unfrequently  happen  that  time  will  be  con- 
sumed by  unnecessary  speeches  of  counsel ;  as  to  which  we 
may  cite  the  observations  of  an  eminent  American  barrister, 
contained  in  a  letter  to  a  member  of  the  commission,  and 
which  is  inserted  in  the  appendix : — 

"  ^  It  is  true  that  the  time  of  the  Courts  is  occasionally 
wasted  in  listening  to  the  idle  declamation  of  raw  and  inex- 
perienced practisers;  but  this  is  an  evil  of  little  consequence, 
as  we  think,  in  comparison  with  the  mischief  of  placing  the 
criminal  in  any  degree  within  the  power  of  the  judge,  and 
putting  the  latter  in  the  two  incompatible  i-elations  of  judge 
and  counsel.' 
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"  We  do  not,  however,  conceive  that  a  compairison  ought 
to  be  made  between  the  conflicting  inconveniences :  that  the 
temporary  delay  which  the  alteration  might  possibly  occasion 
to  judges,  jurors,  or  counsel,  ought  to  be  placed  in  com- 
petition with  the  enoimous  evils  which  may  result  from  the 
condemnation  of  innocent  persons,  and  subjecting  them  to 
loss  of  liberty  or  life  by  denying  them  those  ordinary  means 
of  defence  which  are  allowed  to  a  defendant  in  an  action  of 
debt,  and  even  in  all  criminal  cases  of  superior  or  inferior 
degree  to  felony.  We  feel  convinced  that  the  complete  and. 
satisfactory  investigation  of  truth  on  all  criminal  charges, 
those  especially  which  affect  liberty  and  life,  is  of  far  too 
great  importance  to  society  to  bear  abridgement,  and  to  be 
sacrificed  to  any  collateral  suggestions  of  mere  convenience. 
We  therefore  think  it  unnecessary  to  dwell  on  the  evidence 
stated  in  the  appendix  to  this  Report,  tending  to  show  that  it 
is  Questionable  whether  in  fact  a  greater  portion  of  time 
would  be  consumed  by  allowing  counsel,  in  cases  of  felony, 
to  address  the  jury." 

N6w  the  grand  objection  is,  that,  if  much  additional  time 
were  required,  the  existing  system  of  judicature  must  be 
modified.  New  judges,  at  all  events,  might  become  neces- 
saiy,  and  it  is  not  well  possible  to  add  to  the  numbei-s  with- 
out diminishing  the  authority  of  the  bench.  The  extra- 
ordinary diminution  of  civil  business  within  the  last  five  or 
six  years  may  prevent  the  immediate  pressure  of  the  evil,  but 
we  are  hardly  yet  entitled  to  calculate  on  this  diminution  as 
permanent. 

The  second  division  of  the  Report  is  entitled  Punishments, 
and  particularly  that  of  Death.  The  subject  of  punishments, 
both  capital  and  secondary,  has  been  very  nearly  exhausted 
in  this  work.  The  conclusions  at  which  we  have  arrived  are 
in  substance : 

1.  That  in  the  existing  state  of  society  the  punishment  of 
death  must  be  retained,  but  that  it  should  be  confined 
nominally,  as  well  as  actually,  to  the  highest  order  of  crimes. 

2.  That  our  whole  system  of  secondary  punishments  im- 
peratively requires  revision,  and  that  transportation  should  be 
erased  with  all  possible  expedition  from  the  list. 

We  are  happy  to  find  that  the  Commissioners'  main  views 
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&ffet  vefjr  sliglitly  from  our  owiiy  and  :»&  their  concliisioiiff  lire 
soppoiHed  by  pretty  nearly 'the 'SIMM-  tnttti  df  reasooinga)  it  ia 
princtpally'for  the  ^urpoa^  cf  strerogthe&iog'Oiir  fotmer  argn* 
ments  by  their  authority,  that<w6  ftreii^lioed  io  qudte^^ron 
this  section  of  their  work.  '  '  ^' 

'The  leading  argiiments' agaitiilt  llfafe' prsseM  ayitem -of 
threatening  deadi  in  mainyeasea  and  in^tkig'  it  in  a  few 
selected  at  the  varying  diBoretimi  of' tbe^  judge;  or  the  Hbme- 
offi'c^,rtjay  be  briefly' atetedi'      >       •    >     •     »  '» 

-  1.' When  the  pufai^ttt€ttit 'ia  igto't^ftan  aoid^Boln^^iUxi^ 
denounced,  it  Ibaes  much  of  il9ieYror0,if  (tthei  the  cty  oiWi&tf 
in  the^ fabl^  it  doe^  lAdt^s^Hat  ixvimA  tdhe^altbgether 4i»* 
regarded  by  the  criminal.'      '     -  v     . .  ;.  i ..:  .  ?  .;    .  i      .  i;. 

2.  (Pr6s^titdr«  Will  ««iltttntlf  reftain^  ffom  proseciiting, 
witnessed  'vrill  foirfeit  their'  recogmzanfeea/and  juriea*  wlA 
hesitdlie'  to  C6riVi<it,  from'  tbte  apprehension  of  befeg  inatnr-' 
mental  toWarda  the  feheddingdf  blood:  'and *(|N»«totlT0rwt)l 
actuate  them,  hot  simply  where  there  is  «=dettaiaty,bui'\ei«n 
where  there  is  a  bare  chance,  of  sudH  ar^fettk. '  ^  •  • '  '  ^ 

9.'  Aloral  distinctidns  fete  confobnd^  iti  the  tnkids^of  the 
i^nbl'aht  by  ihe  "classififeafioh'  of  ofl^niees,  diflferilig'^pwdely  ia 
guilt,  under  one  a6d  the  samel  categdty.      >;^u«     .>mi>.  ^i. 

4.  Fuhish'metiti^,  t6  T)*!  U<oi»6ugfelJr  eBfeetlt6"«fe  k^^stiatoi^' 
shbiiM  "lye  defltiiteMand  knowii,b«t  th#y^ah  ni^eessarily  ^to 
neither  tnbwn  nor  defliiite  '#Msti€ftld^peAdfertto^•the'dw^ 
criInitIation  of  the'judgei         ^'      M  c   .    1.  .  ':  .  r     .viT,.  .    :. 

Of  these  atguthfents  tihe  seconrd  is'thi«  one^S^hJehhad  to6»t 
t6  do  in  bringing  about  bur  Wn  eonVlbtiem  Of '«he^'*ttWC- 
pediehcy  6f  the  present- 8ysterti,'aiid  we  1^ink^lMlHie'Oo«i« 
missioners  have  laid  a  great  deal  too  mu^hliSt^^as^^tipOtt^tha 
rest.  But  ^e  shfetU  do  our  b^t' toselect ^ feW  Mt '^peeitnens 
if  their  mode  of  ytevfelopiti^  e^chof  theto,  th^ghtliie?  taak»bf 
ahalyzitig  i^' r6hdered'''sofeifeWlfaf  'dflBi\i*f »ft^'th^%«li\  w*ii«h 
seenis  to'be  ^foiri^g^  iiito'i^steohd'^hAtaiW  wUh'la!w-^doiill»is- 
rfotiers,  of  sdatterin^  MtS  of  ^flttf' bkaie't6jri6]^  ti|)f'if«didiofwtfift 
tiieir  reports ;  to  say  nothing  of  =  man^  w^arisom*  iiiytlinises  of 
tautology,  only  to  be  aecotmted  f6r'<!/nthe  6ti^^p6sttk»i(,»'^hat 
the  'five  gentleiftfen  in  questi6ti(  beitig  tmabfe  *to  Agtti^  ^  a!»y 
one  defrnite  form  of  expression,  and  iteither  being^^ndii^  to 
bate  an  inch  of  hisdighitj^,  they  ^itflted  the '  qiie^fl^  by  in- 
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sertifig  ftye  aeparab^r  e;ifipmtm¥^,  of;  U\e,pomtfL  .  It  U  told  q£ 
an  Bimt^eni>pf«rctiti(m0r;  no^s^etire^  froiOi vthe  bar^  tbftt  once 
upon <: a  time  tbeing .  remi&ded  by,  hord  Tentordeni  thajb  he> 
had .  nwki  >  tbe . «al»Q  itja^g.  r  ^ur .  tmp^  ot«iv  he  replied,  ^'  Yes^, 
my  lord)  but  there  are  four  of  your  lordfilups/i  The.Coxa-^ 
mkBio&er^i^L-pf^bai^  justify:  tbeir  U  a  alight 

eoRtension  of  ihm  f  ill^K    (The  subject  is  openod  i^  follows  : 

M  Xhejicarcltyi.'Qf  diltinotima  defining  tbfi,  gv^dations  of 
guilti  and  annexing  commensurate,  penaltiea^  ^pnatitutes  a  r^* 
miricaU^  abafa6tcariq1io!<ofnthe'€iiM^  Law  of  rtbia  coiintry. 
Qrimeit  beanng;  Uttl^  tuoralreseml^lance  to  each  other  are,  by 
swi^phig  definitioha,:  ^equently  da^aed  together  without  dis* 
crimination  aa  to  penal  consequences.  . 

.  i^f  TfhOr  eopstaiit  <  o» < even  ^ .ordinary  enforcement  of  penal 
llifws  of  soi  lindiaorimiMti^g  a  character^  would  be  iinpracticable, 
It>  would  beicpntiraryi  to  the  plained  and  most  commonly 
x!dceivfidtp]ninici|4ei3{'Of  Criminsd  Jurisprudence  to  punish^  with- 
out; r.dietihot|9nt'<Qffe0ders  whose  or^  differed  widely  in 
respect  of  moral  .giMIt  andmiacbievous  consequencea  to  society^ 
Off  taj<  inflict  1  the  'pwishoi^nitotf  death  for  offences  which  may 
bd  ad0(|4iately  fiPfpreased  bjjr  mildei:  meana..  Besides,  if  it  were 
understood  that  the  mii^or  degrees  .of  those  ojSences  which  are 
nfmui»sM  wonl^^vjfyi^v^y.h^  visited  with  the  utmost  seve-* 
ritfr  ^£tbeUwj  it- would  b^  di£§culty  by  reason  of  the  senti^ 
ri^}^i^i\oi<ii^,^^QU^ipfii^  vx  the  adii(i;mstratioii 

of  justice,  to  procure  convictions  of  guilty  persons.  Accord-> 
it^^if)lff)ul^frtbe,,}aw'fmnexes  the  ^punishment  of  death  to 
89v^ml  ,f[9:tensive  plMies  of  offences^  that  punishtpent  is  and 
cw.bie  e|qesiMiQdxH)>  fewioi^,  of  jthemor^  a^trodous,  offenders 
bjitwayjOf^iwiDpler;-,  ,...i  !.•  ^-  -.  :      mi.-i        > 

.^^ffi^^a^u^^tjm  of  these twnarks,  we  may  rpfer/to  the 
off^iq^  offibiirgta^,  w})iQl|i.is  ,\>y  Mw  in  ajl  qajies  a  capital 
etiWh  jl^Qifhfii^comti^^ioti  of  the  offepce,.  tliere  are  np  other 
enmf^h'A^niik^  h^^iii^g,^A,^yv,^l\}ng^^  in  ^l?e  night 
ti^]^/)fJth(j^K$c^  tp»;?jt^f l.or,coa^niMome  oiier  felony-  Within 
this  dadmlj;oi^^.,e:(^e^ded  as.  it  has  been  by  construction,  are 
in^udfi^ift^Bftpq^  t]l>e,l90$|t;;  distant  in  point  of  atrocity.  A 
bui^glBy  p^p^r^foir^e^aipap^,  who  after  it  is  darl^  breaks  a  pane 
of  s^S|(ffini^i^r4i£^,.^  hf^pd.itbrough  the  broken  window  to 
seize  la  icKif  of  ,bread».i^rjust  ai^  liable  to  suffer  death,  as  one 

dd2 


378  Sec&nd  Mepcrt  on  Crkninal  Law. 

df  a  girtg  6f'hlffii(is'  who  btiikk  mto'a  aw^lHA^-Kiti^^  io 
jAMaj^te  feh^bitaritfe,  dnd'  Wh6  exedite  ^thiiiir'  '^urj)66e  ''-Wit'h 

^   ^''SiAce;  then,  tJie  pUHi^^^ht^ctf^dbkeh 'cknttBt^b^'inVkHkBlJ^ 

ritcWrt^d^'iri  all  i^sdd  Wh^i*^' it'is  ^knrikfea*  V^^'^^^  i^''^^^ 
dHiiidj"th^'  q^fie^tibii'  arises, '^\ii^li^tJiy  it  is  '6f  ise'ii  'libps^^fe^fes 
where  it  is  so  annexed,  but  not  actuilfy/'itiiHctfed'.'"'  ''-  ''  '  _'^^^^ 
'•  ^«"mvii^  cat^flilly  coWildet^d'tHfe*  d^iM^^  tirm^iilsf'etiiWent 
pei^6iii*  WI16 '  feavcf '  feiveh  ^rfekt  kt(^«6h  to  (JrMilal  iriittypru- 
a^fwiei^th^  Rdpdi'ts  of  s^vdrarCoiUmittel^iVdatiri^^'td'M^ 
t4iibject;'the<ifficial  ire^urns,  khd'tlife'  aniw'^f^s  ti)'b\ii-  6^n  jri- 
(Jtiitiel^,  wie  a*e  irid^kiedto^llMieveithkt  ^the  saeMon'o'f^'a^l^^ 
diilptils  'W'ho alott^'ire  'l!o  stiffer  dfeitti  ottt  6H gr^at  iiiriibiii^ictfii- 
fi'etfed^for  Ihfe  saibci  offehce'iti  'poitA  of  lil^^'ddes  faot'StiilHiiT^^^ 
but,  t)ti'thfe  'c^^h'trary,  te'iidi*  b  JhcfeaseJ.  tKfe 'A^finSbe^  of  tne 

<  ^ "'  It  fe  tiialtei-'C^  ordinary  6bsetVatibti;  tHki'thy^feai^WMUi, 
hdWiiVer '  stiroiig  'Whfen  tfi^  evefntiB  hear  'iiid  c6i^li'iil,'|lla^  'n6 
^oportiorialihfltiehciB  whenthd  feti&ht  1^  i^rhbfe  aii&  Urifc'd-fe^^^^ 
Ei^y^-^)E)6ri^hde  prbvfeii^  that 'tobh  aife'tidhStkWtlJf'irifliidi^^^ to 
engage  in  the  inost  hararddilS'  occupations,  wltHddt  r^gird  to 
plerfrfbt  life.  Fi-Otti  the  "R^l^iidf  'i\!it'C<ixAfa^^^ 
Iff  flrd  Hbiisfe  of  GoMniotis^fo  iriqrffis  ilito'fKeci^isey^orikAltfti 
lAtoongsttainiirs,  itaplpeiirfe,  that  on  an' average  ^ofW^ikriy^iioi 
fewer- tfian8«!  viblcfht  deidlhkhad'  oteiitr^a  fe^i*^  feif  iiiiiliiig 
j>er^m  ^o  employed;  Whil^ Ik  at)p^^ic'6^i!h^t^*te^^ 
^6but?ahBJ  in  Engknd  etad  Walc^Ih  ^884^ktia  IgafeVas^S* 
o«ly  m'^ach  yetiri  'Iffrom  thfe''Wr^^gub6^i6«ia4He^^^ 
of  tjhy^e  ^^ciited-fbr  mtttd^r,^artd  ^tetiiptS  aV  ihWfter^'  '(ii^liires 
'Whieh=am'nottioflmiitti^d  fbrthe  mo^part  ty^bMlhSrf  tiflfeildeife, 
^l>tit'  ftrfe  'ktlributableto'th^  influericte  df' VJolettt  ^itiid^iigbV^M^ 
Mt  -pQf*fei6w,)  Mthb'  ach^pkr^ti^b-  risk  'bf  "ckilita^^i^tttrit'^As 
cdflt^toDpliiled  hf  MmmtLli  'w^^ild'be'.fti^her'aitnitesiigal"^  'Bfei- 
•sideisiyiw -ftddlkioft'to'tHe  chances  (rf^sC^6  ^tt^VibWnlittal'for 
trial;  iite  to-  /Bie  Ciifcukted-theyef'  of 'aVbiffifa^'  a^i^liffiaoA ; 
liiofee  'i^etiltiti^g^frottiUhe  ^.<i«^i4lihg^si'^of 'itijuM"J>^s^^^^ 
lA*0&e<^fie'  fVmtt  knbWhig'  that^to-'offerifc^  ii^'iap?t&iy^i4ntf 'fibiii 
ttie^^mbow  pxainicfe '  of  lryitig*'J>^Wohaf>Whi'lfevfe^Bfeefi'gUli<jr 
of  a  capital  offence  as  for  a  minor  offence,  at^'tWe^^feSsSbWi^lty 
tti^ns  df  ottiittii^gjcitfcutt^t^^fe'bf 'ag^falHtfdfil^  so 
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fer;  he  boldlj^j^ij;g^fs„ip,.,^ft^,c}?SPW»<^i?^wp)i,li9.f#9)?e 
^iS,|fftH%^' WP!y>ffi,'')fi%Mft9A.'CWfif B^'^ljfitbP.r'iWd  of 

has  taught- hinf,,tp,(j(^^t^p^;,.'',.  ,,,,,  ,,  ,i  i,,,.,,,,^,  ,„  „  ,;  .y,,,^,. 
'S;^%»>.^\  jtq  a,^,^d^4  jj^^^flp[)efJ,„l?,^«aHS?,ih9^fi#i  ^^pa^.^W 

been  ou  the  increase  since  the  punishment  was  miti^4^'^ 

.^?^<=?PHta^ftf?^e^>SinSgfiWB%l50«imi^)?yipe?^9B*6?|- 
SP!MiWif¥)W\H4''WiSWJSPq«/rf1^«.fellow|pg,pfjagf«R^ 

^Mfiif^U?-^^  !]iftfe«W^s<|,^p«J,!ip^9);fiqB^  froi]ft,.purfWflj 
^.*'^RPt,(?*"..¥^.)^n^i.l*.'*^  )UnBWiei»t,/iil«ifg^,,it  i#i)»w^ 
^e?%,l^^rf<|0;l^y^;jBDr  jQf^fpM  .w^ujEjRCfi,,,C«ispficii>lly!Wh^fp 
'^<f<l?^9WWfl^)*i,9%a,«la^ipf,iSPffiety  v>ib9?e,!hfrt»iM  ^BJfP 

P?Pfgjfifrifflft9%^  ¥Jtfi>3m  jesteained!  fTOi».,tbBi,<!o«tt^is«|)Da 

3»f fefrf  TP)'ft^#c^4 1^9/  *.i<W»PJ^ai  i!«fWrsft.  of  ^  MIfix.  ,awi«bftbit8..i<tf 

"  QR(Jtb9,»ubj^et.pfj^h^,;upjviUjl^gp^ftJ;fl  pB««eB»fce  ifoKI^»pi^ 
tal  offences  the  following  extract  is  given  from  Mr.  Alder- 
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jnau  Hmqa^v'h  evidence^  a  gentleman  th^n  whom  kyr  are 
better  qualified,  to  fon;n  ^n  PPinipki  upon  the  pojnt : 

**  f.tia.a  matter, pf  cop^roon  pocurrenc^  w^^ 
witneaseato  devise  ^ome  .stratagem  to  sepvire  the  escape  pf 
the  offender;  and  I  baVe  known  ithega  to  suppreas  factSj  and 
colour  their  evtqenpe.to^  .effect  their  Qbjject^  When  jifiprpvea 
for  ^uph  conduct^  they  have  j^s|ifie|d  ^|ie  acjt  by  aasert^ng  thgt 
it  wa9  better  ,^  en^  in  their  te^tin^on^  th^n  to  l)e  the  means 
of  taki^  ,^^Ay  *^  V^®  ^^  ^  h\\^lf  cr^^ture.  "Often  have  I 
bew  co];iBulte4  by  RTW^W^t^pr^.^^P^i  ^^^®^ff?#  ^/^Vi^l^f^*^ 
they  were,  liable  to  ^njf  pther  copsegijenc^s  tnan.  fonei^^^ 
of  their  recognizances  by  ne^ljectjng  to.  attend  tb  give  evi*- 
denqe j  and  \  haye  known  ^  prosecutor  not  only|  submit  to 
pay  the  amount  of  hi^  own  ^e^ognizapces^  ,biut  tli,()se  of  a 
witneaa  also,  whom  he  prevailed  upon  to  keep  oiit  if  fte  way 
beeauae  hia  testimony  x^'ould  have  convicted  tl^e  maoner; 
and  the  only  mptivefor  paying  this  moiiey  ,and  fore^ing  a 
public  duty,  I  know  to  have  been  a  merciful  feelinjg  io  save 
h^iman  life..  Had  the  punishment  been  s^oirt  ot  death^|  ho 
consideration  would  have  induced  th^  gjentjeman  td*]w;h6m  I 
ftUude  to  forbear  proae^uting.  ,..',, 

*VI  h^va  frecjuently  seen  persons  vrit^libl^  tWr  t'estimoBJy, 
erien  )Yhen  m^der  jth^  ^.^li^fl?^!^  P^)^^^^^  ^^  ^^,  oath  t^^  speak 
thi^  wliolp ;  triiith,  because  .they  were  awar^e  thajt  meir  testi- 
mony, if  given  to  its  full  extent^  wopl(l  liav^  1[)ix)ug^ 
g^lt^  l^qm^  tp  th(i  partjea  accused  jimd'fli^ynav^ 
kept  back  a  paterial  part  of, tneir  testimony.!  I^na^^  capital 
indictments^  with  Uie  exception  of  murder  anii  some  .otner 
heinous  offences.  \  have  often  observj6d  prosechtqis.,  show 
g^>eat  jeluctancci  to  persei^rp,  fre<Juently  forteijing  tb^r  re- 
cognizances ;  apd  indeed  I  have;;  on  many  occasions,  bopn 
consulted  by  prosecutors  as  to  the  consequepces/of  relusipg 
to  cpnfpn^  to  their  rpco^i^wces,  that  is^  to  appear^an^  pro- 
secute the  prisoner."  .J  ~         j 

Soine  valuable  statistical  details  are  supplied  ^by^M 
who^e  calculations  are  <?onfirmed  by  those  of  Mr.  Wi 
A  gentleman,  of  acquirements  and  intelligence,  whohas  devoted 
many  vears^  to.th^.collectuni  of  the  materials  necessary, for 
satisfactqnly  .aiTivmg  at  th^s  result.,  i).  petition,  signed  by 
163  persons,  for  a  repeal  of  the  capital  puniahmeni  deiK>imced 
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against  persons  stealing  from  bleaching  grounds,  will  serve  as 
an  illustration  of  the  comparative  inefficiency  bf  the  ^unish- 
menty  when  it  miliiaies  against  the  JFeelings  of  society': ' 

"^  That,  your  petitioners '  property  is'  much  exposed  while 
lying  out  to  bleach;  and  great,  depr^atiohs  are  ahntially 
committed  o^  your  petitionps.         '  •     '        •>     ;• 

'  '^'"fhat  tlie.  laws  which  punislv  thel  otferic^  with  death 
have  been  fotihd  ineflfectiial  to  restrain  these  depredation^ ; 
or  that  owing  to  the  lieniiy  of  prosiecuiors,  the  lihwillihgn^ss 
of  juries  to  convict,  and  the  general  le'ini6g  to  thfe  side  of 
mercy,  when  the  .punishment  is,  by  the  (jonimori  opinion  of 
mankind)  considered  as  disproportioned  to  the  offence,  Very  few 
cqnvictiona  take  place  "5  arid'in  corifiequehce  offenders  mostly 
escape,  and  are  encouraged  in  the  commission  of  crimes,  which 
are  multiplied  from  the  probability  of  bscape  beihg  increased, 
and  from  the  impunity  which  lax  prosecutions  afford.    ' 

***That  your  petitioners  are  strongly  impressed  with  the 
sentiment,  that,  by  certainty  of  punishment  being  substituted 
for  severity  of  punishment,  crimes  would  be  diminished,  and 
your  petitioners'  property  better  secured :  they  therefore 
huinbly  pray,  that  Parliament  may  in  its  wisdom  alter  the 
punishment  of  death,  in  case  of  robbing  bleach-greens,  into 
transpprtatioii  for  life,  or  sucli  a  period  of  confinement  in 
penitentiary  bouses  as  to  them  may  appear  eligible )  provided 
a  system  (^fconfii^ement  in  such  houses  should  hiereafter  be 
adopt^  by  t|ie  legislature.*  ** 

A  sifnilajr  petition  was  presented  in  the  same  year  from 
tjbe  master  calico-printers  in  the  vicinity  of  London. 

As  to  the  consequences  of  leaving  punishments  indefinite, 
the  following  reparks  appear  to  be  imanswerable : 

/'  tt  is  of  the  very  essence  of  a  law  that  its  penalties  should 
be  definite  and  known  i  how  else  are  they  to  operate  on  the 
fears  of  offenders,  or  to  afford  a  practical  guide  of  conduct  ? 
And  i^this  be  generally  true,  it  is  most  emphatically  so  when 
tbe.pe];kalty  i^  that  of  death. 

^'Wh^re  jtjie  circumstances  which  will  bring  down  capital 
punishni^nt  on  the  offender  are  undefined,  and  the  power  of 
selectioii  is  not  exercised  according  to  established  principles, 
they  cannot  be  known  with  the  i-equisite  certainty;  and 
iBxpenei;ice  shows  that  every  degree  of  uncertainty  is  sure  to 
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h^ im^\%piiihy  *b&i9fi^Gid|Sf « io i deetdiag  (between  pr^aeni ^ in- 
dulgence and  the  fear  of  future  puirishmenti"  [  iit..  .: »  io  f  ,.;ti 
^,.f^iT;bii^^i)lC6rteiQfy  lOQurt  aiwa]r«lbe)i9erycoi^idieoablff  m^e 
absence  of  any  general  principles  or  rulea  fecfgnidingi  >iU&^ 
s4li^tf^-/ 1  Q^M^^b- •th^ ^srwr.isrtotaHj'  dislitute.> ^)It» settles 
i^ir^Al^lforii^eseledtioni  dfncrfthirials  fitna^pitalpunfisiKasntv 
f^r  tb^)k)bviDU3ij{ealonj  th«ifonao(eir1y»ajl  ei|)iftal(ecmyifEts<w8iie 

'iiflrJk^  I iQditiidft)«tI.  idiBOxietieii' (irhiidil  lis  'Xia^,  dubstiiuted'jifer': 
B\vtii  igerieral*  )i)ttles^  --is  pregnant  iwUb'uncetttaxDty'i^^  1 1  /ForKN&e' 
d^^ettQnfexieccisi^Aiift  thftoailection  gf>tfae  pe^sonijt^beiaoe  4R»i 
sMiSfer.d^l^tltcmt  lOf  aniihmiiet^  oelpitallTi^ 

sl^rily^ib^^  i^bject  iljo  'tiriationd;  .de|)ehfliiig  on  the  p^caHiff^ 
n^iti^H^  0£  p^ieyj  enter jtained  by  fctifferentotadiifiiid^a]^ 
fijqweftft  ^^  /|-esaJtt*ioni.<i)f  nhfiadn.  iThrad  nifty  YdryieYBi^^*"^ 
the  same  individual;  acoordanignaBj  butfijvard)  eiromitatanceid' 
m^ki^i9iidji£Eu[«tnt  iin,p7e8S  eitlierjJris  toitke  iieises$ity»6f!ie^ 
rityi,prit9(lth^i€*tf^t.to,»v¥irickjh(*  nmy  »*|mi;o  Iw  jfewmfeeliBlg^jii 
they,  Tf^^Yi^y^x^f)  tmnd^sebniistS;  loothepbddityiheWtiiJ  cftthfei 
si^f¥ie>^io4iKid)iia)v  t- M<i)i4bi  nlareiniajf  tib^y ise^espeoted  ik>  vdry ( 
in',dfij6ei)fi|ltperaQliW3..|  ;:  rrv,,'  -jyi-.f'  ..i  nv...;^  r  )/  .  •!<)  ly)^'yH\-i>>  - 

;  i*r*  ^Pi^Kepa^ftjej^i  I  puch'iW  ithe^e  laf e  x^eAorioiisly  iWe-!  «iubj«dii' 
ofjpl^eiry^ti^  apdt  9nxioiid)Studyx>h]iih6iipa]il  ofidftoseiifUiauit 
fg^^i  ni^^y  i^ftp§aji.upOa  ilheit4<^  andhwhitet:  there  )cbn'>bd)'no: 
d.QuMr^Jld^  ^t^y  ^^  Qf^ihrnfi't^  wftdom  Uae^adfeKimfitFatkinrlof' 
cffnvf^l  ju^tjlofg  jdavcA^i^^(mideaiiQunii[t0ii&flBiilii&tdt'  ipniiidi-)^ 
n^jlii  1 W  i^i)  ^^Me^hle '  atKlr  •  oqnitostjeci^  f mannervi  i^cJcbliadtiesJaiBi  > 
ob!P§rtftbfe7^Wjcb-ecim0t)fne9^ape!  thfilfQund^tionlnKfiia/jgeadkl" 
I'epui^ti^p^iAAd^'Of  f^cuiation  (omfitheipartfof  qnndaalit  wkosen 
hftp^  lai^^nifewp.varyrMtdrdibg  tajtbdr  n  aiMifeiBfiiuUfe' 

o(<t^^/xiL]^osiiioh'tiQdf<habfti$i'^(ithe  j)iidgejl  Wihibli  dndh.smK'^ 
nrisi^s  n^AynofiteOifb we ilittfej  foinbdalticHin  in -iict,  tbey) rhawe  /at):^ 
all jYgnt^t^ni;Uiifeyoiirilblo'  j)r?iotipaliref\il«.  <  •  They ^fc9idi)t|i|r^ 
b§l<$A#ipdr)gii0^ieiif9eisJ  >tfadt  >  dex^ty  •Dif  pvimi^hmsiit idsf  dndsi ' 
ony^mM^nteA^^aD^  fiiBualnckeuil28j(||UDce9;(jB3fd  is'tfhieitefoterprf^i 
c£^ipu9iAiidlUiioesfliinip  and  Ti^he&ev  thei&et  be  ^o'lmfhitpliiW'' 

accompanied  wij^  ^rept  pers9nal  yiolenc^,   the  .oflrpn4er&  ^^j  »»5>Jtjj]!?{^mt}y. 
punished  Witt)  cteat^.    'liuClhe 'practice,  even' with  regard  to  these  tWo  oircnces 

thiii^krrf^4tt^Wixti-ifrh%vhTyihi"^4M'^  '''^^^^''  ■^^"^"-    ^^^-^•^■'  =  ' 
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efiect[ii&'fa&)dyifts//it( lenehsB'  )tfaeia)^iielltaBidA  ^«md'  |»rdie«ttlitne 
effect  of  capital  pujiidfaiiienti/^j  'viun/i  to  udI   hU  \*'m\  'y>\vy'^\u\^ 

•flWiQ  aidrAsJbiqmtev  £we>ck;b9lHwb>'  H^ee  \ikv>tilv^  iiilB^r^^tidns 
whichifldmiB^eHt  ?^jri   'lo  ^.Mlin-jiiruj    hn  »fi»;j  Y'''>    ^'>   m*.)I"»><Ij» 

-i^f  Yt^^jbe  ^ercishsiDf d^  <P6fetiohffl7^^)odkief  i&e^ul^iitly  d^^^ends^^ 
QttieaakaAi«i|r(iainf  teioeb  ^itsfaeUyi  inlSefiNidetit^oftitfie  >ipf^lprt 

malefactor  sometimes,  we  believe,  owes  his  Iifei€rilie!>ci)^^ttHfi^ 
staticbothiubrdtjjkappens'J  thkti  lithore  ( ia»e^bn{^€^d  ( k(?  ^  ^ 
a0diKefi/kh6sei9unlt)'isJgri^U)9rtithaQ''iqs  OEwny^iapofa^ivbom itthe^ 
IftW  )iiiU6liiake<Jat8(^o(lts^^  afid)ii^ieitdeaib^^iit'i(S''buiriajld)^' 
bopedg  ^Ufib^Iarmiikrieiili  i  vln^oati«^ 

svfflce^^fay  wdi^  afeniiiplee]feD)other3ii  t  ^he^^^ritonj^fi^  cwllat^mi'' 
raisdondu^^stiodybaldons  K>f^i|ir9sb(ktors;^T^^  M  i^s^t^^ 

tiohffiQpoi^tbe  ssone  ek%d%,  arb/aUfciteumstaii^ses  Mrlikil  iiitmcieet 
the:)imteiitaii)Ay  oE'oafdtal  p^misbi^        Au\\\nn\n\\   'unii-   -iiii 

i9«g(kida-  aim tvfieBidfeiy  fs^eetsd  Wcdu8^/4ie ^  iltty  bav^i  1)^ri'  loilg  ^ 
a-4to-to  txUIlMndi^bbotirhood  &dKi«b)i^ibfUtft}  dlitmj^^ty^  of^ai- 
p^sfetocit  firdmxjpieovdgiU'e  ]iabit9>0fndiilbi(!)iifestyij)M:^)b^aitsef'be" 
is  suspected  or  even  known  to  bave  been  a  pdft^t}^  tdisdttfet^^f ' 
ofiby^diferirfhi^hihe  lotlight)  jci&%(tb  l»itb>»tt£feiiedy  'Hi^y/^b  its 
inuDcHiateaii^iflb  iar;^e(iilidivii^al^ctt»ej/b0  IhstiefieidPtd'^'ii^' 
mitedMlocBL»extaiii;t^et/vi0)an  offender  (b0Je!st!^Ufi^  (gf^al^^ 
siiobicctodBBioollata^  tf^ike  (ifteni^^bf^^bieb  b^id  i&^Viilfea;^' 
it-ifeplflip  tbMitfaefptndi^binen^dsiinfliaeAymbt'WlfbHa  ^{;^W^tb> 

ofi.iib6oi)a0tibQlar>itriine^>tbuit  t0Mgetnttd»>of  "adi  ittidRvidtift}  dt^^ 
noxiobs  taliflobicdrp  Tortsofp6ibtbericati0^f^iif<^  beciMMe^thi^iiKdi^ ' 
viskualiShaQaiBlf  eogb<>ito(  bcf  tpi^\i^wlled>£niuy  1^ t^pe^iiob  idf  "Ihltt  ^ 
cRme^iIbn^bebatulfe  heijiaKJi  e6intnttM^06ib0^theh^oc|{i^HV^^j^( 
cdBveB£3bt(d&  .(^QBirssi  ma^tbbincit  ^rtibular  in^taHoe/iV'is'^AtDil^  ^ 
siq)j[K)bled(^'a9fifI^ouil^ 

it4mtp5idid'3hi^eBitldegi;eej^^  ^sbti  i6^te(g«fedio 

fosf^ki^ilsahvieD^  ^d  fx&\M^  tocdeai^b  iyithout^ittt)ftiIlj»it«araiilg>'> 
biiQiof  .dieDObsaasftatofipfift  ^die^  ^liifih'il^cwiU'iiiQDHritfaepeii&hy'. 
■M  Whi^  »a|jtfflrin2*'^nvfcted  »<#  dtoiei'ttflGtoer'^v^i'btirgki'y, ' 
sutifM'bMufe^^H^  B^i^'fe'^fdre  teenimpKcited m  the  coinmis- 


sion  of  some  Other  crime,  e^.,g^^\i^^^ 

but  a  remote  operation  in  preventing  the  crime  of  burglary ; 
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lor  tfiat.M  not  the  ofienoe  in  reqf>eot  of  which  the  pquybmffit 
of  death  isi  really  inflicted,  and.ithere  fU9e  no  stating. aggi^va- 
tmi8.iiithep8rticalair..bwrglo]r3r  whi;?h8hop}d  di^tiogipAh  that 
ofTender  from  any  other.  The  d^ath  of  the  c&i^xn^ip  QW^^l 
ksi  operate  by  W4y  of  exan^Je  tQ,df{ter  othera  fcoip  tbf^  g<w- 
milting  of  the  coUafteral.  ofiS^i^ce  of  ^mwder  orifursopy^.vjiiffii/^^ 
is  conadeoadttbat  idii9  i»  hut  aiprirate  TemK>iv  wl;^b>,t^^s^,it 
influeneeathe  deoiaioa  of  the  e)(e<!uti?e,)magi8ti)i|Jt^^  j9./.fie3r^r 
&|PinallyiMfowcd,"'.  •  -i  •  M'.-f.,^..  •. 

We.lay;  Ufttlo  stiseBe  on.(haarftunieiittht^tthe,P^dq;(pL^t 
forewamied,  for  eiireiy inaa.iw»8t  he  opff»ider(Qd tohw^^recfii?^ 
a  generid  formrairDiag.  against  Qrimei  and  we  ko^iv:  i^it  [fore- 
warning tJpat  •pxH>duoe9  bcAtar.  ^^ta  Mpoii.  spcie<iy.,th>^  the 
j^nowledge  that,  a  man's  f^ie  Uahla  to  ^pe^  ()ipQ^  «^8 
charaeter,  S4ill  there  i^  eon6idejrabl&  force  ilt.  Ae  f^^wing 
objections  ^r-  < '.,•..    , 

**  Another  circumstance  which  also  tends  to  weal^^.the 
€fficaoy.  of  discretionary  ^d^ction,  ii^  eapitaJ.  puAiahf^nt,  is 
want  of  sufficient  certainty  as  to  thf^  facts  ^beips^lvjes  pn  wb^h 
the  selection  is  to  be  founded^  If  the  ^gg^rAv^ops.^i;^^ 
to  render  the  offence  capital  be  pifeviously  df&iie<^.an4  .PP^^ 
the  siii^jeet  of  ibnaal  chargie  <m  the  indictment,:. they; h^^. also 
regularly  inrestigated)  and  their  iruth  or  &l^ity>,^  4f^?FPl<>^ 
by  the  veodiet  of.  the  jmQr,  ie  placed ,  upor^  .re^oir4i  ,  pi^irfiW 
.alanceaof  mere  aggravation  now  ,wsAt  this.8p|eIf^).$^tion« 
and  tbiis  Ufoknade  to  depend  on:&ot^  w^ii:;h,  ha^  .noj^,))^ 
eslAbliahed  by  the  oniiy  pr^op^r. .^d,  ^HYI0]fi;le4g9^,  Ifl^wif^* 
Where  the  aelectton  ia  grounded  npp^  eolfoteral  4?ir]pp]f)atj^f^, 
such  fi3'  the  previous  condMct  and  c^ha^acter  of  ^^  qffef)^^^^^  it 
beoomea  ^tjiX.  more  dang^^PQua.  •to  redy  on  indirect  Wl^.  ff r JUD- 
^ttiry ;  tbere:is  the  greats  probabiUt9r;9f.mi8tak^,.l&i7^,/^r  j^s- 
in£maation«  and  Ihe  objection  beooMKep  th^.  ^tr^i^g^  }»^llfi^ 
pOTtion^'V.    ,  -..  ■;,.,    , .    t  .L.'if^    n-.Ji 

Additional  extraeto  from  tbo  evidanoe  pf  JM^.^  ^»^XS\  iW^^'* 
Alderman  Haimer lare  g»ven^  whi^hi  as.Mtappea^^^  my  ^po 
move  4iban  repe«b  what  has  beeaalrfiady{«U|j^cli(Af^4!(^»ff^ 
aevvationa  on  the  pcactaoo  of  dAsctetibwasy  Re)MtiW(ffJ^^;l)[}^ 
by  some  remarks  on  the  argumenta  ^di^an^d  iAf^YRiUTiiiqkj^^in 
Pale3r^a  Moral  Philosophy^  iwh^b  0^da  the  ..Qop^p^j^^ners  a 
fresh  occasion  for  repeating  themselves;  at  least,  the  following  ^ 
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argument  ad  aUurdUm  strikes  us  to  be  tlife  •only  one  whioli  does 
notoe^irflubdtaiitiklly  in  som6  dther  pkde  in'the  Repdrt:*-^* 
'*  W<6  i^buia  lidd  to  th«  reasons  whi<^  ^^  hn^e  Hihere  pto- 
dUcj^d^  tlhit  tile  gratuitous  and  fallacidus  asQumpticai  on  which 
the  ^d^gumeni  rests  Icfadd'tcl  a  ptraetioa)  eotiseqaence  ^vbich  sill 
vfSi  reject.  If  the  prlictlce  of  selection^  be  a  ao«»^  one^^if  the 
iiiel'ltMild  b^  Spread  for  all  ^oB^ndetsanordei^  tbttta*  few  may 
be'^ex^uted,  it  A^Ilows  that  all  oi*  most  ofikioss  ought  tn^  be 
rendered  capital.  For  almost  every  offence>!'as>  for  «icam{te, 
feted^ass  a^inst  the  persony  might  be  accompanied  byaggrava- 
eiun^  ^ppeaHng- to  rend^i'the  crinrinal  worthy  of  ^a«b^^'  < 
'  '^hfe  genefal'cbmjlttsion  §8  td  the  effeoi  Ml^wing  .<*^  '  ■ 
^'  ^ Theie^tilt  of  our  obsertaliOhs beings  tii^t digital  punish- 
tbetft  bhght  (subjeot  to  the  Exercise  of  tho  roybil  prOrogative) 
fo  "fott<yw  corMction  bf  a  cipital  offence;  the  fte!&t  question  is, 
what  are  the  offences  to  which  capital  punishment  ought  td  be 
corifitied?'    '■  .:».'.' 

'"  It  is  cei^tain  that  seterlty  of  punishment,  when  carried  too 

fkr,' defeats' its  purpose,  knd  tends  to  itnpunity.    it  is  therefore 

meicpiedient  to  annex  capital  punishment  to<  an  offi»nee  if  the 

'actua!!  ihffictton  of  it  would  o£fend  the  sense  and  feelings  of  the 

'^rierisility  of  'socitefy^  istnd  particularly  of  ^Aiose  members  of  it 

'  tiii'^om/in'  the  capacity  of  jurore^  the  administratlbn  ^of  the 

'bKtiiirlal  l^W  ^ssetitially  d^iidsf.  :  l4'  is  the^  preBumed'  Unwil- 

liiigiiess 'of  juries  tb  coi^ct  capitallyi  wb^f«  tbe'oflfence  is  free 

;  frdni'  'any  pedtillar '  aggi^tfetion,  that  coinwoniy  inspires  the 

''ofi^der'Witfi  th^Hope  df  hnpmhityi  aOdmakbs  httoeefii^gi'atulate 

liifii^^IFtnl^  tH6  ciipital  natiure  Of  the  cbai«ge;    The  administta- 

'  tiofi'Bf'a'  laW  not  ifa" feeorafiincel«*lh  thoofwnipni^of isodety, 

"iridP  sRO(?KIn]^  their'  moral  Or'religlouS'Sentimsnis, -cannot  but 

tte  jiireckHoiiii;  andNirithb^^  they  hreat  iddi- 

'  BirWely^he  saciW  obligatlbn  'crf  their  oath^  we.may  presume 

that  slight  ^unds  will  satisfy  the  conscience  of  jurors  in 

'kcqtlittii^^'ie  party  accused  of  infringing  itj    At  idie  same  time 

'  k  j^  p^Hbt%  true  that  tho  public  feeling  on  aubjebta  lof  criminal 

*  JUri^^r^d^ce'  is  'noft  always  directed  by  the  ipostienili^iteDed 

tiewa;  and  ^ouM  of  iiC^lf  be  no  suffident  grotand  fox  deter- 

^'lifining'theml^a^ure  o)?T>mii6hm€nt.        ■ 

"i^  Cdhs}d<iri6g''ihe'ge^ral  frinQipkis  wiueh.  In  pfed-ticuhr  in- 
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by  the  bulk  of  society,  and  especiaJ)|[,^)^,t|}p^5.,^Qi[i^^5S  j^J^ 

tbe  cvioae  9^  l|jgfi  jfr^sfs^ij^, j^^^jly^.^i^^^^.^ir^^^jB^^^g^ 

consist  in,  or  are  aggravated  by,  acts.of,y^fllpfi5$i,t9  fti&.fi^f «^ 

orjwhich  tpiid  diifc.Q^ly  ^  epflftflg^  b«jn^.?^„i,„ib   loflA  " 

cripaes  ofj— _,.,,^,,  '...  ■  oido  jn'-.i-'i.ijiiii  lu;  Hoirioosd  Lovoino-i 
.,t.,f"'>^^*'nfl'S^^^^'?.'?ri')^!y)  ,.1)  ooiiofi  01  m  ^hi-.-il  ioo\<hi> 
"(TiiivHi^  *'  ^''^4^'f^'.  -.l,i'iiii!l-:;i;.<i  f Dihfiooo^' 'lo  fioiJ'jfihn  oil) 
r;s;ir''.,f-*''.iA»e.Wfs,  to  ^Td?Tft'ffifi9mPlin^^f)TO*a«i?^«WlDPR 

-lii  0)  !■  ii^Wi  mWfifll'to>)h  j/to  ylUi'jripo-il  bur.  ,')Uf.fnol<iy?.r!ii 
"  6th.  Burglary,  aggravated JjyjflrilsltJbRS'ylS^flSjfe^ 
,n.ol  «.«riRi9?f^TiHP^F.!%4ffi?teflfifif.lafMoPH^lMlF  "de- 
.,,.jii  flm.ir'ISn' "( i;' '1*1'  ■ 'OH  {liii.ii)fiiK£  bm;  ,r">«[jf,n  Jngiaftil) 
-- 1. 1-  ,m  (ftfllt..  f  ^^''^'•y,  aggif^^d)Jjyjfii;iiplt){[qr  vifJiftiiff§fc  u^ 


,,'',A  nameless  offence  ot;|g?-^t^ig()rfliRfefff<(^f)jO;9g$!9Jiiif1f^ 

rjf^]j(jf,fn«^ctcd,8gree^l^ly  t(}(t^«;^|3BQ^tj^S)/itf  jt}{ft  fefw^siyggfl 
ifi ,  wi th  ,  repr4  fp  Jijiy  pi?p,(0jf j  njprq,i9J5;,t))ef,jifegyefgffln%95(«ftfA 
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"  After  dimin5Mri^"tt^  'timiW  St  '^i^^Ukk  '6'^e'n'(!^^' '  "the 

removed  becomes  an  important  object  of  attentioh. '  ^l^His' 
subject  leads  ns  to  notice  the  existiT^I^^Wd'pW^ce  as  to 
the  infliction  of  secondary  punishments,  widil  a'^ew  t6^  forming 
.  a'acAte W'sifeiiftdkP^liaHlSHMentSi'liWln'^ r^feFiVi^^w's^cified 
gradatiok#<J«JSiiH"'ir<a'ilttfc)tf W uHiibttf  ^st^V'"-. 

"J'"'Hi«=W;'rh  r^at^ktbf  ^iiwkliHikta  ic^ytM  4^it&\,  ex^ 

hWitt«'4efyc«^  mW'W>UWilif"ie^  <i^t)tn"16tf^-continued 
neglect  and  want  of  legislative  superViitiW.'^"  I^cn  inferior 
ptihlsMii«ffltXTO'feipieaWafstflWM.tfel^,''i^ 


-Dk  ifh%I)JWiM'lof''dBfcr!iHiialiail''fPpiitoHmeiiti"^ises  from 
different  causes,  and  principally  from  offences  niit'Deipg pro- 
f^i dSfflft^i'  ■TH^'-ifaBt^^f'' <to6tiSiMatW' W^aHisTiments 
less  than  ca^ttf^'ifeiab^'fiyiit'itMi  '^a.m,"'i6V'Ss  regards 
<«lfen«k"to  '^^''^Whii*  'U^kr ^sMm  Af  be  in- 
flicted, neci83SH}^J^Ui5'»bfi"«i€f'i!Hiisys'*atei4>  noticed. 
WtiiUe%««WdifbfW^a*^fiife^t)f'tii^t'^9Jfefh'l'M^^^^^^ 
extensive  ranges  of  capital  punishmeH?,'^fBi"¥i'iiaaffl^'^tjifdJ'i 

Hgiste?i«w}«ffliklft<*ifti'^wi!te«i'^fViiib^iiicfiik8tfMeV'ihy 

A«MaM»tfM'JfflsA5nglilsfe«d''fti"  ^mBsi^  'i^f'm&iJ6i"iiXik 
<J^fefe*'fe^ebi-'#'piiriHHttfeii4'.'J'J  J^^m'^fw;' 'Wif'VelJy 
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setdom^isyinflieted ;  and'if  ddath  be  ifot  inflicted^ rthe  kBMotM 
of  piinisbtnent  is  mere  mtttet  of  dicKrretlony  and-  f»  ffhJdlly  vast* 
certain;  In  respect  df' the  twid  gri^nt- classes  of  loffedee*  just 
adverted  t(y,  it  is  even  freiquently  unoertiin  wfaetfaer  Ite  ateuacd 
will  be  tried  ^t  afll  upon  the  capita}  cfaairgB.  It  is  »  ^onkkoon 
practice/ aar  utie  hav^  already  bbc^erred/fbrinagiBtralies^nivtMaea 
wherd  the  evidence  Mraa^rants' a  •ciMnmsltiietil  on  a^capiltal'cfaiargei 
of  burglaty  dr  yobbeiy,  to  commit  the  offender'  to-iberfieaaions 
for  a  isiittple  Ikrceny  ottJy.  •      -       -     -     M!'!- 

''  We  apprehend  that  tbift  want  «if'idiBGiiaitialid»  )iaB>e  pre-^ 
judtcivll  tendendy,  not  oaiyaflunoevtointyiiefeei^rily  dinaikSh^s 
the  fear  of  punishment,  bat  as  it'0onfoand8'the»morb<IimnoiiB! 
withibe  more  triviiil  degrees  iorcrimiey  ia^tKo-estitnatimiroE^the 
offenders  and  of  the  pnblic.  *  Where  men/  ^Aaonrte.  Siu^Wii 
Btackstone,*  *see  ho  di^tbiictlon' made  ih  the  f nature: land 
gradftiiohd  of  pnnidhment,  ihe  gmetciity  mili .h&^  Udib otmH- 
cltide  there  is  no  dJstiTictfron  In  the  guilt''      '»      '    .^    )i,  .»j. 

"^  The  charge  of  want  of  disorimrination  firom  the  «aifae.dauacy' 
is  also  applicable  to  the  Law  ih  its  annexation  <£  puniafaiBJBnfet 
to  oflfences  lest^  than  capital ;  yet/'  upon  TCftogni^edr  priheiplbs 
of  Criitiihal  Jurisprodetioe,  it  cannot  biirt'b6:regfarded.a8i/ diH- 
snfd  and  inlpolitic  to  apply  the  samepunishmoslitD  crifiiqft'xK. 
different  malignity;'®'   Although  in  thd  instailoe  of  A€)tMtmpki' 
cdtimlon  law  of  theftj  sotite  peouliiur  :ag§pra!vatkHtisvhtti{«i3>^en 
deffihed  by  ist^tutes  which,  ist  those  caaes,  liam  aubjeiBtedTthe 
ofiliilder  to  greater*  severity  of-ptniflhioent^!  ye^<  ihtafimfh^ 
ofifence  of  theft,  enlargeid  as  it  bas'aordreqaeB%ibe<te  bgr^idiN 
cial ' cbri^tructloni,  >  atill  presents  ani  eitMediogly  \\ic^^\^m»i0i 
cffehde^  whltjh  diflfer  widely*  in  point  of  moral  gtiilfoanAsnisT? 
chij^vous  con^s^qtientjes,  bat  to  whiob«t]|e)«iimkr;in0dft  o^ipPKH 
cee'ding  and  degree  of  punisbttient  arcindisckiiimniukdly'aiifiexedi 
Not  only  ari^' di^tinctiona  wantiftg  in  respefctio^jrthe^ta^ueiqf 
the  thing  stotefii  but  that  wbic^  was  tnadeby  th$t<ai»iQi^t  daMfi. 
between  graAd  awdipetit  larceny  has- betotlatd|rftien(i0VfldM/W0. 
do  hot  nieati  tb  hittmate  that  the  idiftfawiiiikh;^  ^l^f^ 

theft  to  the  ataount  of  a  ahilling  and  tb^ft  to  a  iess^ainoiUiH 
was  worth  i^taining,  but  we  thiidc  it  well  woiih  eonalderation 
whetherthegttiltof  a  boy'whd  ibteals^anliotiwgefrQifi  a»at«U, 
ought  hot  to  bt  distinguisbed:  by  ihelawi  <ia<  point  k)£  titato^ty-, 

»  4  Comm.  p.  18,  '     •  4  filacki  Coinm*.'  pi  17, '    '  '•      ' 
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and  penal  e6tis6quenc»svi  £ron)  thatiof ;ottei  of  a  gatig:of.tbi^v!e)» 
who.  steals  property  to.  the  value:  of  a  thouamd  ^poundd«  Tba 
Itfvr  of 'theft  iniakes  no  snfBeient  distinction  in.  xesptct  of  the 
vakeof  die  thimg  $toIe»,  the  age  of  the  offender,,  the  number, 
of  ofiondeis,  or  the  maa^et^  'time,  oic  plaee  of  QjSTending..  It 
appears  to  tuBr-diattgneat.  miachitf  reauita  froia  purauingthe 
tednnial'  de^ition  of  the  brime'  too  fiir>  and  std^ctmg.  of- 
fenders tb  the  6amenD<]ide /df  procedure,  who  iQuist  ultiioately 
be  visited  by  punishments  difiering  as  vfideljr  as  tbeifiiofifencea 
do  in  p<Hnt  cxf  real  arngmfcude  and  atrOcity;   > . 

'fiTheriwant  of  diacriminalion  in  piuushmentaotien  lariats 
from  anbAer  cause;:  vis*  certain  defeota  io  tfae|na)ture-  of 
poikisdiineiitsitheinsdivefi,  ^Uch  Mrider  it  impossibly  to  proper** 
tioti  and  adjust  iibeta  1»  the  varibus  degrees  of  ctlm^* . 

>  fMn  the. 'first  place,  such  disproportion  sometimes  ai^isi^s 
fipont/tbe  abaohitd  want. of  any  puniabioetit  ab9rt,of,qapital, 
adequate  to  the  nature  and  diegvee  <^  the  mme.  Wo  tUnk 
tbat'.tbe  taw  is  greatly  defective  in  noi: providing  secondary 
pttnishtBfinta^  next  ui  severity  to  capital  puniahmentSi  to  be 
infliqied:!!^  eapect  of  crimea  which  rank  next  ia  enormitgr  to 
sHdh  as  ai:e  capital,  and  on  anch  offenders  as»  being  convicted 
of  capital  offences^  arey  under  a  renrisaion  of  their  seaateniQeyi 
sabjeoted  to  in  inferior  degree  of  punishment 

ii^^Stakiiig  jnatances  of  disproportion  im  punishmefit.t^o,  tl^e 
naiterb  of  th&  erimie  are  vei^  frequently  exhibited  in  oases 
vHh^iie  prisoners' charged  with. capital  ofifence^-  are,  for  wamt  of 
pMMf  of  die  'cdnauipmatiiHi  of  a  meditaited  capital  offence^ 
abquittfed^  ^aoad  aB»r  great  delay,  expense,  an^  incqnvenionae, 
arai  ednvicted  of  the  attempt  ;to  commit  so^h  capital  offe^ice^ 
Having  narrowlj  escaped  ithe  punishment  of  deatb».  the  Qffen4er 
thus  eflttapes  altogetiier!^  oris  seoitekioed  las  for  a  ipisdemeaiM^ 
to  ifflprhoiiment  foff  one  or  two  years;  a  punjshn^ntwhoUy^ 
dieiir6pocti»Rcd:  to:  an  ofience  ao  {^roxixHtPLtQjri  .p^i.of  guilty 
iniMitibn'^'thiUrmrhich.is  capital.  Ifii^peSfra.A^^.us  that  it 
wtMiId'be  algveatimprbvenietttiin  the  admimipilrat^on  pffriminal 
jditice  to  pk'ovkie,  'for  the  purppose  of  obviating  this  inconye^ 
nieufce^  that  in  eviery  dase  of  capital  felony^  wb^re  the  intention 
and  attempt  were^  folly  proved,  but  the  evidence  vras  insufficient 
tO'piro^e  ilotual  oonaummktion  of  the  icrime,  the  jury  should  be 
enabled  to  convict  the  pffender  of  such  attempt,  and  a  punish«- 
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.  ,^*  Ry  thesejrw^q^. (jgor^^inii,^ ^tHJ^ppr^^  t)>e  p\}ftjsjhwnli.of 
veiry .  »ti:ocij9,up ,  pffeii^erfi :  iwo^l^,  ,^^ ;  flwfiji^pjqcpi  p^^ip .  itb^-  it 
noi^  i^  „  for,  jEi$  wp.  l^fty^,,ai^:^y.  pbs^.v,?d^,^Heh/.ft^  .^jpl  iijk- 
dictei4  pn.a^pupitftl  clwg^  |ir^i|^ntjy;  <egcfpp,.,bef  fti^pe^^vprpof 
is  iif^.re^ity  Jrv^uffiqiei^t,.  an4,,Qfteflt  bft^^ii^^rB^r^ng-Rrei^nj^yr 
ling  to  convict  in  a  capital  case.  It  will  be  seen  from  the  TaUi^s 
Compil^^firpip.,t^e  ,ojKcialJlqtuina^.,|;9,.p;\^  ^P^jojjjr.J^^f^ty's 
Pfincjpal^  ^ecjr^tarje*  of,  8|tqtt^,  ,tbaj^,9pt  9fji|4'  p^rfspp^  ,^d 
fo.r  the  c^.^tal  e^ence^pf  shooting, at,  s^b]>ingij||^flfSt??HW 
ppispn,  &c,,  .with  in^nt  to,Jqa^rdftri  wyH*r|&5fh^y'^t¥^? 
conyictea.  .  .     ,.  •       ...    ,  i,  ,..  ;,    .,,.  \,r  .,[-.!{,  ^  J-.  •• 

•Mt  would,  we  cofiC€iYf^jl»?itfrialiy,?^4t^ 
punishinent,  if,,  upon  all  ^^^\\fi\^B^^  a 

prisoner,  of  the  capitolcharg^j^.ipigbt,  fwj:jer^,i^^^,^yid^i^p^ 
w^ranted such  a  verdict,  %j[id^):)L\xa.gw\^^ 
as,  for  example,  if^  upon,  a  piU90^erwBei|ig  junjdic*ed.%,prson 
aiccompa^ied  with  aggravations  n^ing,  the>  ofiS^np^  c^pital^  the 
jury  might  find  him  guilty  either.of  ^opjSffppljf^.  or  9if.,fui^Qn 
witb  such  aggravation^  as  ivp,i;ild,pi^K€;t^,9ipfejifle  j^^^ 

7.,  It  has,  we  are  awar^;,  b^p  sv^gges|;^4j<fb§t.ll^  coiirse  of 
proceeding  might  affoyd  a  tierpptatiofl,  tp,  jur|es  to  .lean  to  an 
acquittal  of  the  .capital,  \fi  favpi^r  pf  ^  {09nyi(?tiQn,9f/ tl^f  ijajnor 
offence.  This  might.occpipnally  hap3Pjep,.bult  ^^th^  ^fffender 
wo^ld  still  be  subjected  tp  a  iQertain  ,^4  s^vf fp  pii«4shnaent, 
we  see  no  sufficient  objei^tion  to  tbe  entrusting  thepj-.y^thithis 
pc^\yer.  The  gj^eai  object  19  Dot  .50  pauqb  .9)9,v,efity  a^^jj^ftafnty  of 
punishment ;  and  we  think  thajt  it  would  be%dpQn^  ^pp^ij^ve  to 
the  ends  of  criminal  justice,  that  an  pfiep^^r  sho^ifld^^f^sfpQ^lly 
thu»  escape  the  severer  sentence,  •  proyi^^d  the,, jfi|pj:ygy  were 
more  certain,  than  tbat  he  should  so  fp^p^^ptly^jp^ip^pe^jas  he 
nowdoe^,  witt  impunity,  and  inmap'y.j'n^J^Cj^^^ 
ipent  totally ^^ispifi>pon^^^^  :.n  . 

"  Upoii  mdictments  for  murder,  juries  at.prj^s^^jb^ye.^yery 
frequently  the  power  of  finding  th^  pri9orfe^'  g}:|i}^,[l9|f  the 
inferior  degree  of  culpable  homicide,  and  we  are  not  aware 
that  any  inconvenience  results  from  this  practice,  especially  as 
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by  an  enactment  in  one  of  the  statutes  introduced  by  Sir  R, 
Pee^a^^W  bf  punistoHt^b'^tt^'^d^ptad  tto  the  iribc  of 
manslaughter  was  entrusted  to  the  Court;  '  On  thcf  totilfdry, 
We  liilfe^e 'tfidt  'g^^i  ^hfebH(-feiiiencg'tv'o4M'resuIt,  if  It  W 
necessary  upon  an  indictment  for  murder,  that  the  pnstiner 
shoMd'feUh^i-  by  tehVilM^a  tir'^jri^iiilted  altogelhbi^.  '  Wt  may 
^Al^'libWf^^;  thkt'liptiri'fWdiifinieritsifor  seveVdT  capital  bflferices, 
i^  bfif^r^y'd^toliiy^i^V^hei-fe'tH^yhWl^  offiritel^  rtot  ptoVed, 
1)Utqsoi«e '  pjirt;' -cohfetirutiA^^by '  iti^^^^ 
prbVe'dV^th&'^ls^dn^'ttfa^j^  «6  'iioiivicted  'of 'the'ininot'bflfence 

^Th^^^laH  'tet^  i'ecbriita^f^dyd  \ieArs  considerable 'aiffihiiy'fb 
aA'ivfipf&f^  thin^^  'tiik(f^'in  tft'e  l^r^nch  Criiiiihal  fcode;  d^- 
l^ed^iiia^'d?scu^§ed'fn  a'Tortt^t^'tiura'ber.*  '^  "We'then'bbje'cted 
tO'fhVirstiri^  th'(^  juffes '^iffl'so'^extenaed  k  disbi^etioti,  blit  we 
think  it  right  to  say,  that  the  provision  in  question]  ^McH 
atiaidHitff  th^'jiir/i'  TSiy'the  defeliratJon  of '  attkiiatih^  cilciim- 
stiWiyi- '  t6  'refdlifce  ttie  puni^lirhkrit  ii  step, '  Is  considered  to  hkvi 
mt^to'wiiikeSi^Ti.'   "^^^^  bat  quotaltiori^ :—  ^ 

' "^ iifefc6*fflflg  'to  Wpr^Mt-;^ractice  oirCrimitial' dbuvts; Itrf: 
^mSnititAf^$^m^midMM  k  t^rtiiWceediH^tWo  years, 
so^  tfeat'lfi^  ^Hde 'ihaLtf  iW  ffid'^ycale^bf'p^ 
Wt^een  death  and  the  longest  term  of  iiiipjj'soiimetit. 

**  The  punishnicnt  which  m  legal  contemplation  ranks ^  next 
iti  idapit^l  punikhmerit  is  that  bf  transportation,  litit  it  appears 
ty*  tife^that  it  Is  One  which  very  inadequately  fills  up  the 
eWi^  bHw^en  loss  of  life  ahd  loss  of  liberty  for  two  ycarsl 
"'*^'Tlie  advantages  arid  disadvantages  of  particular  secondary 
pi!iHI4hfTi^tits  have  been  so  fully  discussed  and  lUuistratctf  in 
th^^RyportS  of  various  Committees  of  your  Majesty'^  llouses 
if  Parliament,  and  recently  in  the  full  and  able  Rej^>ort  of  Mr; 
Ci-aWferd  on  tfifeTctiitenti^rits  of  the  United  States,  that  we* 
imnid  it  sufficient  to  refer  to  those  opinions  of  various  compc- 
tiht'^mdividiialsj  which  will  be  found  in  our  Appendix.  But 
Wii  itiay'dbsei'vfe',  tMt  k"  Considerable  portioh  of  the  existing 
viriik^iif  diil^rimiriiiii^n  in  puHiplmie  ariisihg  from  the  cause 
under  consideratiouj  might  be'  removed  by  a  le^^s  frecpient^  and 
bfett^r  regulated  lii^  of  'ttie  ^u^nslinif ii t  of '  transnor tatlbn,  b v  ^ 
tft^MnflicftioH  of  I'orit^t  i>eViotls\of^,  imprisoiiiiient'm  certiun' 

^      '  »  flLaw^Jflg.aas,  itsrq.  ,. ,,..   .     /. 
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cases,  and  by  a  much  more  frequent  judicious  use  of  the 
punishment  of  solitary  confinement.  And  we  think  that  the 
punishment  of  imprisonment  generally,  and  also  that  of  fines, 
would  be  better  calculated  to  answet  its  object,  if  it  bore  some 
more  certain  proportion  to  the  nature  and  extent  of  the 
oflfences  which  it  is  intended  to  repress.  We  are  aware, 
however,  that  as  the  same  Icind  of  punishment  will  affect 
different  offenders  with  different  degrees  of  severity,  a  discre- 
tion must,  within  proper  limits,  be  left  to  the  Judges  for  the 
awarding  of  secondary  punishments,  vith  a  view  to  the  pondi- 
tion  and  circumstances  of  offenders." 

Not  being  aware  of  the  particular  regulation3  .contem- 
plated by  the  Commissioners,  we  adhere  to  the  opinion  so 
frequently  advocated  in  this  work,  that  it  would  be  better 
to  abolish  transportation  altogether ;  and  we  think  that  there 
are  many  grave  objections  to  the  us^  of  solitary  conjfinement 
as  a  punishment.  Hard  labour  in  company,  with  sil^ce 
rigidly  enforced,  had  been  found  to  answer  best  all  the  main 
purposes  of  punishment.  We  here  wish  to  call  attention  to 
some  valuable  remarks  of  Lord  Wharncliffe  on  these  sub- 
jects : — 

"  In  your  Lordship's  judgment,  is  there  not  a  great  chasm,  as  it 
were,  in  the  scale  of  punishments  between  what  are  termed  capital, 
and  transportation  for  life,  and  imprisonment  ? — There  certainly  is  j 
but  at  the  same  time  it  is  a  chasm  most  difficult  to  fill* 

'*  Could  it  be  filled  otherwise  than  by  longer  terms  of  imprison- 
ment  ? — 1  do  not  know  that  it  could  in  any  other  way.  The  French 
undoubtedly  have  much  longer  periods  of  detention  than  we  have ; 
then,  on  the  other  hand,  they  have  not  the  means  of  transportation  to 
the  colonies  that  we  have,  aiKl  their  punishment  of  confinement,  as  I 
have  always  understood,  the  galleys,  it  a  very  severe  paHisbmeni,  and 
we  have  nothing  of  that  sort. 

Does  not  your  Lordship  think,  in  resptet  of  some  very  atrocioas 
ofiences,  which  still  are  short  of  capital,  a  longer  term  of  imprison- 
ment might  be  beneficially  adopted? — Yes,  I  think  so;  but  I  am 
inclined  to  think,  for  that  sort  of  ofi'ence  there  should  be  special 
places  of  confinement ;  that  they  should  not  be  mixed  with  those 
persons  who  are  confined  for  more  trifling  offences. 

"  Probably  it  might  be  desirable  that  that  period  should  be  passed 
either  in  solitary  confinement  to  the  extent  a  person  might  bear  it,  or 
imprisonment  under  silence  ?--!  confess  I  tliink  all  that  is  exceedingly 
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w^  niaDftged  in  America ;  it  is  a  v^ry  trite  remark  to  say  that, 
every  body- refers  to  America  when  they  talk  of  imprisoDnient.  The 
idea  was  first  struck  out  tbere>  and  we  caonot  €b  better  tbaa  fblk>w 
it».  except  in  $Qine  of  their  wore  rigorous  rules,  because  there  is  no 
doubt  that  they  have  been  far  too  severe  in  corporeal  punishments 
in  order  to  eijrforce  that  discipline,  I  do  not  think  there  is  any 
occa3iou  for  that  severity,  from  the  experience  I  have,  which  is  con- 
fined to  the  prison  at  Wakefield.  We  have  been  enabled  to  establish 
a  system  of  silence  without  any  very  severe  discipline  at  all.  Solitary 
confinement,  as  it  is  carried  on  in  those  prisons  in  America,  must  be 
a  most  severe  punishment  to  individuals ;  and  I  think  it  is  a  pity 
there  should  not  be  an  attempt  of  that  sort  here  $  but  I  think  it 
should  be  in  a  prison  entirely  separate.  In  the  Penitentiary  there  is^ 
to  a  certain  degree,  solitary  tsonfinement,  bnt  it  is  not  quite  efiectual. 
I  lee  no  difioaky  in  making  it  effectual,  and  I  think  it  ought  to  be 
tried." 

We  lieHeve  Lord  WhamcHflfe  to  be  mistaken  in  supposing 
that  the  galleys  any  longer  exist  as  a  punishment  in  France. 
In  the  resit  of  the  extract  we  perfectly  agree,  and  we  incline  to 
think  him  right  also  in  excluding  the  reformation  of  offenders 
from  amongst  the  direct  purposes  of  punishment,  though  cer- 
tainly all  possible  precautions  should  be  taken  to  prevent 
prisoners  from  communicating  with,  and  corrupting  one 
another,  as  they  hitherto  have  done : 

"  Perhaps^  according  to  your  Lordship's  experience,  it  seldom 
happens  that  a  person  once  i^pmured  in  a  gaol,  ever  turns  out  an 
honest.member  of  society  aftfei'wartls  ? — I  think  anything  likerefonn- 
^  ation  6f  persons  committed  to  a  gaol,  to  any  extent,  is  the  purest 
dream  that  can  enter  into  any  man's  mind.  It  is  quite  a  difierent 
tiling  to  tay,  that  while  in  gaol  they  should  not  have  all  the  means  of 
reformation  possible ;  but  I  confess  I  have  not  the  least  hope  that 
any  system  can  by  possibility  reform  many  individuals  that  are  sent 
to  gaol.  The  effect  of  proper  treatment  in  a  gaol  may  be  an  example 
to  others.  As  to  the  individual  himself,  I  think  it  rarely  has  any 
effect  on  him.  When  you  see  a  lad  beginning  at  twelve  to  be  a 
thief,  by  the  time  he  is  sixteen,  he  will  have  been  tried  several  times, 
and  will  come  before  you  over  and  over  again.  This  is  not  confined  to 
offences  of  a  civil  nature.  We  all  know  (and  I  know  from  inquiries 
I  have  been  making  lately)  that  in  the  army,  out  of  a  company  of 
one  hundred,  perhaps  there  will  be  four  or  five  persons  who  will  be 
constantly  ptraished ;  they  come  over  and  over  again  j  any  reforma- 
tion is  rare^  and  confined  to  very  few  cases. 

EE2 
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reformation  of  juvenile  offenders,  where  such  reformation  is,  po^jbtei 
that  t^)yy.Rreoftei?  qonpned  for  a  very  short. tim^  in  prU^  j^fpr  con- 
viction or  pleading  guilty  3  commiseration  being  expitefli  they  are 
sentenced  tp  confinement  for  a  few  dnys,  or  at  most,  for  a  short  time 
only? — t  confess  my  expyience  leads  me  tb  say  tliat  the  piniishifients 
we  are  able  to  inflict  on  young  bffendersV  have  very' tittle 'erfect 
indeed.  The  effect  soon  passes  from  the  In fnd  With  jj^fson'i'tjfihtft 
^ge.  ■''      '  '•'  "^-•"••'     ■*"«    ''•''   ii'" 

'^  Do  tboie  punishments;  irt  ydur  Lofr<fehJf/B  judgmeht;  wflfoitl  latty 
eSe'Ctuai  or  practical  barrier  to  the  comtti^isRiioii  of  ierSmies;  orito  tfa^ 
iim<enfenng  into  crime  by  young. persons i}-^!  tinnk  nixt.*  Ldiuik^ 
as  I  baire  stated  already^  if  k  w«re  plosiibU  that/Oii  tbQifir^.ofibqee 
Uiere^QjUld  follow,  immediately  corporeal  pmii^b^eat^  it  w^^cl  have 
wore  «;flfe<?t  than  any  tbipg  ,eU^;  and  aft^r.aH,  ^hqse,?^^  tf^eijtu?f\^ 
undqubtefjly,  by  whi^b  discipline  is  pr^sei-ved  iaij|9ng  bpy^  qf^^]}}^hev 
class,  with  all,  the,  feelings  of  hynou^r  find  spirit  al^QUt  ^beqf^,'*     :,  j ». ..  i . 

We  infer  fi-om  the  concluding  paragraph,  that  his  lordship 
is  an  advocate  for  ttie  good  old  English  cystODa  pf  flq^gipg^at 
school.  After  a  few  additional  remarks  oni  t]iie  ca,uses  of  the 
exi3ting  want  of  discrimination  in  punishnients,  the  Comiiiis- 
sioners  state  the  outline  of  the  plan,  it. i$  their  ^ntention  to 
prppose :—,....     ...  ."  ^  ,  .  _  ,;,_„;^     ']J', 

^^  It  appears  to.  .ys  that  it  would  be  desirfible  for.  th(^  reas^ons 
alfe^y  adverted  to,  that  a  scale  of  punishments  should  be  es- 
tablished by  which  the  different  gradations  of  crime,  sfiould 
be  more  distinctly  marked,  and  j^pttled  ^cqprding.  to  ^^ome 
uniform  system.  _    .  i    -    ; , ,.  ,-      \,  . 

"  That  the  more  heinous  of  such  offences  as  vy^rj^  n^J^^ajiytaV 
should  subject  the  offenders  to  longer  terms  of  iiflprisppm^nt- 
than  are  now  in  use:  .    i     ..  ..  ,1 

"That  the  offences  cognizable  by  the  superior  pi^i^inal 
Courts,  and  by  Courts  of  Quarter  Sessions,  6^l0,l^dJ,be»disr 
tinguished  into  four  classes ;  .      ^         ! 

"  That  the  first  should  consist  of  such  as  yvere  capi^l^i  ii;:^  acr 
cordance  with  the  principles  already  ponsidered:  ,.,!,,,   „. , 

"  That  the  second  should  be  punishable  vvitji  impri^pftniep,t 
for  a  term  often  years  or  more,  or  tr^nsportntioii  for,ljf(9;  and 
should  include  burglaries,  robberies  arspp,  fap^,i(if,  it,^f|\i^d 
cease  to  be  capital),  jtpget^er  with  oth^^, pffeofjes.^qt  pag^^-^^ 
but  committed  under  such  defined  .qircumpta^Qeafpf^^^gpfi;^ 
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tion  as  Migh't  rendwthem  VrWtby  of  thie  ptftiiAbtaentsefcond 

^^Thatt  Vhos&  bfthe'thircT  class  should  Be  'piinishable'by  Im- 
prisorimehl  for 'a^tefrh  not  exceeidmg  ten' years,  nof  lesd'tbah 
two  years,  or  by  transportation  !n6t  exceeding  fourteen  years, 
no^,  less  t|ian  seven  years;  j^nd  sliould  consist  chiefly  of  ordi- 
nary bujgl^riesi  and ,  .rpbh^riQ^  (exclusive  of  those  >vhich  are 
such  by  mere  construction),,  together  with  theft  aggravated 
by.itar«^Ktent,:4b<^,t|imfi,fuixdp1a(Ce.of  its. coffkmi$siop,,.theriium- 
bdr  conoertiodiinieommijlftiia^  ity  their  relation  tath^  prQaecBr 
tdiv  'od  sueh<  oth^Idefined'sircontistances  of<«aggravaiiont^8 
ToAgM' render it"wo»thy  of^thepunishment  third  in deguefe :t   - 

"  Thattbodei^(rf'the'f<kirthckd^  ehiottld'be  ^hWhaWe^by 
imprisdriinent  nbt  exc6eidRng"tV*ro'  y^ts;  tt*ftnaportaftiii!>n  tiM 
exciei^iKtl^^  Veteh"yekrs,  oi^flrief  •  a!nd  shotiliJ  dbnsfst  '6f'%iii^ 
thefts,  and' of  offences 'niit'lriduded-'iriuriy  of  th^^^ 
ceding' cilayLsi^^'  ,iM.;-:-y.:  ^m!  .l-.v  -   ..fr  n...t   .....  .^ 

'  /^Tbat^Nidth  regar<3  td'Jny  iucW  of  the  atyole-m^tftiotied'of- 
fehys  a^''^*fe(iuld  fee  niade'pUhishabi^  by  inaprisontnenl!^^ 
tary  ^'ionfihjfe Wtit  aiiil "  hard" lafequt' '  liiight  b^  atfded  tb ' the 
p'uniahmerit,MWin^t(i'd^fim^^  '     .    '-     -  - 

"  In  suggesting  the  propriety  of  a  scale  of  punishmenti^' w^ 
pi'ofeW  tb  do  no  tiiore  at  present  thiat  atiteriipt  to  sieicb  a 
mere  i)uttibfe  oflfKe'Bniicipil^s  oti'  whith  such  'a  ^cale  orf^ht  to 
be  constf'iicted.  '  '....• 

•  '*^'We'  think  thkt  feenyfit  would'result  from  the' adot}tioh  dt 
such  a  scale,  because  the  process  of  adjusting  pltihi'sifnl^it!^' to 
^iai^ltiiliy'bfffences"  wbtild  be  mucih' expedited  by  referrlAg  to 
stlcH'liii^&^iiiblrehe'd'ycale;  and  because  th'e'  referriiig  bff^nc^^ 
to  such  a  scale  would  tend  to  preserve  a  gteaiet  degree"  6f 
colislstency'^h'tHe  iheasure  of  puhi^hmenb  thah'noW  eicists. 
Whilst  it  inighV  as  a  general  rule, '  be'  convenient  to  refei^  tc/ 
such  a  scale  in  apportioning  punishments,  devi^tioiifrotri' ft 
ra%hifki][liiWtly14e  iieces^atyih'pdrticulafinsld^^  ' 

The  report  cbiifcltfd^s  ^ith  a  fecommendktioA  for 'ext6iltiihg 
tlife^{f6M6B^bfet\<^e«^etitfec6andexecutioii':^     '"    '  '      :» 

' '^  Witti'riespecft'^o'the  period  Htnited*  by  law  between  the 
sfentdiTce^'alid  fekgcutidn  of  jb^tsons  convicted  of  murdier,  wie 
th'inH'it  'too  shorty  'and  thai  the  trrhe  ought  to'be  left  to  the 
discretion'  of  the  judge  who  tries  the  prisoner,  and  who  is 
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most  competent  to  determine  the  validity  of  the  reasons 
which  may  render  a  greater  or  less  interval  expedient.  We 
are  led  to  this  conclusion  by  considering  the  instances  in 
which  courts  of  justice  have  occasionally  committed  mistakes 
in  consequence  of  erroneous  inferences  drawn  from  circum- 
stantial evidence  or  false  testimony,  or  of  other  pauses,  espe- 
cially where  the  minds  of  the  jury  have  been  operated  upon 
by  popular  prejudice  against  the  criminal,  or  by  antipathy  to 
the  offence.  Such  a  discretion  will  appear  the  more  neces- 
sary, when  it  is  considered  that  the  punishment  is  irremis^ 
sible;  that  the  prisoner  often  finds  it  extremely  difficult,  from 
poverty  and  destitution,  to  prove  his  innocence;  and  that 
although  a  conviction  may  have  been  founded  on  mistake  or 
perjury,  which  he  could  not  anticipate  at  his  trial,  he  has  no 
means  of  obviating  the  consequences.  We  think  that  these 
considerations  greatly  x)verbalance  any  benefit  arising  to 
society  from  the  terror  supposed  to  be  inspired  by  a  speedy 
execution.  We  may  also  remark  that  the  practice  of  trying 
capital  cases  on  Fridays,  (a  practice  probably  originating,  in 
some  measure^  from  a  desire  to  prolong  the  interval  allowed 
by  law),  frequently  occasions  inconveniences  which  are  not  to 
be  altogether  overlooked  in  the  disposal  of  the  business  in 
criminal  courts.  We  refer  to  the  opinions  to  be  found  in 
our  appendix,  of  several  gentlemen  examined  by  us  upon  this 
subject,  and  particularly  to  those  of  Mr.  Alderman  Hanner 
and  of  Mr.  Wilde,  formerly  sheriff  of  London." 

The  appendix  contains  the  examination  of  Mr.  Barry  ai 
the  house  of  Allen  and  Co.  in  the  City;  l>r.  Lushiogton; 
Serjeant  D'Oyly;  Mr.  Ewart,  member  for  liv^ool;  Sir 
Frederick  Pollock;  Mr.  Alderman  Harmer;  Lord  Whara- 
clifl'e;  Mr.  Henry  Gawler,  and  Mr.  E.  D.  Wilde,  with  an  able 
letter  from  Serjeant  Spankie  against  the  Prisoners'  Counsel 
Bill,  and  a  communication  from  Mr.  Pickering,  an  American 
barrister  of  eminence.  The  appendix  also  contains  a  com<- 
parative  statement  of  the  effects  of  capital  pmii^hment  in 
England  and  the  United  States,  some  extracts  from  the  rer 
vised  statutes  of  Massachusetts,  and  a  list  of  offences  now 
punishable  with  death  in  this  country. 
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DIGEST    OF    CASES 


COMMON  LAW. 


[ComiHritiDg  3  Adolpbas  &  Ellis,  Parts  2  &  S;  6  Nevile  k  Mftoniog,  Part  1  ; 
2  Scott,  ParU  3  &  4 ;  1  Meeson  &  Webby,  Part  4  ;  1  TymhUt  &  Granger, 
Part  4 ;  and  a  selection  from  7  Carrington  and  Payne,  Part  2  :— all  Cases  in- 
cluded in  fonner  Digests  being  omitted.] 


ADMISSION. 

In  an  action  on  a  bond,  to  which  the  defendant  had  pleaded  non  est  facturfi, 
the  jtr%e  made  it  one  of  the  terms  of  an  order  to  change  the  venue,  that 
the  defendant  should  admit  the  hand-writing  of  the  attesting  witness  on 
the  trial  of  the  cause.  The  cause  was  tried,  and  the  plaintiff  obtained  a 
verdict,  which  the  Court  afterwards  set  aside  and  granted  a  new  trial  on 
payment  of  costs,  giving  the  defendant  leave  to  amend  the  oyer  and  set 
out  the  conation  more  fully,  which  was  accordingly  done,  and  the  de- 
fendant then  pleaded  a  special  plea,  alleging  that  the  condition  had  been 
altered  since  the  execution  of  the  bond :  Held,  that  the  plaintiff  was  en- 
titled to  use  the  admission  contained  in  the  judge's  order  on  the  second 
trial,  and  that  it  was  binding  on  the  defendant.  (5  C.  &  P«  386 ;  7  C.  & 
P.  e.y-Langky  v.  Eari  of  Oxford,  1  M.  &  W.  508. 

ACT  OF  PARLIAMENT.    See  Mandamus. 

AFFIDAVIT. 

(Altering  affidavit  after  it  is  sworn.)  Where  part  of  an  affidavit,  on  which 
a  nde  had  been  obtaiiied,  had  been  added  after  it  was  MWtam^  the  Court  saf'- 
lb!«d  the  test  ci  the  affidavit  to  be  used,  and  declined  to  discharge  the 
nde  with  costs  to  be  paid  by  the  party  on  whose  behalf  the  rule  had  been 
obti&ied ;  but  intimated,  that  a  special  application  for  costs,  to  be  paid  by 
the  Mitomeyj  weuki  probably  have  been  suceessftil. —  Wright  v.  Skinner^ 
1  Tyr.  &  G.  597, 
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AFFIDAVIT; TOi  HOLD  TO -BAiiirf.      i  l 

AaaffidATitof  debt  staiUd^tW  defeiiSaM  iie^heiiidebitdiothe^hm^f&in 
40/.  for  the  hire  of  A'berth/oii  boat^  A' veeaelvof  the  ^i^fitiflfe,  let  by  the 
pWi^tjpTp.to  th^  defe^^ad^U.,^!i,.hJ3,  rjeqUjQst:,  Held,  8U%;jen)^^^  (^.T^nnt, 

AGREEMENT/-    ••'      '    ••'•""•*•'•    '*    \'"*/'"   .""'y""", 
(Whete  irtipUkdiy  A.,  by  6gi'eemeiilSi6t'ii^'aer  se^;in  con^^^ 

cdhSferitihg  to'thiB  fiiiperstdingj  bi  ^  (I^niWiissioh  issu^  aghiiist' Ifftii,  liiider- 

•  tbok/fn  the  eventof  His  i^covcrftt^'i'  cbrt^irt'^stat^;  to  Hijttldat^  8:*k  claim 

upon  hhtt,  <<rhfch'6eV6s  ii6t  li^gally  Ka'ble  to  pay : '  He^dJ'  thftt  tWs  kised 

an  implied  promise  on  the  part  of  A.  to .tai^fis^j^^  $tep^  fory^^iff p^iyqry 

of  the  estate.—EcfwMnflb  v.  PTi/Aiwson,  7  C.  &  P.  387. 

i  I  '  .  • 
ARBITRATION.  ^  ^,  ^^    .^.;.^     _ :  .^  ^    ^.,^ 

1.  (Awar(i^  when  sufficientli/  certam—'E^  An^a^reepwent 

containing,  several  stipulations,  was  enterea  into,  and  ^partly  carried  into 
execution  ;  after  which  one  o'^  tte  parties  filed  a  bill  ii^. Chancery,  prajopg 
that  it  might  be  resciaded  on  certain  terms;  and  the  other  party  not  j|n- 
swering,  aii  injunction  was  panted,  rejstraining  Mn^  fronci  j^^ceeaing  to 
enforce  tie  agreement,  until  lie  so9ul^  have  answere^d,  and  the  Court  snovld 
have' made  fvurther  brder.  Th^.  parties  tl^h  referred  th^  ^lut, ^  an^ , all 
matters  in  difference  between  them,  to  arbitration ;  and  it  was  provided  by 
'tbe  dobmi8sioii,'!tha%  all  pn»eeeding^'in  ihd  isuit  «hould^  be  staged  ilnt^thb 
toBieifbt  rndking  the«iwiardy  when;  if'^nbtie*  were  im&idei,'eithet  ^atty^mi^ht 
proceed  j  but  that  the  injunction  should  h^v^  Hi  Ml  feffebt  totil  didfiwlied. 
The  arbitrator  awarded  on  the  matters  of  the  agreement,  and  directed  cer- 
tain things  to  be  done,  the  performance  of  which  was  t6  b^  tiakew  iti  mil 
tfi'fiftfacti^  of  kirftie  liiatt^rs  fn  dSfTeretiW.""  H-^  ako  awarded  Ih'aVekch 
'J)6rty  shiuM  bear  his  oivn'  ioks  o?f'  the  cfranc^j  sufty  biit  hfe  'iiiitdi'^no 
"futthfer  brdet  a^'td'tfie  stiit;  h'or  did  he  'direct  that  thd'a^e^hi^nVsildtild  be 
rescitided^  atid;  bh'ihotiori^  to  's6t 'dstde'ibb  a\^rdTor^ttid6e'omisSiiik^,  it 
'betfAlne'!a  ^tlfe^tfon  ^vheth^r  l!he  ^bitMt^  haci'dfecidefd  on  ^!I  ^fe  lAatters 
i5f  tfhe  agreethettt^  Itdd,  that  the  a^Watd  x^asbad;  inasmuch'&^lf'riyiiher 
oild^i'eiiHe  lElgte^ment  io  be  rfefeciiidfed,  hbV  Meiarly  H^ierWi{iie«[ 'iilrthe 
mAtt^ts  of'it'j  and  as itdid  ifot  ptit  ah'^tid  til  the^chan'dfery'siiiii*'  '(t  feiirr. 

"274.^"  '■:;'■■'"  "'■'  ■  ■•"'■••■  •^""  •  ''•■  *^^"  '-'■  ■'-•'  "■;''' '  '^"•■ 

^'    'OMetsOf  ^iSistek  judges,' to^hetiUtftber  df-elbvfeii, 'Wk^gfeg^thiet^ 
for  making  the  above  award,  were  made  a  rule  of  Coiui;  by  a  single  M.^, — 
..  f%;r^.  Tribe  ^nd.Upp^^tmt^  AA-  &»,E>.295»  ^        ,.  , .»  .  \.   ^  ^  ,\>v  x  \ 
2i  Tb^'tAse  of  'Fh&t'p  ViO/fe,  fGjM4  St  R.  8677  15  h:M,i  wad^affittned  in 

3.  (Costs,)  A  cause  and  all  matters  in  ^ffei^rice'  were  relferred  ib  aii  arbi- 
'  trator,  witli  power  to  hini  to  direct  a  verdict  or  nonsiiit^  and  to  order  the 
defendant,  althougli  there  should'be  a  nonsuit"  or  a  verdict  for  him,  to  pay 
any  money,  or  do  any  other  act  which  should  be  just  and  equitable.y'the 
costft  of  the  cause  and  of ^<the tefer«nbe  to  abide'  the^^yentof^lkeiiifard. 
The  avbHmtoar  directed  la  troqanit,  (but*  •annravded<  that  the  idelendmt  ought 
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to  pay  the  plaintiff  25/.,  and  orddrfed :  him  lo^oi66'^  H^d,-  that  die> de- 
fendant woa  cntitkd  to-  thecoBte  of  i;tfae>  causey  and  the  plaintiff  to  the  ooets 

4^:  {:Ahtti'at<^Y(ikihoriiy,)'^-  \nK<^(iA  of 'trbspkss'^t^:\?t/r.',  in  which  there 
was  a  justification  of  a  pnblW  rf^htf'o/  wiay,  ^as  referred  to  an  arbitrator, 
with  power  to  direct  what  should  be  done  between  the  partiefi./  .li^e  ^i^ected 
a  v^r4i9t,f9r.tlj9  ,^e^^p^^i^,.^^4,fh^^^t}>q.p}ai^tiff  ;?hoi4d  pu^  up  »  gtile  and 
.bri%e  ,\^ft,the.w^,  ii^  ,ft..pl^^  .4escq|^ed.  1%  appeai;fd.  Ovat.kbat  pl^ce 
was  no|  P^ijijaf^tl  of  eitl^erjhe  plaw^ff  ,<?F-^6fend^iif ;  Held,, that  thisJatter 
part  of  thQ,ft^ard.  vyfs  vqid.7-!p|<r«fr,y^  Swu^fifo^,,!  .M.  ^  W.  57J?.     . 

ATrOHNEYi"'»i6_EA^bENC^;-2;'^    '    ''     ^."    '    '    '  ;• 

BAIL.  ; 

1.  {Deposit  in  lieu  of.)  Where  the  friend  of  a  defendant  arrested  made  a 
deposit  of 'his  money  oh  behalf  of  the  defendant,  in  lieu  oif  bail^  and  the 
'sum  wds  afterwards  paid  iii to  Court  to  abide  the  event,  and  the  defendant 

^  tlien  Wndered :  rfeld,  that  the  owner  of  the  money  might  have  it  restored 
io  htm  ori'mbtioni'  under  stat.  7  i  8  G.  4,  c.  71,  s.  3,  if  the  defendant 
appeared  in  Court  arid'assented.  If  or  tliis  purpose  the  render  is  equivalent 
to  putiiiig'in'aiid  perfectiiig special  1)ait.'    (1  Smith,  13;  S Taunt.  557.) — 

"Ihuglass  V.  Stanhrov^fi,  Z  Ad.  &  E.  316,  ' 

24' {NuiiCBjjf,ju^yi^U9H.)  ,.Jt.is  not  peeeawufy, to  state  in  a  netioe  of  j«fsti- 
' . !  Sff atipRii^f  baiV'wheAhforthfvbail intend  to  justify  in  person  or  by  affidaviiw — 

l,^,(I)is^li€fge,of^baftf^ri^t  def(;n(ikmt^%^  Semblfi,  that  the  affidavit  in  support 

,,of,  a,i7iQtjipn,^o  di^oharge  a  defendant,  oi;  the  ground  that  he  has  become 

.b^Vil^fjUfpt  qud.  9)btainpd,liifl|  certificate^ ,  mwt  show  that  the  certificate  is  in- 

rojJjBd,^  And  tbe^rul^  sliouldbe.jdr^wnup.on  reading  the  inrolment. 

o  >it,A  4^^^?^^,""'.  .vb.o,^)ad.  obtained  his  qevtificate  as  a  bankrupt  after  the 

4ctipi^,Kas.b|x>,yght^  wp  lield  entitled  to  be  discharged  out  of  custody, 

aTthou^lf  the  .%t  issu^  long  before  the  action  was  commenced,  and  the 

.  defendant,  )^^d  pleaded,,  pot;  setting  up  his  bankruptcy,  and  given  a  cpg- 

novit,  conditioned  for  payment  at  a  later  period  than  judgment  would  have 

Jl)eenpbt^in,?(iLin  ^h.e,  I'egidar  course.. — 0$borne  v.  Williamson,  1  M.  &  W. 

2.  (Evidence  of  possession  by  bankrupt^^Act  of  bankruptcy.)  To  establish 
a.pr«M^/api«  P4ie.gf  .possession  of  property  in  a  bankrupt^  in  an  action  of 
trover  by  his  a8sign<e9,  they  must  show  that  his  possession  continued  down 
to  the  period  of  the  bankruptcy. 

And  primd  facie,  the  act  of  bankruptcy  roust  be  taken  to  have  been 
committed  a.t  the  time  the  fiat  bore  date. — Ody  v.  Cookney,  1  Tyr.  &  G. 
^36. 

3s  .{'Warfttntforjapprebeusion  of  bankrupt,  by  wham  executable,)    A  warrant 
.    of .  coaumiflBionets  of  bankrupt  for  tlie  apprehension  of  the  bankrupt,  di- 
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reeled  to  "A,  aiid  B.,  our  messengers,  and  their  asiiitants,'*  will  not 
authorize  an  apprehenuon  by  a  parfy,  though  he  be  the  assistant  ef  one 
of  them  in  his  business  of  a  sheriff's  offieer,  not  in  the  presence,  actual 
or  constructive,  of  A.  or  B.— 21.  v.  Whall^,  7  C.  &  P.  245. 

BILL  OF  EXCHANGE. 

(Indonement  qf  when  over  due-^ Evidence.)  In  an  action  by  tlie  seeend 
ind(»rsee  against  the  acceptor  of  a  bill  of  exchange,  at  two  months'  date, 
the  defendant  pleaded  that  the  hill  was  indorsed  to  the  plaintiff  when  over 
due.  It  was  proved  for  the  defendant  it  was  drawn  and  accepted  for  the 
accommodation  of  R.,  the  first  indorsee,  in  July  1830«  R.  was  then  an 
intimate  friend  of  the  defendant,  but  they  afterwards  quarrelled.  No  no- 
tice of  its  dishonour  was  given  to  the  drawer.  After  the  action  was 
brought  (in  the  present  year)  the  defendant's  attorney  applied  to  the 
plaintiff  to  settle  it :  the  plaintiff  said  that  R.  owed  him  much  more  money, 
and  that  as  he  had  given  value  for  the  bill,  he  must  go  on  with  the  action. 
The  plaintiff  did  not  call  R.  at  the  trial :  Held,  that  there  was  evidence  to 
go  to  the  jury,  that  the  bill  was  transferred  to  the  plaintiff  after  it  became 
due.— Bo»nsaZ/  v.  Harrison,  1  M.  &  W.  611. — On  such  nsue  it  is  suffi- 
cient for  the  plamtiff  to  put  in  the  bill. — Ibid;  Parkin  v.  Moon,  7  C.  & 
P.  408. 

And  see  Pleading,  2. 

-BOND. 

{PUn  of  performance.)  Action  on  a  money  bond  for  2800/.,  the  pemd  sum. 
Plea,  craving  oyer  of  the  condition  (which  was  for  securing  the  repayment 
of  1400/.  and  interest),  as  to  800/.,  parcel  of  the  sum  of  1400/.  in  the  con- 
dition mentioned,  that,  after  the  day  named  in  the  condition,  the  defendant 
paid  the  sum  of  800/.,  parcel  of  the  said  sum  of  1400/.: — Held,  on  special 
demurrer,  that  the  plea  was  bad. 

Where  three  persons  entered  into  a  joint  bond,  and  it  did  not  appear, 
either  on  the  bond  or  condition,  that  two  of  them  were  sureties  for  the 
other : — Held,  that  a  release  given  by  the  obligee  to  the  representative  of 
one  of  the  deceased  [obligors  was  no  answer  to  an  action  against  the  sur- 
viving obligors. 

In  an  action  of  debt  on  bond,  it  is  not  necessary  to  aver  a  breach  in  non- 
payment of  the  money.  It  is  sufScient  for  the  plaintiff  to  show  the  debt 
due,  and  then  it  lies  on  the  defendant  to  discharge  himself.— ^sA6ec  v. 
Pidduck,  1  M.  &  W.  664. 

CERTIORARI. 

Where  it  is  enacted  generally  that  no  summary  conviction  in  pursuance  of  the 
act  shall  be  removed  by  certiordri  into  a  superior  Court,  a  certiorari  may 
nevertheless  be  issued  at  the  instance  of  a  private  prosecutor,  though  the 
application  be  not  made  by  the  Attorney  General,  and  the  Crown  is  not 
directly  interested.  (15  East,  333 ;  Cowp.  78 ;  2  Str.  1209 ;  5  T.  R.  626  J 
6  T.  R.  194.)— _Jl.  V.  Boulthee,  6  N.  &  M.  26. 

CHURCHWARDEN. 

{Mandamus  to  swear  iVi.)— The  Court  will  grant  a  mandamus  by  rule  absf^te 
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in  tlie  first  instance,  to  compel  thp  official  to  administer  the  oath  or  decla- 
ration to  a  party  claiming  to  have  been  elected  as  chapdwarden  of  a  chapel, 
(under  a  local^aot,  giving  the  officer  elected  the  power  of  a  churchwarden 
for  the  purposes  of  the  chapel,)  though  oth^  parties  claim  to  have  been 
elected.--£jrp.  Duffieldy  3  Ad.  &  E.  617. 

CONSPIRACY. 

{Furnishing  particular  of  charges  in.)  Where  the  counts  of  an  indictment 
for  conspiracy  are  framed  in  a  general  form,  the  Coiurt  will  order  the  pro- 
secutor to  furnish  the  defendant  with  a  particular  of  the  charges,  whicli 
must  give  the  same  information  as  would  be  given  by  a  special  count ;  but 
it  need  not  state  the  specific  acts  with  which  the  defendants  are  charged, 
or  the  times  and  places  at  which  they  are  alleged  to  have  been  committed. 
R.  V.  Hamilton,  7  C.  &  P.  448. 

CONTRIBUTION. 

(Among  tort-feasors — Actions  between  partners.)  The  rule  that  there  is  no 
contribution  among  joint  tort-feasors,  does  not  apply  to  a  case  where  the 
party  seeking  contribution  was  a  tort-feasor  only  by  inference  of  law,  but 
is  confined  to  cases  where  it  must  be  presumed  tliat  the  party  knew  he  was 
committing  an  unlawfiil  act. 

Where  several  persons  were  joifitly  interested  in  a  stage-coach,  and  there 
was  a  partnership  fund,  out  of  which  expenses  were  first  to  be  paid,  and 
the  residue  divided  amongst  them : — Held,  that  one  of  them,  against  whom 
damages  and  costs  had  been  recovered  in  an  action  brought  by  a  party  to 
whom  damage  was  done  by  the  negligent  driving  of  the  coach,  could  not 
recover  against  another  proprietor  his  proportion  of  such  damages  and 
costs.     (8  T.  R.  186 ;  4  Bing.  66.)— -PearwM  v.  Sk^ltim,  1  M.  &  W.  504. 

CONVICTION. 

1.  Where  two  persons  are  convicted  of  a  fineable  ofience,  each  must  be  seve- 
rally fined.  And  a  conviction  imposing  a  joint  fine  will  not  entitle  the 
justices  to  the  protection  of  the  24  Geo.  II.  c.  44^  in  an  action  of  trespass 
for  levying  the  amount.  (11  Rep.  43.)  ^Morgan  v.  Brownf  6  N.  &  M.  57. 

2.  {Appeal)  Where  an  appeal  to  the  quarter  sessions  is  giren  by  a  statute 
against  any  conviction  under  it,  to  any  person  aggrieved  by  such  convic- 
tion, provided  he  give  the  respondent  notice  in  writing  of  such  appeal,  and 
of  the  cause  and  matter  thereof,  and  the  Court  of  quarter  sessions  are  di- 
rected to  hear  and  determine  the  matter  ci  the  appeal,  that  Court  can  ad- 
judicate only  on  the  matter  stated  in  the  notice.  And  therefore  where,  in 
the  appellant's  notice,  grounds  of  appeal  relating  only  to  the  merits  are 
stated,  the  sessions  cannot  quash  the  conviction  for  defect  of  form. — Rex 
V.  BouUbee,  6  N.  &  M.  26. 

COSTS. 

1.  {Security  for.)  In  an  action  brought  on  a  bond  in  the  name  of  an  obligee 
resident  abroad,  for  the  benefit  of  an  assignee  in  this  country,  the  defendant 
may  claim  security  for  costs  from  the  nominal  plaintiff;  the  assignee's 
wntlen  undertaking  ^  not  sufficient — Ycudt  v.  Youde,  3  Ad.  &  £.  311. 
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2.  (On  sevcy-fl/itsste^s;)  '  Wlier6  a  jilea  of  not  g\iSh;^^o  tl^  whd^'dedlawition 
wa^  found  fbV  tire  defeWdArit,  arid  d  pWaWjliitificdHon 

def^tiddnt  i^as  li^M  etJlitled,  iitidef  4  Afth:C  16,'  si  4  afrid^Si  td  fhegenctal 
costs  of  the  caii^e;  arid  ttl^  pbiiiHfftb'fhfe'bofetif  of'the  spfcdl&l'pliai'itt^lwdftig 
the  boBts  not  dtily  df  fhfe  J)Wflid!ri^,  bdt  al^  ^ff'^e^dfeltet  to'dfeptf^^df  the 
Justmcation. '  (OVeitiilt^^ '0«iir v. '€dlv^  1  BJng.  275.  'Sei'2  HV'BI.'4S5; 
2Bos.  &P.369,'  1  Btod.&'B'.  465;'!!  Eist,  268';  2  ©6^.  P.  €.  45«.) 
— %wcerv.H?//»e>yr))?,  6'N"/&MV22';  ^'•'  •'  •    ''    -^  V      .•'.:/mm<'  .. 

3.  ( J/i  misdemeanor,)  The  proisecutor  in  a  case  of  penury,  who  has  included 
his  name  m  a  subpc^na.  is  entitled,  f6  his  costs  as  proseciikoV^  'thbiigh  not 
bound  over  to  proaccute  by  a  magistrate,  and  is  dot  limifecl  to  his  ei^petites 
incurred  as  a  witness  only.— JScjr  v.  Cheering,  '7  Cy  Si  ^,  '440.     '  ^  ""  * '' ' 

And  gee  Arbitration^  3;  Courts  of  Requests  Acts,  1.         „    .    ,.  ^ 

COURTLEET..  ,  .,     ,,  :    )    ,    .     . . ,,.  3  ^  >^  '   ...        .  .^  .^  ,  •^^  ,..\  , 
{Mandumu&  to  i4fld,,t(^,gi[anffiit)^Q^,mQtm  jnMichefp^.f^r^  (ljS54, 
(made  roorje  tfh^n  a^i^ippth  ^t^r  9I4  JS4iqJ)fiuli»aSrTd,ay,)^.t9  -ftwnpej.  ijbe.fj^rd 
of  a  kiindredj.tp.hpld  fi^c^urtrk^ftfrirtliwith  tp^pppjnt.oiflfpre^^ 
teiidfid  that. kp.co\iW;hpl4jt '/9!)lyip,0ic^)b^r>; ) and. it^aW  ^W^e 

Court- Imdj^aaJaiiibacH ft^^^^^reweapJ^^r^  l)q9n,be|^  iji ,^>^e^yr^t^r, 
uojtil'the.Oqtober  ptjeqwfeig.jthe  ap^a^ipp,.wbe^,iv?.CQiirit/Fa^;h44/.I^ 
was  not  shown  whether  th^  le^t  was  by  chi^rtejr  q]r,mr^s^fjl|ptiqf^  vf^t^x  di^^y 
dsponentstnte, his, belief  ftpjt  it.cQuJdjViP  M^,  p^^^.ipi^O^jtpber.^^iJflij.jl^ie 
absence  of  sucbevid^iifi^the  Cop^tgp^ted^t^.p^ajji^npMs^iEfi^^^ 
1835,.twPF4y-twp  days  af^  Ea^tej;:%H)d^y.trr;?'^^  ^myyt^i^E^^/^f 

COURT-OF  REQUESTOR  A€t8l'^  "■'' ^  >'''i'}  >•')  i..lt  ..,.!,-  ,i,l.,!i 

of  costs,  on  the  ground  that  thfe  acdiivoiiglk  tp^  Wav«  MI)«^h^brotig>lft'dfa  a 
€oit#t  of  fieqttestByiheoaiinoC  at*  jfcbe  samex^time  }mi^  \lh&  oosts  >^fMi!^e«v 
whiclLhIave  been  iiranid  in'h[i^>fa(ViHir^<  taxed>lb(iJ)iEnip  <lheiSA)pfari9f(i3ovtf. 

A  Court  of  'JBte^esl»^Aiit  ireqilii]{ed>;tliati! persons;  inhahilwg  wUt^tAhe 
town  <it  Bimwng^am,!  ov  Tisijig-«rtfi?dqiieBting  j(heaf)aHf9ts  t]^ei}^iPi)'Vi^kHig 
orseekingraliviilihood^  oriintasyiwafy  tradifi^  9ir!d^ing*f«r|Ailfthe78awe, 
should  be  «uki£or;debtB<lindeit/&/Jibthtt><€Gtort^io£.Req)i^t»()-^^ 
such  "  using  or  freqiildntin^  the  naarkfet8/V^r.)^(sty|idingi^id^jlii»gi|.*;.|9^8t 
be  for  the  purpose  of  substantially  obtaining  thereby  the  party's  whole  live^ 
lihood.-.Jen/c5  v.  Tuylor,  1  M.  &  W.  578.  r-J .)/  ]A/  r 

2,  A  Court  of  lUq^ests  Act  di^pn^^  ^of  cp^ts.^  pla^i^tif  >Y^p,|6hp^  not  re- 
covertjo  .th^.airipunlt  of  ?/,  ^aw^*  *  def|?nd^n^jyr(e?j,^efi|;  ^th^ji^^j^uny/lic- 
tjpri ;r-.JEf rid,, that  th^.  aatiapplipd  )to,^  pasCjji^efj?  s^iiqh.d^^^^pp^jj  ^l^ea^ed 
paynwni;  int»}.<?mrfe  ^d  tl^e  plaintjff^.^pli^d  4f^fl^ps.ff(^f;^,.fi?,4jjr^^^ 
pntha4i issue jless,thftft6Ar:^rBer-«flr^\>  T^j^^^^'U,,  8i,y^^,,^^(^  .  ^^^ 

COVENANT.     '     '•■•■•     ••••'—       '.  •'      .:..  .i.-u  >.,i  I).M.. 

1 .  (  Whether  joint  or  several.)  Sy  Idade,  f eciting  that  L.  bad  >agrdedrto>4ake 
premises  from  C,  and  it  liad  be^nalito  ag^ciedf  that  R.  •ihoaId<Giatensiit*.lhe 
covenant  after  mentioned  /or  securing  payment  of  the  rent,  it  was  witnessed 
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diat  ii|.,^nsid^ration  of  tjie  C9v^nq,nl^  aft^r  .^pty)ned  op  the  part,  of  L.  to 
be  ^rfoiirme^^,:  an^iP^rtipi^krlytpCt^  cojypia/^^jjt^iw'Rip^ftef:  eMtered.into.by 
R,,  the  B^W  p-,;  at,  f he.  request  .ftf /Rj,  4^i?ef  to  ,1^^  Sic^.  Ap<J  ,I«.  .^d  R. 
a^Yi?Wit^.?#l^  Cv  thatr.thfy  W9>^4^j?^fhj?f  ^p?  fill  ,t^e  apppipted  d^ya; 
.fliWi^./Vi^i^^^thfttX^Tj,  hia-exw«>!;<ff?,/S?p.,sl^9^W,^p4,!ivqHld  keep  the  preti^ises 
. kirfipaif J  <: There  .were  ^i^er  cpy^|i%nt^.^ifl[^^a^^y,^an^^  to  thj>  last^  for 
?Piii|tteDs  tp  h^.pqrforn^ed  by.  I*^  a«d  ^.pprov^o^foi;  re^eptry  ^th^  rent  sljould 
be  in  arrear,  or  if  X.,  his  executoi?S|  fi^  8ho|^4'^^^  perfprip  the  covenants 
in  the  indenture  contained  on  his  and  tlieir  part  to  he  performed;  and  there 
jyajs  a.cpivenant  by  d.  to  L.  for^  ^uipt .  enjoyment ;'  I^.,  Kiis  executors,  &c. 
paying  ^ihe  rent;  and.  performing  the  covenants  in  the  indenture  before 
conwjned :— 7l|^el4,  thatR.  was  |bintly  tpund  witn  £.  hy  the  covenant  to 
repair,  as  well  as  by  the  covenant  tp  pay  reut—toptand  v.  Letporte,  3  Ad. 
and  E.  517.         '    "  "'    ""    '"''*    "    '  '  •    ^    '   ./'.>./.     -„/    ..     • 

2.  (For  title,  to  what  liabilities  extending.)    Certain  leasehold ihbuieS  M^ere 

'  nAi  *i^;ah^Mi,  WbS'chivtt^'d^^ci'ibed  ih^  the  parfit'titers  and -concBtion* 'of 

'^e'a^  A%^^be<ihfedi^^l^l''\t4thVev^bidd^y  ifitei^st/ttiid  as  ^n  e]%ible 

Ittvbil^^ttt.  'By  the't^l^difei^ns'bf  fai libfe^^irt,'!^^  theeitabKshment  of  the 

SoUrfr  tidiidbht  Mirkfcft'Gdhipdhy,  thd  Gttnipany  W«^  ftUthoi4«dd  to  tteat 

'  f&f/'^Artha^,  tihd'tdkei'fliy  ptenAfeds'itt  ^if^oh  fbi*  the  ]^urpai^of  the  act 

'No''Wteivas''gi^ert'df'thi8'ltateH^^^^  the  -pai^titfntara  atid  tbnditioha  of 

• '^atei'  iWdfhe'Jdry^ftNirid  as  d  -fact^that  the  Vtlhdeef 'had  tto  Ktitk^  of  the 

'  'ftafefiity.    'The'  cbnaitibrts  (i)htalhfea^6'expre8fe  warranty  of- title  r-^Hfeid, 

ih'aii^'aclidti  by  t^e'  i^feridee  agaihst  t!he  vtodow  of  the  estate,'  that  the 

"  '^HiiiitiiF^  Waa  not'^u^tteed- in'^ta'tirig  this  eohtract  in  the  declaration,  as  a 

warranty  of  a  clear  title,  free  fifom  ail  chki^^,  imiumbninces  tthd  HabiMties. 

Held,  also,  that  the  purchaser  was  en^lf^  tjs  !];e.9!cind  .the  pcyitra^ty  on 

.mi^ff^ning.%}^Uh9  9xmiim^mvB^i^^  frq  purpo^aaof 

3*  '^Fbt^TefH  qfeo(U  nnn^  eomtrwiiem&fi.)  '.'■  Aideinised  a  ooljieliy'to  B.,  amd 
B; 'cbvenatited  io  >  pay '^fts'^ebtv^fjonefthird  part  o£  the  money  <ihafcidioiild 
"^kdml'ht  ffiMe^  f^ieeivedf tyr  pMluoedv  irom  the  sale »of  the  eoal8<;*^  and  also 
•  lei  le^<&p<  trite  tfttePtmts  of  aH  iqoais  di^ilj^  tMsodvifind  ddi^ex  truaofapieB  thereof 
fO'Avt'^Heftl)  thut! takings  Ibciibwd  eaveiyants^itogeiher/itfae^nenii  was  to  be 
(dd<ltik[<lbd  onl^o  ttiiiotantof  coal38cid,3k>t  omtfae;  Aflttonnt  of  rmoney  actually 
fHe\t^ib!^iYitiA.^Edx\mdsvi^JEUa,7^C^  u' 

(  When  not  recoverable,  as  being  too  remote  a  consequence  qft%e  defendant's  act,) 
'y.;'a  'shli)*d1iusbMid,  tovkiiinted  w!<h'thfe! frieightfer^thafethe  ship'shoufa  at 
one  pi)rt  talce  iti  a  qiiantitjr  oJF'bra'n'dy,''atrd  feoftvey  it  td'iitlother  port,  and 
thefe  rec^iVe'a  citrg'o  of  fruit, '>^hich  the  freighters  Co^cfnanted  to  furnish. 
F.  did  niol  take  (h^  brandy  m  l»6ard, '  dhd  the  fi^dghters  did  not  fnrnish  a 
cargo;  for  Whicl/'hi'  rfecdterei  dimages  against  therh. "  Thky  afterwards 
sued  his  representative  for  the  breach  of  his  covenant :  Held,  i;hat  in  such 
!aet90ri>thi^cOBld  xloireconen  either  <  the  4^magea  they  had  paid  him  in  the 
fovmcnacAiohloirrthe  tostfl  ikay  hM  ioisunred  la  defending  it ;  although  they 
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were  prefwiled  ftom  obtaining  a  cai^o  by  his  neglect  in  not  taking  in  the 
brandy.-*  Walton  v.  Foihergiil,  7  C.  ft  P.  392. 

DEPOSITIONS. 

(Jn  criminal  cases,  returning  qfbj/  magistrates.)  It  is  a  magiatrate's  duty  to 
return  all  the  depositions  taken  against  a  prisoner,  and  not  merely  the  de- 
positions of  those  whom  he  thinks  proper  to  bind  over  as  witnesses. — H.v. 
FuUer,  7  C.  &  P.  259. 

DISTRESS. 

1.  (Warrant  for,  ought  to  he  preceded  by  summons,,)  Where  a  magistrate 
grants  a  warrant  in  the  nature  of  execution,  he  is  bound  first  to  summon 
and  hear  the  parties,  unless  the  statute  under  which  he  acts  clearly  renders 
the  discharge  of  that  function  ministerial  only,  or  in  some  other  manner 
dispenses  with  the  summons  and  hearing. 

By  statute  estM>li8hing  a  gas  Hght  company,  it  was  enacted  that  if  any 
person  should  refine  or  neglect  to  pay  any  rent  due  from  him  to  the  com- 
pany for  the  supply  of  gas,  for  ten  days  after  demand,  such  rent  should  be 
recorered  by  the  company  or  their  derk  by  warrant  of  any  justice  of  the 
peace  ibr  the  town,  &c.  and  it  should  be  lawfiil  for  the  company,  or  their 
clerk,  or  any  person  acting  under  their  authority,  widi  such  warrant,  to 
levy  the  sum  so  due  by  distress  and  sale  of  tha  goods  of  the  parfy,  or  the 
same  might  be  recovered  by  action,  &c.:  Held,  that  a  warrant  so  issued  by 
the  justice,  without  first  summoning  and  hearing  the  party  to  be  dbtrained 
upon,  was  illegal,  though  a  summons  and  hearing  were  not  required  in 
terms  by  the  act 

In  trover  against  the  company  for  distraining  the  plaintiff's  goods,  the 
company  justified  under  the  above  warrant,  and  stated  that  it  was  issued  on 
the  complaint  of  their  collector,  and  that  he,  by  virtue  of  it,  and  under  their 
authority,  seized  the  plaintiff^s  goods  for  the  purpose  of  levying  a  sum 
owing  by  him  to  them,  and  duly  demanded  according  to  the  act :  Held, 
that  the  warrant,  though  it  would  have  protected  the  clerk  or  an  officer,  was 
no  justification  to  the  company,  they  not  having  acted  in  obedience  to  it, 
but  having  put  it  in  force  as  parties.  (1  Ventr.  273 ;  2  Lutw.  935,  1660 ; 
6  T.  R.  198;  7  T.  R.  27 6.)-' Painter  v.  Liverpool  Oil  Gas  Light  Com- 
pam^,  3  Ad.  &E.  413. 

2.  (  Landlord  not  liable  for  broker's  default  in  not  delivering  copy  of  his  charges.) 
By  the  6th  section  of  the  57  Geo.  3,  c.  93,  it  is  enacted;  fliat  «•  eveiy  broker, 
or  other  person,  who  shall  msike  and  levy  any  distress  whatsoever,  shall  give 
a  copy  of  his  charges,  and  of  all  the  costs,  &c.,  of  any  distress,  to  the  per- 
son on  whose  goods  and  chattels  any  distress  is  levied:"  Held,  that  a 
landlord  who  does  not  personally  interfere  in  the  distress,  is  not  liable  for 
the  neglect  of  the  broker  employed  by  him  to  make  a  distress,  in  not  deli- 
vering a  copy  of  the  charges  of  the  distress.— J/orf  v.  Leach,  1  M.  &  W. 
560. 

3.  (Payment  over  of  overplus,)  The  overplus,  which  by  the  stat.  2  Will.  & 
Mary,  sess.  1,  c.  5,  s.  2,  is  directed  to  be  left  in  the  hands  of  the  sheriff, 
under-sheriff,  or  constable,  on  a  distress,  fur  the  owner's  use,  meaus  the 
overplus  after  payment  of  the  rent  and  of  the  reasonable  charges.    There- 
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fore,  in  an  action  on  die  case  for  not  leaving  the  overplus  in  the  hands  of 
the  sheriff,  Arc.  for  the  plaintiff  *8  use,  the  plaintiff  may  question  the  reason- 
ableness of  the  charges. 

And  where  the  plaintiff  herself  received  from  the  broker  the  balance  re- 
maining after  payment  of  the  rent  and  the  actual  charges,  making  no 
objection  as  to  their  reasonableness :  Held,  that  it  «ms  a  question  for  the 
jury  whether  she  accepted  such  balance  in  satisfaction,  and  if  not,  whether 
it  was  sufficient  to  satisfy  the  real  balance :  but  that  it  was  not  correct  to 
lay  it  down  as  matter  of  law,  that  such  payment  and  receipt  substantially 
si^isfied  the  requisitions  of  the  statute.  (1  Ld.  Raym.  53.) — L^on  v, 
Tomkia,  1  M.  &  W.  603. 
4.  (  When  goods  ore  privileged  from  distress  for  arrears  of  annuity,)  Salt  was 
manufactured  and  publicly  sold  at  certain  salt  works,  and  carried  away  in 
boats  of  the  purchasers,  which  came  for  the  purpose  of  being  loaded  with 
.  it  into  a  cat  or  canal  on  the  premises,  communicating  with  a  public  navi- 
gation* The  boat  of  the  plaintiff,  an  alkali  manufactureri  was  lying  in  this 
cat  or  canal  for  the  purpose  of  receiving  and  carrying  away  salt  bought  by 
him  for  the  purposes  of  his  mannfiacture :  Held,  (Parke,  B.,  dissentiente,) 
that  she  was  not  privileged  from  distress  for  arrears  of  an  annuity  issuing 
out  oi  the  land  oh  which  the  salt  works  were  erected,  and  granted  by  the 
manufacturer  and  seller  of  the  asXt^Mu^att  v.  Gregory^  1  M.  &  W. 

EJECTMENT. 

{Service.)  An  affidavit,  stating  that  a  copy  of  the  declaration  in  ejectment 
had  been  delivered  to  a  servant  of  the  tenant  in  possession,  who  was  lefl  in 
care  of  the  premises,  is  insufficient  to  move  for  judgment  against  the  casual 
ejector,  and  the  court  will  not  even  grant  a  rule  to  show  cause  on  such  an 
affidavit.— Doe  d.  Read  v.  Roe,  1  M.  &  W.  633. 

ELECTION. 

(Retaining  fee  for,  when  recoverable.)  An  attorney  retained  as  the  agent  of 
a  candidate  for  a  seat  in  parliament,  is  not  entitled  to  recover  anythmg  for 
a  retaining  fee,  unless  there  has  been  an  express  agreement  that  such  fee 
should  be  paid  to  him. — Parker  v.  Robinson,  7  C.  &  P.  241. 

EMBEZZLEMENT. 

Where  a  debtor  paid  a  sum  of  money  to  a  servant  of  the  creditor,  believing^ 

him- to  be  authorked  to  receive  money  for  his  master,  but  the  servant  not 
.  being: in  facjk.so  aptfionzed,  and  the  latter  never  aqcounted  for  it  to  his 

master :  this  was  held  to  be  neither  embezzlement  nor  larceny,  either  from 

the  master  or  the  debtor.    (R.  &  R.  C.  C.  80.)— JR.  v.  Hawtin,  7  C.  &  P. 

281. 

EVIDENCE. 

1.  (On  question  as  to  sanity  of  a  testator — Reception  of  improper  evidence^-^ 
tfew  trial.)  On  a  question  as  to  the  general  sanity  of  a  devisor,  letters 
addressed  to  him  in  his  lifetime  by  persons  since  dead,  who  were  well  ac  • 
quaSnted  with  him,  and  found  among  his  papers  after  his  death,  with  the 
seals  broken,  and  in  which  he  is  addressed  as  a  person  of  sound  mind,  are 
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.   a.H^gg.  japcL.R«p4  60^  7^,)  ^.j.^.i,  ;,.,.-,or  "U.  dt.[«c.<K^(.(i  ifi  Vllxiilbfvil.ui 

And  it  seems  that  where  evidence  tendered  at  the  trial  (i^  f,  eft^ejs^for- 
w^ljf  9}3!J^ed  1(9  a^/?  T^Pi^ie^^  ,^.p^l  the  ^»r^.  for  whpHf  ^it -i^^  tf ^dpred 
ohtains  a  yei^cU  th^jCoi^,  MriU  ^^^,^,^^npw  tr^^^^  .i^)ii*?P.?y}^P&?j^P?«" 
iothem  tQ  ha.yp  (i^n  jnfd}ipi^i^}e,.f^^^^^  Hitp  ?p^;y;\9S'S??j3f  to 

the  materiality  of  such  evidence.^  ^6,pjjjg.)5fe ;  §  >f^  ^/¥ry^fi^jjj8fe^' 
&  R.  919.)— Doe  d.  Tatkam  v.  ifr^//^  6  N.'&  M.  132.  "*' 
2.  (Confideniial  comtnunicatwn,)'  An"  attorney  is  iibi  compefta^fe  w  s^le, 
when  examined  ias  a  wiiness,  wlietiier '^|  ^ocunient  shown  ^olmS  fev^  his 
client,  in  the  course  of  a  profess WaHiiterview^  W^s  theif  in  the  ^me  state 
as  when  produjced  on,  the  trial ;  ^,  g,  whetjier  it  was  tlien  stampea  jor  not. 

frf uddemly. irt^er^ ,  ^n^r , i^  p;i^^^t}o]^p^-  ^^.^^-gt, ^^  ^t^|^^t- 
nesses.  ,  Th^  ,?pK^p^ti,on^pf  th?  4?fr^^^r^?a^e^te$^3att^t^  felfwo 
.witnesses  A^.^ndB.  ,Ji^yr^,d^,  ^ifi,;  J)q^jqai^^4,;^piu^|^,5^ollec- 

and^be,jdefenda^:s^gW^e^;  ,.^^e;})fti^4jpn:;it^Hg>/?g  i^  ^4.^  tjieide- 
Je;?4ant.^a&  ,then.,p?x?Ye4  %.i9%?;^^W^i,  f.ItjWPW^.^  Il^t^°i 
secured  was.,w|it1;eft  pi/;er,  an. erasure;, f  |l|^(jl,-^t<i^tf,.t}^§.,^p%^t^i^^ot 
give  evidence  qf^ed^^ojis  by  4.,  tpftdwg,tfl.sJio^yr^^^  J^.^^-f^lged  or 
frau4MWpUy.  aUer^  4)?^  ^d^,,,i9,J^^rrl^^iiil,^^  g}p^3^.,.9,|^t, 
195;.  iJB..*  AW,  53,;, .1  q^q!p^.j?fi?,r[^tai^^|:yii ypl^,3ftii7<>Jf*.^J 
1  Phill.  Evid.  229.)Siobart  v.  I>ry(/c|ij:  jl  1^.#;Y^^  6A4t\>l\  ./  t  .Vl  - 

4.  (0/*  technical  meaning  uf  wQrd$  used  ^a  a  c^rt^rucij  y^t^^adjj^m^e.) 
Where  timber  w^  ^Id  warranted  "  soun<lj"  and  die,, issue  w^  whether  it 

,  Wjas  sound  or  not,  the  judge  admitted  evidence  to  show  that  in  the  timber 
,  trade;  the  word  ", sound''  meant  sound  aftcf  m^^^g  r*?ASou!iUc  ailo^vanee 
for  unsound  mYta^-^.Wopdlmiisc  \\  Swift.  7  C.  &  P.  310,       •     .   ,       , , 

5.  <iCoij/feM4a»,>  ,.A  Tvitnes8,statedit)>^^tt,epjijisq?^fiPj^(^|^x:J^^§^j^^ 
felanyv  a^ked  him  if  h^.l^ad:  b^ttef.^ufip^  4o,wh?c)^ tftv^^WH^?ft(^ YcJfed 
that  he  had  .tjettey/npt  pc)i|fe«^,,l?fut  ^M  ^thftpri/Bp^rjnighl^fqy^.yJS^he 
had  to  say  to  him,  for  it  should  go  no  fiirther.     The  prisoner  thereupon 
made  a  statement:    Held,  that  it  was  receivable  in  evid^^ik^U-^^^ 

FACTOR.    See  Principal,  AND  Agent.       ,     ,       ,    rr  ..     , 

FOROEltYi  I    •-'  '"•  '•  ""  '"•■'•'   '•  ■••'  '•  '^i'">'i)ii!    .)'  TiiKfOT  ot  bnuoJ  Jorr 
1.  (J<)«>l^  ifidicim^t'fifify'  hom  iUfiport$dt-^Mdatitfn^^6fi^jft»i^A^ 
\¥h^r^  thtee  persons  trer«  joindy*fddid»ii  lbr)lttlonioublyrusiiigipUt^t6on- 
tainitlg  impresBlohs  of  fbrg«d  ttot^s,  it  utrM  heldi  thiJt  tH  ^jurf  /mnstitdect 
some  one  partidular  time  after  all  thiide'lMid'bee<nlneed^ 
be  satisfied,  m  ordei*  to  tonVi^b  kn^^f  theiirt,  that  isit'l^utth  ti^><h^>)irere 
all  actually  or  constructively  present  together  at  one  act  of  using  the  pkttes ; 
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and  that  it  uma'  not  sufBcSe^  to  ^l^o#  thtit-l^^y'W^e' gefi<!i^deii}GM  in 
fbrg^'tiotes/And  liad  at  difiei^ivd  tSih^>^gly-uii^  th^*plaa«8^  Md  were 
individually  in  possession  of  forged  notes  taklen  ftdttl  thenA.-^lSea^irv  Borris, 

7C.'&P.  41'6.   ■•"  >   •  •..  !JT.!)'  H  -r  ,.■,'>:.",  .i-.'l;/  1...'- .. -r.     .,  !)u/ 

2.  (T^flftVflJ^/o'hioMS^m%)— l!f'^^  gii^ii\^ngfef  a  ftrgedii6te  fei^'gfven 
to  &  paViy'lis  a^kttblrn;  6r  aii' s()e6iffien6f  ^MfT,  \h'6'  pc^rtj^  'giVitt^'if'not 
ittten'iKn^  tliat  it  ^hafi  fee  ^ii't  in  bi^iulkfeii,  fi  i's'hot  &i6i  tittriiiig  ^Wteh'the 

'8tatnte.^W/v.'^fl7^i>,7-C.-'&'iP:'428:' •'='*■■''■'  •"''■'    '■•''•>^"'-"    '  ■ 

3.  (In^ictfjfeni-^- Translation  of Joreign  — Proof  of  scienter,)  Sewing  to 
the  parchment  on  whicn  tr^e  ihdictinent  is  written,  impressions  o^  forged 
notes  taken  from  engraved,  plates,  is  not  a  legal  mode  or  settins:  out  the 
notes  m  the  indictment. .  ,  ,  , 

Foreign  nptes  w^e  sei-out  m  an  indictment  in  .the  original  .mngiiagfi,  hut 

the  translatfoh  omitted  some  words*  wliicli  were  in  a  margin  or  liorder 

'  rottnd'tl^e  bdajr  of  thfe'n6te^,  M'WKicti'denoteii'th^  they 

'ijl8itedV&ft*<SfifappeAi:fed'thatWith6\it^^  riotes  ^utS'iibt!  be 

C8$iWe  of  b^g'' dilated  ih''th6''t;yu«%  "^ 

Wt  tiife  tr^ifeMoh  Wky'lrfiiierf^tilr/yd'^h^'cotfnf^  cdris^tjiiefiily  bald;'  =  '■- 
''  D^scte^a-foi^eigtt'nblewh^ifriftfe^'Eiigfish  Ikiigiiagi  is'-fiVrf'tettffi- 

-'4;  b  i'2i/i;  9^j  but^he'6l!5fet?tion;^^^vided^tl^'des(rrr(A!i<^^ 
*'  dfiUfe  ii^W  dteiilSng^  thtf^^eJhce;'  ciin''  only'  b^  takyn  adVarltaige'ttf 'by 'de- 
-'  mmtfet,^^^ik' «ir^rafte^Ve<i^aifcl by^'th& stetUtdTG^b:  4S,mS:%\i 
'*'Oti*ikdfctiiientk'fOf 'tittfe!ririg''f^^  ?tWaS  h^dWd^dbn- 

Vferyatkln8''wittl  ttfe  ^prifcin^rs'  'i^^ijtin^  '«te  ftfg^  diid^Jdli^tatlbti  of 
'  fOTgid^'Auitftj^''tiot^,  ieit^  tflmfii^W'Sri  evifientefe  td  ^ove^thfe  s^r^er, 
^Rexv.Ha&U;7't:^¥A29:'^^'^    '  >'  "  ''  -.'-    '>"•'   ''-'^^  » 


The  defendant  rieceivfed'the'boi'  accordingly,  and  it  Wak  diniaged  Wh^e  in 
!iis  tib«eieM)^ '.  H6ld/%h&r^t!Ne  J^kirittfi^  Was  entitled  t^  maii»tahi>^  Action 
fbifgiMi^m^^  deli^^ft-6d  t»  rt^tef  th^  3fc  VOs:    (2'8tttrk.  Hi  F/Ci  89 ; 

j.i.v.ih    ■■•f'c>'!ni       ■'!'       -f  ,ii' ij.<'  M"    ..^_.,    .)':•••';'.    II    -r.i    ,i;<ff       '      ..    «•»!•,'( 

HIGHWAY. or;-,.  ...    -..■■•.';.■.:  V.--,  t:  •,.:  J-i.ii      !•-.    •:  .-  ,    ...  ... 

1.  Where  by  an  act  of  parliament,  trustees  were  auithorized  to  mek^  avmain 
line  of  road  from  one  point  to  another,^  and  a  portion  oi|ly  of  the  road  wa^ 
completed :  Held,  that  the  district  through  which  that  portion  passed  was 
not  bound  to  repair  it,  although  it  had  been  used  by  the  pu))]|^m^vfli- 
<  fmredtgf^  ib^  dietrlct  fot^.4ibirty■  ye(it^„Q^d  wM.of  greal  utiUty.ti^  ik^  public. 
'  And.rihaiitfe jm;dd^mo.idifl«irelttC)9yilih«t'tl)«.)in«  of  ii«ad bpd hmn  m  some 
jntaifnrs'vwiied  hy^  sufalf qlirnit  «oto  of  parliament,  and  tbe^p«](ta'  completed 
«kad0«ll\t)flu2^t«f<)di!iiiiitt;AO&ctinent)3asiOirepai!r^  t^h  to.  be  done 
an(|  taken  by  ther4ni8tee9(  .th>ei!object.9ifaUftil)e>«ot8  being,  to  make  a  com- 
▼ob^xvi.  ■• ...  '..  .  ,.i       F*,      M,  .  . 
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municatioD  between  the  same  districts.    (3  B.  &  Aid.  108 ;   1  Myloe  & 
Keen,  654.)— TAc  King  v.  InhabitanU  of  Edge  Ime,  6  N.  &  M.  81. 

2.  {Ext'mguiskment  of  by  incloture  act— -Order  qfjuaiicetfor  itopping  upyform 
tf.)  An  act  fbr  inclosiDg  lands  in  the  parish  of  A.  authorized  eonunis- 
sionen  to  nrake  new  roads,  and  also  to  directv  turn,  alteri  or  step  up 
any  of  the  present  pul^ie  roads,  as  they  should  think  proper; 'and  di- 
rected them  to  prepare  and  sign  a  map  of  the  roadd,  and  to  give  eertain 
notices  therein  prescribed,  and  to  hold  a  meeting  fbf  the  purpose  of  bearing 
objections,  in  which  they  were  to  be  assisted  by  a  justice  of  theppace,  and 
to  have  power  to  confura  and  alter  the  map :  and  all  roads  not  set  out,  or 
finally  ordered  and  directed  to  be  set  out  and  continued,  were  to  be  fbr 
ever  stopped  up  and  extinguished,  and  deemed  and  taken  to  be  part  of  (lie 
land  to  be  divided  and  allotted:  provided  that  no  toads  passing  through 
old  mclontres  should  be  stopped  up,  diverted,  turtied^  or  altered,  withput 
an  order  of  two  justices:  Held,  that  a  road  paning  partly  diroug^  old 
indosures  and  partly  over  lands  to  be  inclosed,  waa  iiot,  norwaB.aiiy.plart 
of  it,  extinguished  by  reasoo  of  its  not  being  mentioned  or  set  oat  da.  the 
map  or  award,  and  of  the  latter  pert  of  it  b^g  indade^  witiun  a  prirate 
allotment    (8  fi.  &  C.  954.) 

By  an  order  of  justices  it  was  stated,  that  three  justices  having  parUcu- 
hirljf  viewed  the  public  roads  within  the  parish  of  A.  therein  aforesaid  de- 
scribed, and  being  saiisfied  that  they  were  unnecessary  to  be  continued,  did 
order  that  such  roads  should  be  stopped  up  and  ext)ngu|ahed;  Heldy  that 
this  order  was  invalid,  inasmuch  as  it  did  not  appear  on  the  fiice  of  it  that 
the  justices  were,  upon  the  vietp,  satisfied  that  the  roads  wer^  unnecessary* 
(9  Price,  58 ;  5  B.  &  C.  513 ;  I  C.  &  M.  18  j  2  B.  Moore»  23,)— i^f  v. 
Marquess  of  Downshire,  6  N.  &  M.  92. 

And  see  Replevin. 

HOUSE  BREAKING. 

1.  H.  lifted  the  latch  of  a  room  door,  and  entered  the  room  and  Concealed 
himself,  for  the  purpose  of  committing  a  felony  there.  B.  and  Gv '  wete 
present  when  he  lifted  the  latch,  for  the  purpose  of  assrstidg  him  to  enter, 
and  screened  him  fVom  observation  by  opening'  an  umbrella  n  H«ld^  that 
they  were  in  law  parties  to  the  breaking  and  entering^  and'  \ia\Ae  for  the 
felony  afterwards  committed  in  the  room  by  fi;,  although  they  were  not 
near  the  spot  when  it  was  committed.-^  i2ea:  v.  Jordan,  7  C  •&  P,  432* 

2.  Raising  a  window  which  is  shut  down  close,  but  not  festened,  Aoiigh  it 
has  a  hasp  which  might  have  been  fastened,  is  a  breaking  of  the  dwelling- 
house.— Hej  v.  Hj/amSf  7  C.  &  P.  441. 

INCLOSURE  ACTS.    See  Highway,  2. 

INDICTMENT. 

1.  {Variance,)  In  an  indictment  for  perjury,  a  suit  in  the  Egcle^astical 
Court  was  stated  to  have  been  depending  between  P.  and  ]\f.  The  pro- 
ceedings in  the  suit,  when  given  in  evidence,  stated  it  to  be  a  suit  between 
P.  and  M.  the  elder :  Held,  no  variance. — Rex  v.  Bailey^  7  C.  &  P.  2Q4. 
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2.  (Statement  of  nofne  of  prosecutor,)  Ih  an  indictment,  the  prosecutor,  a 
boy,  was  described'  as  Edward  Dobson.  He  gave  bis  name  to  tbe  con- 
8iabl»  as  Peaoh;  ttnd  he  stated  that  hia  master  and  most  other  person^  so 
'  eoUed  him;  and  he  wad  best  known  by  that  name  i  bat  that  his  r^ht  name 
wae'Dobson;  and  that  his  mother,  who  had  married  two  husbands,  Peach 
atld'Doinon^had  always  told  him  he  was  tfaa  son  of  the  latter,  and  had 
always  callQd  him  Edward  D^son;  Held,-  that  he  was  rightly  described. 

And  see  Conspiracy  j  Murder,  1. 

JURYv:   '.    .'...;.• 

(Right  vfy^oi find  u  general  verditt^)  It  is  the  privilege  of  a  jury  to  dedine 
findjagju^iothefe*  ^hania  geneHEdTeidicb;  and  therefore  if  the  judge  ex- 
plains bo  thkn,  and  they  cilearly  undersland)  that,  in  the  absence  of  a  par- 
'  tic!iijiari&ct,tth[«  ^Imnt^t 'right  to  rejtovet  will  depend  upon  a 'doubtful 
:  Ifgaiiqaestion^  and  tit»'  jibdgtt  requmtsthem  to  find  that  fabt^  if  satisfied  of 
itaiexistdDee/'bht  they  neverth^eas  give  a  vcv^ct  for  the  pkiotiff  generally, 
and;  on  bcfing  press^  refuse  to  find  the  particular  feoi^  the  Court  will  not 
set  aside  the  verdict— Mayor  and  Burgesses  of  Devils  v.  Clarke  3  Ad. 

JUSTICES.     See  Distress,  1. 

tANDtORD  AND  TENANT. 

1.  (dovenitnt  Jhr  fepaiPt)  Where  a  lessee  covenants  to  yield  up  the  pre- 
mises at  the  end  of  the  term'in  as  good  condition  as  they  were  when  the 
leajte  was  granted,  atM  after  the  expiration  of  the  term  holds  over  as  tenant 
from  year  to  year,  no  implied  promise  arises  to  yield  up  the  premises  at 
the  expiration  of  the  new  tenancy,  in  the  state  in  which  they  were  when 
the  original  lease  was  granted.  (4  Campb.  275.) — Johnson  v.  ChutchttBar- 
denSf  ,^c,ijfSt.  Petfri,  Hertford,  6  N.  &  M .  107.) 

2«  {DMaim^  how  waheA)  In  ejectment  by  a  landlord  against  his  tenant, 
the  >landlbxd  relied  onadisckimer.  It  was  proved  that  tbe  tenant  dis- 
claimdd  ia  Mairdbi  1633 ;  in  November  1833  the  plaintiff  put  in  a  distress 
for  reuit :  Held  a  waiver  of  the  disdsimer.  The  stat.  8  Ann.  c.  14,  s.  6, 
enabling  a  landlord  to  distnnn  after  the  determination  of  a  tenancy,  does 
n6tap]^ly -to  a'case  where  the  tenancy  ia  put  an  end  to  by  the  tenant's 
wr^ul  dM^m^t.'^Doc  d*  David  v.  Williams,  7  C.  &  P.  322. 

LEASE. 

(For  Uves,  when  one  life  not  in  esse,)  By  an  indenture  of  lease  certain  pre- 
mises were  demised  to  M .  £.  and  her  heirs/ ^a6«TM^«/fi  to  her  and  .her 
heirs  for  and  during  the  natural  lives  of  M.  E's  son,  J.  E.,  her  daughter 
M.  E.,  and  A.  E,'8  grand-daughter,  and  the  life  of  the  survivor  of  them- 
A.  E.  bad  a  daughter,  but  he  had  not  any  grand-daughter  at  the  time  of 
making  the  indenture,  nor  previously  thereto,  though  subsequently  he  had 
several  grand-daughters :  Held,  that  the  lease  was  good  for  the  lives  of 
J;  E.  and  M.  E.  only.— Doc  d.  Pemherton  v.  Edwardf,  1  M.  &  W.  553. 
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4U)  IHj^HstofyCases. 

•MM»ItATIO(N»pSTAa)lLTBfOE,iii.jrf<.  to  vJr.P  hmuMi-n^i  n  ..hn  .ii'.'^ 

^^nafidlS.  lK>ld^<a.libtar;ribf  ifaookabfiBfe:  t]Mi]dflfctlldla«lj[|»0»(^^{1rfaid|»(«m  re- 
1  itiir]ibd(4}^jtbdi)piiiohibtel4i»  impcif^  ^lfend«inl^ibfi$jip(m(  wrote 

will  pay  in  two  years:"    .Hfiad;ifiir&^jihtt^4la8owa»\«  .9r4«M^o«)^s«K>te; 
secondly,  that  it  was  evidence  of  an^ccount^8tated,^so^fw  to^d^f^^^^^^ 
of  tbe  Statute  of  Limitations  to  a  count  on  an  account  stated  witn  the 
plaintiffs  and  S.,  in  an  action  brought  witbli/>sbc/j^diik  If /ible  2lli£L<if/JD^ 
H>i  ctfti)ibst^i829 V^ifhMig^iSiidkcb be£>nd  tb^>time:^(\  r')^iu  m  '\o  v-\'ym'>.tS\ ;  . i 
"'^■>^^Sefiklii6^>^^ihai  ^ueh^dMmmeii/kfiifltibBna^diAi  tb^timo^idies/itinras^igned, 
'"  1siirHMnttb«*(^c^pilov>m/(hei55iGfiQi/IlLifij>l(ft^  ^iljOpaa^nnayxb^ffiyen 
1 'in^videii^tlifMgb  ita)lipeA(iidt^(a';]^/>iig^een^  uni  ^"'i^r.u 

"  "M^Ai^ear  of  tbd  StaftilteioflibdtafciaimiitiiistlcmifilqdBrwith^^^^ 

(Pfobabifi  cause.) — A.,  having  reasonable' and  proDable  cause  for  Aipposing 

thai  fi.'  made'  ^n  assajil^  oh  him  with  ihteht' ' to' rptf  nim,^  w^\i^^  ror^a^^on- 

staDie,Vno,  oh  coming  to  ife' place,  fecdgriized  !bV,  ind  aJsWed^A/'that 

*  h«  wii^^  ve^cctaUls  iniiii,iaitkd  ^HatheTwobl^ft^be  kigpgieiAhlUf^^hibhikdUg 

">(|foirvmr&t<>  aseet^^  tbe  ohai^.  t«)Aj,ttnJGr0erthdeM^ipwsiit{rd  id^givln^^lnto 

-  custody,  ^^dlon* the^follirc9tng<^8yrpr8fbiv^d!3(ibii40am^rohla^ 
before  a  justice,  who  dismissed  it     In  aot  kcGov^^  b^  B.  vagaiptt  A,  M^ma- 
liciously  mid  withovit  probable  cause  uiakijig  stich  charge  be,fore  l^  jii^- 

;      tice,  the  judge  slated  to  t]ie  jury  thiU  the  pkiiitiff  had  reasonable  and  pip- 

bahle  cause  for  suspicion  in  the  first  ins^ncej  but  tliat  he  tliought  ttat^  on 

I  the  cxp]  ana  lion  given  by  the  coiiatabU,  that  reascm  able  and  probable  cau&e 

^  |Ceu9ft£*  and  that  if  the  jruj  were  of  opinion  tjiat  the  defeiulant  was  satis- 
fied with  eiich  explanation  J  bnt  persevered  in  the  charge  froni  ohstlnflty  or 
wounded  pride,  they  iil^puid  find  fcr  the  plaiiitiir;  Held,  that  this  direcUon 
was  wrong  J  for  tlmt,  as  the  liicta  remained  uu altered,  the  representation  of 
the  constable  could  not  take  away  ^e<  ir^Uo^i^M^  l^d)  |)rdbkHl^>:lBkisi¥^^ 
'^fi»d<4  Hy  t^e  feetsc'     (I  T.  R..60V'l^Cattit>bt'»^fijio.^fijJt2.B.IBtAa, 

'^^^179^,  lOBitigudOh)-^Mi8grave.v,iNmell/l  Mi.*  W:/j582-JoA   (ii>{» 

(ReturHf  when  sufficient.)  .  <A  lodiQ  s(ct  »0f<  >paBliao»6t)divQQted',iflia&  ^saAa  of 

rmmm  ^ffttQ^f  ,a^bility  ^d  s^cjufi^y^^fld  .^9^  ij^n^^iy/jj^  MfV^^ 

„  %t^i^4/nn^,f^cW^  ^^li^^dpHf^^.^i^^  ll^tj/jh^^fpppi^^  Wi^^ft  W  *° 
the  commissioners,  they  were  ordered  to  proceed  to  put  the  banks  forth- 


with  into  a  permanent  state  of  stabilitjl^aieailrIt3f;<ti|td^«db6^8lHibf  iBe 

" '  'Attt^l^n«l^knd[  fl}cq»^^ ^^^^^^^  ^^\&^^a!t  wa^s|imotid8bVe>«h\ime iini^hn 

n  iiy9Mid;j'id^:iihy'^wk^i!h^)iikiktiiMy  iiiAd^irodi  itimQ.tQilim^i(at.iilLithne8 

'  'imtw^Uimii^Jidttgh^^tiie  ad^  bitbeiitO(pniceede«b4Ki{exBqute!  aUrisiyii  w^rks 

^'•^  i9i»Mdofe^  dp  «tt8t-e  i^iib  tiib^ftbtiinipi  de^hifed  hedssauryt^rim^^  or 

'  ^  4%|iediefi^  Sid./^^?^^^UtiliI//fQ^lMilg^)ihD(7var<k[off^i^^  .T^is  re- 

i  t^ocn  fwdd'^)^  ihkiffibieht^ «iul  a^poremptmry/  linndamuit  ttvavAedin^iR^  v. 

.•••ToOiwB«»*''(fo«niimo»i8^^,^:Ad.'*iEi'644.    "  .-lii.w,  •  v.  n.  v.rr  IL  o 

Anci^ee  Churchwarden;  Court  Leet.  '  ''  ''   "^ 

/(11    /ijiY/   b  .li;t>    Id.  I  •)•;($   ;!i,   i!;)    hiij(»-j   .,;   •)»    -(!(,i 'j;i|ff".|    'to   ■nntft^-!    oitt    to 
-MlA&TIEIEt  AINB  SEftVANTtlliv/  '.-^nnnf   uoij-.r,  .n.  ni  ..<^  hiij.  citinniilq 
1 .  (  Recovery  of  wages  pra  gratd^  1 1 1  hidtaii  ddibn  Hb^jOA  i  filaisjtetll;  Jmi^lgfeosh  for 

wages,  but  notc(Bacda'dmgiitOQ^yyearljfl;aino]iptfiMr  ^iOA^^^l^^^P^o^s 

Mobf'jOieqyearjijiThi^jplaiatiff^afteFvvmrdBtfeiliiQ  ai^        takelb  Ipjpr hospital, 

and  after  his  recover}'  did  not  ^tiifahvtoUisIe^pll&yixitdnty'aQf.  did  f (he.de- 

fendant  require  him  to  do  so:    Held,  that  therje-ji^jpo  eyi^nc^oTtuw 

'^n'MifM  fftfi^m^' fi^^P?^}-  ^UM'i^H^^?^,^^}'}?^  l^  ^?^y^^T^??^^^,??,* 

guaniiim  meruit  for,  the  time  he  served.  .  (1  Ad.  &  E.  6^5 ;  4  Bing.  309; 
^    ,3  Ad.  &  E.  171 :  5,B.  &.Ad.  789.WJB«i*^i/  y.  RimmetL  1  M.  &  W.  506. 

j^ii^eld^flhjfftFMtesoi^ril.'jdiid.GmQiJyvBLltiiyit.diQ  dkiver^qf  >•  jg]d»»  $^ach 
>t/ilijHe^fifotgth^  dayi>iflk?neit^tiibise«(rant^.of  .yidnhirer|js(fcoafi  <to  ihiii»goiiini 

•  I i rNwlhii^ Ae^  BtdtuteriMlalAig )ioj'fei»pi»^       serirttdtsb  f  •  (iJoBx r^  .(?foL>l^73)— 

Mo^NEi^  PAID,       ^  7'^''';' '","' ;'':'";';■": ,'''""'"' ';"' '':""''';' 

Jil.jjt'cjng'  lii  ^Want  o^ioinc  tiariiess,'  went  to  B.,  accompanied  liy  C.,'  and 

ordered  aomej  C.  sayiiigj  in  A. ^s  presence,  that  he  wouW  pay  tW  money 

if  A.  did  nol:   Heltf,  that  t/.  thej^eliy  acquired  an  authority  ii)' pay  the 

*^ money  oil  the  default  of  A!,  ani  ttat  havnig  paid  i^lie.  was,ehtftle4  to 

'  Wo  vol-  it  buck  from  A./ ihe  ai^thontj  not  being  shown  Co' ^  nave  l>een 

coiiiilennanded. — MeyuHder'y,  yane,  1  M.  ^  W.  51  j. 

•  f  ^-  fj  b  "i.-i:;,  .-f  'tvj;)  '.',1'  -■:  .1.  i.t  Tol    . ;:  uri//  r.DM 

■MlH!*KaKAJLif©BPORAI'iON..ACiT^^^  ..c  •.■.ro-.  -..iunP/ioo   ..Ij 

tlAM.^8gi9terial(^riri4>^o^  ^^^<  fjdafSds  dir  ^eciactiM  wbkb  l;»jr  1i»f(,Bdun- 
dary  Act,.S2c&^  WilK  lY^^e^  d4,/arevaQeM8d(.\fi);binjijt;ltieijine^^ 
bounds  of  any  borough  mentipped  in  the  first  division  of  Schedules  A.  and 
B.  to  the  Miimcijpal  Corporation  Act,  5  ^  6'W/n.'f^^:y.  r6,'ii;  fiW  i^e 
passing  of  the  latter  act,  vested  exclusively  in  the  borougk  ^Mtk*i.i4-/ JAc 
'<'  (Mm§Vi>JiM[iajvf)OiiMcaierif\6lNj8t Mi  IT5,  ■    ^y'\>^\-^'  u.a-.v  .um^\.H  . 

±^^mji>ii^i(yh'6fMihii>iipm^^^^  mm  to 

'aUo\ilr'^fii8be<itiotf  bf^^'ibtSh  dfeliVered'kt "the  '^ecWoii  brdoun- 

'  fcfiAfc,' tomJ^Warr^dti'^  biirg^^  'Ndi- t^idlbir  Mj^  bbigeas  to 

''"h^J^Wx^eiHitt'taie'df  sWiW  Voth^  iikt>^^  1W  Kis  hatid^  kt  i\i^  ji^^  tihie. 

*"  *itr  ffiJV^iiy'iS'fcbMd'tri'afib^'any  tiiirgeH  ^lio  brfiigs  WilCh  ^fiftii  alirt  of 

'M  ilir^estel  tb^'Mk^'liiirkb  tt^''Su(iil'lki,'  i(enotili^'hd#  ^kh'fbte^'ap- 
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pears  by  the  voting  paper  to  have  given  hit  \ote»*-**Rcat  n  Jmold,  &  N.  & 
M.  162. 

And  see  Venue. 

MURDER. 

1.  {Indictment — Statement  of  mode  of  death—Evidence,)  An  indictment, 
charging  murder  by  suffocation,  by  placing  the  hand  on  the  mouth  of  the 
deceased,  is  sustained  by  proof  of  death  by  any  violent  means  used  to  s^p 
the  respiration  of  the  deceased.— -  Be j:  y.  Waters,  7  C.  &  P<.  251.^ 

.  2.  A  married  woman  cannot  be  convicted  of  the  murder  of  hex  ill^gitiipate 
child,  three  years  old,  by  omitting  to  supply  it  with  proper  food,  unless  it 
be  shown  that  her  husband  supplied  her  with  food  to  give  to  the  child,  and 
that  she  wilfully  neglected  to  give  it. — Hex  v,  SdunderSy  7  C.  &  P*.  277. 

3.  (Committed  on  land  abroad^ Proof  9f  prisoner  being  a  Briti:^  subject.) 
A  Spaniard,  being  ui  England,  signed  articles  to  serve  in  a  ship  bound  on 
a  voyage  to  the  Indian  seas,  and  elsewhere,  on  a  trading  a^d  sed)dbg 
voyage,  and  back  to  Ihe  United  Kingdom.  On  the  ship's  arrival  oX  Z.,  an 
islatid  in  the  Indian  seas,  under  the  dominion  of  an  Arab  sover^gn^.the 
captain,  in  pursuance  of  an  understauding  in  England,  left  the  vessel  and 
act  up  in  trade^  atid  without  the  consent  of  the  rest  of  tlfe  crew^engi^ed 
the  Spaniard  as  an  interpreter,  the  new  captain  not  requiring  hifn  to  serve 
on  board.  The  ship  went  several  short  voyages  without  him,  and  re- 
turned to  anchor  a  few  hundred  yards  fh>m  the  shore,  in'  a  ttn^fttielild  of 
seven  fbthoms'  water,  between  £«  and  odier  idandft.  The  erew  bew^  on 
shore,  a  quarrel  ensued  between  the  SpoHuord*  and  cbe  of  ihem>  wjbo  was 
mortally  injured,  and  died  on  board  the  ship. .  The  Spaoiayd'WMJs  bnenght 
to  England,  and  tried  in  London  under.aspecisd  commission  >B|qD(6ifited<  in 
pursuance  of  the  statute  9  Geo.  IV,  c  81, «.  7:  Heldjithalk  be  «ould.not 
be  convicted;  for  that,  first,  he  was  not  a  subject  of 'his  Miyestyi  within 
the  meaning  of  the  act,  when  the  death  took  place;  and  secondly^;  as  the 
death  took  place  on  ship-board,  and  the  blow  was  given  on  shore,  the  ofience 
could  not  be  said  to  have  been  committed  on  hnd  out.of  thf  JfqiU^^ing- 
dom,' within  the  words  of  the  statute. — Rex  y.  De  Mattosy  7  C.  &  P.  453. 

NOTICE  OF  ACTION.  i        : 

(Under  Malicious  Trespass^Act)  A  constable  who  takes  &  patty  ihto 
custody,  bon^  fide  believing  that  he  has  committed  an  offence  against  the 
Malicious  Trespass  Act,  7  &  8  Geo.  IV.  c.  30,  is  entitled,  unde?  the  .4lat 
section,  to  notice  of  action,  although  he  did  not  see  the  alleged  trespass 
committed,  and  there  is  no  proof  of  any  complaint  made  to  him  by  the 
owner  of  the  property  injured,  (9  B.  Sc  C.  806.)— Ba?/iw^er  v.  Ferris,  1 
M.  &  W.  628.  ''""'. 

NUISANCE.  ^,  '      '..'  .,'./.'/.'  !  V' 

(Not  excused  by  reason  of  equivalent  public  benf^U)  ,  The  ereatiw.c^.any 
building  in  a  port  or  navigable  river,  which  of  itself  is  such  f^-b^nuHfe  to 
the  navigation  thereof  as  to  amount  to  a  nuisance,  ia  an  up^9^b)e  misde- 
meanor, although  such  building  is  productive,  of  collateral  pufcliq  benefit, 
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suffideBty  in  tbe  opitiion  of  the  jury,  tocQunterhalance  the  injury  done  to 
the  navigation.  Therefore,  the  erection  by  an  individual  of  an  embank- 
ment projecting  into  a  public  navigable  river,  and  causing  the  navigation, 
to  be  less  free,  was  held  to  be  indictable  as  a  nuisance,  though  it  were  shown 
that  a  greater  public  advantage  was  produced  by  facilitating  the  landing  of 
passengers  and  goods,  the  launching  of  boats  in  foul  weather,  and  tbe  af- 
fording protection  to  small  boats  in  certain  states  of  the  wind.  (Hale  de 
Fortibus  Maris,  85;  6  B.  &  Cres.  566;  2  Stark.  N.  P.  C.  511;  Cro.  Car. 
266;  1  Salk.  12)— jRcj-  v.  Ward,  6  N.  &  M.  38. 

OtJTLA^^RY. 

{Qost$  of  reversal.)  Where  a  defendant  was  beyond  seas  at  the  time  of  the 
awarding  of  th^  exigent  jn  outlawry,  the  outlawry  will  be  reversed  (in  the 
Exchequer)  on  payment  of  costs,  and  on  bail  being  put  in  in  the  alterna- 
tive in  the  original  suit,  as  in  the  C.  P. — Where  the  capias  was  issued  with 
a  direction  to  the  sheriff  to  return  it  non  est  inventus^  but  it  appeared  also 
that  a  judge**  order  was  obtained  to  return  it  in  fifteen  days,  and  that  the 
defendant  went  abroad  on  the  same  day  on  which  the  writ  was  put  into  the 
sheriff's  hands,  to  avoid  bis  creditors;  the  Court  refused  to  set  aside  the 
outlawry  on  tbe  ground  of  such  direction  to  the  sberiff,  except  on  payment 
of  costs.  (1  B.  &:  Aid.  151 ;  1  C.  M.  &  R.  655 ;  1  Bing.  N.  C.  354.)— 
Leni  v.  Claggett,  1  M.  &  W.  547. 

PARTICULARS  OF  DEMAND. 

{Whin  ^fficienify  certain*)  The  plaintiff's  bill  of  particulars  stated  the 
cause  of  action  to  foe  for  the  anionnt  of  stakes  deposited  in  the  defendant's 
bands  1^  th»  plaintiff  and  R.)  and  toon  by  the  plaintiff  of  R :  Held,  that 
he  coidd  not  recover  tbe  amount  of  his  own  stake,  on  proof  that  he  bad 
re-demonded  it  from  the  defendant  before  it  was  paid  ovev.^-^Davenport  v. 
Bwiet,  1 M*  &  W.  570. 

PARTNERSHIP.    See  Contribution. 

PAYMENT  INTO  COURT. 

(Taking  out  money  paid  into  Court,)  It  is  primd  facie  vexatious  in  a  party 
to  refuse  money  paid  into  Court,  and  afterwards  to  take  it  out,  and  he 
ought  to  be  made  to  pay  all  the  subsequent  costs,  unless  he  shows  good 
cause  of  exemption.     Per  Parke,  B.—  Willis  v.  Darke,  I  Tyr.  &  G.  503. 

PLEADING. 

1.  {Commencemnt  of  declaration  in  cause  removed  from  inferior  jurisdiction,) 
Actions  commenced  in  inferior  courts  and  removed  by  habeas  corpus,  are 
not  within  the  Uniformity  of  Process  Act,  or  the  rule  of  M.  T.  3  W.  4. 
Therefore,  in  such  cases  the  plaintiff  may  still  declare  against  the  defendant 
in  the  old  form,  thus;  <<  A.  B.  complains  of  C.  D.  being  in  the  custody  of 
the  marshal.  Set,  For  that,*'  &c.  And  in  aD  cases  of  demurrer  to  such  a 
decldrati^n,  assigning  fbi'  speciid  cause  the  supposed  informality  of  the 
comnienbemient,  the  Cocrrt  will  presume  that  the  action  commenced  in  the 
inKerior  Court:.    But  if  tbe  action  did  not  in  fkct  commence  in  an  inferior 
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Court,  such  a  declaration  is  irregular,  and  may  be  set  aside  blihii)li(5]im- 

•  DeUadatMniinqia  kXUb^ef  «»:Hs»gdUmkAteed4^  Jiffl^  tdfthexisfen^^tod 

1  by.thS  deftndbntr  t6VM«i.<(jfii^j:iS>}  a^d  bf1}ie  ioidnly&i  toitin  ^doi^: 

Plea,  that  after  the  dishonour  of  the  bill,  tli^)llaiiitiff  4bd5^a^o^o^.£h)m 

,  nJMd^%  %e4i4^toAeTjJate#'^ftWl  oftgfliz^  ^^^^Jiafcfifafi^i^^,^  of 
taking  the  cognovit ;  and  that  ilh&n?|ois  t\w  yiim,^t  ^apyfi^Q^.ff^^^j  by 
showing  that  tlie  pkintiff  had  given  time  to  a  party  prior  lo  the  defendant: 
Ih'ld  iUso,  that  an  objediou  to  the  plea  for  heinp  plea  dedfn'bafi&r  tlie 
nctioii  ^cue rally,  and  not  iri  tar  of  I'is  ftrM^'r' Wintenanee/(!t  imf  ber^ 
sfjitcd  tliat  tlie  cognovit  was  &i v en  before  actlan  brouglitj  cotild  only  be 
taKen  atliaritaFc  of  bv  jperfffMemuireiv — Hmi  v.  ColK  GN,  SiM.  1^. 
3,  J^i  itiiiciiiiijitu^  ^imt^upfi^  or  debt  fur  gojfdf  Eojij  and  delivered,  the  defenaant 
^  jriiqy  pvavCj  iMitJer  Uit;  .^t'pt^tf^,  '^!^V!^r,t^^^t.  ^^^^;^^*^4s  wej^  sold  on  a  credit 
i^vhich  had  piiL  i^j^pirt^ti,  a^  the  time  of  a*j!.Upa  brought,     fDvxmilinff  ^d- 

\\\  512.  .  .  _.. 

V  ;ftnf^kl»ui:,. (a|j4i<>n,ftRiafiC(M^jf ta^ r^Pfea, .^,to ^l), tl^p ^ym Jgfljaj^ed, 
except  7/.,  nunquam  indebitatus  ;  as  to  the  7/.,  ih^^^fxi^a^^  f^ered^dg- 


ice  applic 

.5f„( 

boat 


What  plea  baa  as  ampuntms  to  the  eenerul , issue.*)    Jjebt  mZOi.,  for  a 

3at  8old.ana,dell^tered.by,  the  plaintuf  to ,  me  defendant:    rlea,  as  to 

parcel  of  the  said  sum  of  20/.,  that  the  action,  as  to  the  said  sum 

6*.^'  was;* brought^  td  'r^ttv^V'^tkf^* ^  b^ln^^^th&ife«rfuyo^a 


'^*''Wi4l  if^!^>i:'iyte.,^U^rebrtfi^^'siia  sdiifo^fmi^'^&B  ^m^,  tewifefaof 
'"SyrM.'bS^'tb&pbe  of  th'^  ^^ift'bbdt^oiii  ktia'a^ti^ferfed''b^wtflKfttfff  to 

^^  ii^d'rfei)iarft5^WihWpl«»itttt;*^f'^^^  te^^,^<*m4ftiflf,'fli«f  the 

boat  was  sound,  and  that  the  defendant,  confiding  in  such  pr&hW,  l}Qi^ght 
'  ^  i^'bd^t  bft'%l9d't)^^s-?^t^e6aM^\(mid:^V/lteH<  i^ 

'  =  !<!  40)i'i^2{^V%]»^bn^)abd6titU^Sfi«bd)^i»OictX£  ;^ei(|4^'jCh&n)<ii:ieri:i^41\at  the 
'l>'ii}«at,^>^t'^e'^Hintf'^thi^'<9alfe':dl^diwi»«n^iwas'iixi8b^  aninwdainofidhen 
'•'J  vr<^ih''indt^ii\im>th»4Qlk^ii^i4^\aetlfe0nihtia  t^jifi^.  tol^ditUs)hkmi  pfasntiff 
'  *'  air  «he^''saM6^t'^a^dn||iittotbeii')l(i^dahUiinbQir^  aiDrbxpedeetrexKeding 
-^  "17^.  lOi.  jdiiHttHi^h«rifit0'A  ibited  s<«t(^;  uHisldb^duoHrspeonkdennrrer, 

And  see  Bond  ;  Covenant,  2 ;  Court  op  Requests  Acts,  2 ;  Trespass* 
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1.  Semble,  that  in  cases  of  night  poachii]g,.tQll  )whi>  Ito  at.thfi^pbute^vtoch 
^  Mt^gfhsKpart  ,wiifa\i]ie  comimin  jntcnt  tiki^m^guas^  areoqaall^  ^Hy, 

t.iiitfaou^itiiliQfm^  (taid.  &lr<p,4bte;  thrc^).  aw  hsrffil^  upMi  ike  hmd  tAen- 
itftioBbfl  arfthd  indidtnldiit  >.(/Sfd  6/Cv  &^Pi.aQa«>.**^  T.iWfQi^  7iC.  it  P. 

'uoiJa^J5oil|oy4jZfadte&rib*58(()0tit  .sin!  •  .f^  io  uf....  -.  -.r   ...t  ..jt-.  ♦..'       ..M 
'!2f/fJ?^f  C^lzf^^/N^i^bH^l^efjj^j^t^^^  TojMifV  the 

/'HA^cfh^ftsfon'df  ^d  p^ibw^'l^    M  i^nmAcfil  &  2*^.^!;  c.«2,  s.  31, 
^  ie^Vndiie^^t^lfeetf  fif«  '^(larrfee  tij  ^ft  <!«^  tend;  dntf  tb  telt  hi*  name. 
'"A^dtfi^  "fS^ilfi^ljf^i^Ai^Wg^Jj^tt^Hetotjdf^ttiobt,  iri  odfer  46 'justify  an 
•'^  ^jirellWiJic^, *hfe'iip^  Hke^s&^'  liftrfl,  f^wtf '>felr  «be  'purpeee  <tf  |>utsuing 

.Jil?WfSf/S?)^,t-)n..J^'.^u^fP%HW  ^^  .^,^.  the  penalty 

l^i^a^njt  ^r.^th^  ylainU^ito  aescribe  I^imself'  a^  an  inhabitant  of  the 

paijs^,  without  stating  that  he  is  a  rttted  innaliitant.    And  in  such  a  decla- 

|!J|  ration  it^mii  &ri'assikak\!'o^^^h^  is  siiftlfcieht  tb'  6«arge 

'j  riSaitlie  c(efeniantiiadlthe'talfe'4     its  'p'6ss^^sibn'  lis  ^  ^tiriK  assistant  6vcr- 

'  8^r.'Wiflioiit  expfiessly  siatih']^'  tliat' ttie  _'defei^dAnt''i<ra!s'8UcH  aW 'assistant 

overseer  as  taiade  it  fus^oiity'to  product  it.'  At  )ii  events,'  Itte  otfiiision  of 

such^stafemeni  coiitd  bniylk  a(!fVaiita^e  if  bnlBp^cial  d^murrfcK 

To  such  a  declaration  it  is  no  plea  that  the  rate,  at  the  time  or  the 

'^^^^■tfMntf^FWs^W<!ftiV'ivkii''H^  ttitte^V  stmWsi  tttntit  Was  in 

^''''adH^at^^'ttn&t)(i^c^  agam^t;  Wd  ^h^  thd'tikb^  ib)r  apf^ealihg  ag^hsf  ithad 

''n'vm'}*i\fih',X\   .V   10  lJi/J<..ui;     ill  01  !•  .1-1  ;ii,([  >!'    I  »ii,ii.    I'.".    ..\.<>'      <     \l 
where  his  |^^ii^  ^n^ufle^  tjq  t]^  c^i|^try^  may  now  add  t^e  ^ouliicr 


inua  WlJit'  ')UT  en  i:-!-    ..lO'I  .1.   L;.it  Tj;  II  ..\I'L     {<•    I'.''      .   .    '■  -.1.      I,  I     <   (I 

Aii^kfi9MiVPiMHf^J\^MKP^^^^^  pf^fP^'^^  rfawfdgc,)    Thp  Court 

' .  •fTr/JlfWft*  fWTO^  ^./P^^}>f  ;8uJ^iS  fc^r^thfl.Ureaph  ^i  a^.  agreement,,  and 
'>riffM!«ft}1fflM WXcP/Ii^B^W I^Wg;^  ^W  ^«.*W .'fl?.«T^^^  cprtain^^xpewses, 
..{ite.frwrt^.Pft?)?c)^i^f  ftvc,^^,speciaVda^j[^9/7r-^^f»/^w-^.v.  Ifatf/jw,  1  M. 

^^w(^Sta^fi%i\sparocf0ikigt-irtJS(ti{ei[in^  >appitaranc4h-Jimimw9eH^  qf!  d^i  on 
vff)  M^iab^iiei^faetddfeiftdlqit'jirflj^  atmdsdffrtda^^.Of  M^ Jtl^umfiuniiOf  «  bill 
I  »rft>ffoeKeb«nt[B4  lM*/tlMirai»/iQd9Died<m.tb0  AipiM:Wa«M30/*.3i';0<^4i  which 
hUimii^n^ejnp}oif,\»3t2ii  Qst  6^.y<fiufbrilnt»pe0l,iui4A#|}m  of.:l|/«  16$,,  the 
jiuJuBHHBituefi  iiI>chQfe  inootioti^.folr.^ifhishitbe  fillinfjff .  cQuld  not  sue  in  his 
.fo'itimihainOft.'^ThetMtindMit  tgokr  oiilr«a  mimiiiQiui  tO'StAy:tbe  proceedings 
oli(')Ba^eatbf  82A.fls:6i|.«iid*<#sts.  .Tb^.pUiiitiffielMied  Waeeepfcthat 
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emtif  saying  tbat  more  was  due ;  wherenpon  the  judge  made  an  oi4er 
(Nov.  4)  that  the  defendant  should  be  at  liberty  t(Kpay.32/.  Q3.^.4nto 
Courty  and  if  the  plaintiff  should  recover  no  morej  he.siieuld  not  be 
entitled  to  costs  fixnn  that  time.  The  next  day  the  defendant's  attorney 
wrote  to  the  plaintiff's  attorney,  saying  that  he  had  entered  an  appearance? 
and  would  accept  a  declaration,  if  the  plaintiff  chose  to  go  on  with  the 
proceedings  in  the  face  of  the  order :  and  some  days  afterwards  lie  wrote 
again,  stating,  that  having  received  no  reply,  he  had  paid  the  money  into 
Court  On  the  9th  January  the  plaintiff's  attorney  declared  conditionally 
imtil  special  bail  was  put  in  and  perfected^  A  rule  having  been  obtained 
to  set  aside  the  declaration,  and  to  stay  the  proceedings  on  payment  of 
costs  up  to  the  date  of  the  judge's  order :  Held,  first,  that  the  plaintifi*  was 
entitled  to  recover  the  7s,  for  interest ;  secondly,  that  the  plaintiff  might 
treat  the  appearance  entered  by  the  defendant  as  a  nulKty,  and  declare 
conditionally  until  special  hail  was  put  in.  But  the  Court  permitted  the 
rule  to  be  made  absolute,  on  the  defendant's  paying  the  costs  up  to  that 
time,  and  the  7s.  for  interest.— :  TTAiVe  v.  Cobham,  1  Tyr.  &  G.  507.   * 

4.  (Right  to  begin.)  To  a  mandamus  to  a  rector  to  restore  api^rish  cl^k, 
the  rector  returned  that  the  clerk  was  giiilty  of  acts  of  intoxication^  And 
therefore  he  dismissed  him.  The  clerk  sued  him  for.  a  false  jretum,  and  in 
the  declaration  recited  the  return,  and  negatived  the  allegations  contained 
in  it.  The  rector  by  his  plea  repeated  those  allega^ons:  Held,  that, on 
these  pleadings  the  defendant  ought  to  hog^nr^Bowles  v,  Neak,  7  C.  & 
P.  262. 

5.  {Same,)  In  assumpsit,  the  declaration  stated  that  the  defendant  agreed 
to  build  houses  according  to  a  specification ;  and  the  breach  was,  that  he 
did  not  build  according  to  the  specification  :  Ple'ai,  that  th^'defbiidaiit  did 
build  according  to  the  specification  :  Held,  tfhat  thfe  plaintiff  mwst  be^n.— 
Smith  V.  Davies,  7  C.  &  P.  308. 

6.  {Same.)  Trover  by  the  assignee  of  a  bankrupt  against  the  sheqff;  for 
goods :  Plea,  that  A.  sued  out  a  writ  o£fi.Ja»  against  the  hankrupt,  and 
that  it  was  delivered  to  the  defendant  before  the  bankruptcy,^  an^  that  Jie 
sold  the  goods ;  and  that  no  docket  had  been  struck  agai<^t^  ^^^  ^P^>^P^ 
neither  had  the  defendant  notice  of  any  act  of  bankruptcy :  J^p^pat^on, 
that  the  judgment  was  obtained  against  the  l|»ankrupt  on  a,  cognoyit  hx  an 
action  con^menced  by*bollusion,  and  that  the  fiat  issued  within  twp  iji^o^tihs 
after  the  seizure :  Rejoinder,  that  the  action  was  c(^meffpe4  adyei^y, 
and  not  by  collusion:  Held,  that  the  plaintiff  must  begi^p*— -jSpp/^  v. 
Zett?w,  7  C.  &  P.  347.  !, 

7.  {Course  ofpMceedings  at  fusi  prius,)  A  il«fe«idan1fB'eo«iilsel  kM  «0ta 
ri^ht,  after  having  addressed  the  jury  and  ealled  wttnesfies^  to  'ftdd^Mtf  the 
judge  f<»r  a  nrnmnt;.*^ Roberta  v.  Croft,  T  C.  &  P.  9t€.  ]../•, 

8.  {When  counsel  is  bound  to  make  a  document  h^  oum  evidence.)  '  If,  during 
the  cross-examination  of  a  witness,  the  counsel  examining  call  for  a'dbcu- 
ment  under  a  notice  to  produce,  and  on  its  being  produced,  e^m2n|i^  it,  so 
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«a  to.bep<»ne  acquauited  with  its  eOBtents,  he  will  be  bound  to  put  it  m  as 
hls.owo  evidence.r*  C9lwrt  v.  JPhwbr^  7  C.  &  P.  366. 
And'MieBiiirKRiynoY,  Iw  ' 

PRACTICE  irisr  6llIMl3SfALC^^^^^  ' 

1.  {Where'  prisoner  stands  mute.)  A  deaf  and  dumb  man  was  to  be  tried  for 
a  capital  felony.  The  judge  ordered  a  jury  to  be  impanneled  to  try  whe- 
ther lie  was  mute  by  the  visitation  of  God ;  they  found  that  he  was  so. 
The  jury  were  then  sworn  to  try  wtiether  he  was  able  to  plead,  which  they 

'  foimd  in  the  affirmative ;  and  the  prisoner,  by  a  sign^  pleaded  not  guilty. 
The  judge  then  directed  the  jury  to  be  sworn,  to  try  whether  the  prisoner 
was  '/  how  sane,  or  not  -"  $3^^  on  this  question  he  directed  tl^m  to  consider 
whether  the  prisoner  had  sufficient  capacity  to  comprehend  the  course  of 
fbe  proceedings,  to  make  a  proper  defence,  to  challenge  any  juror  he  might 
wish  to  object  to,  and  to  comprehend  the  details  of  the  evidence;  and  that 
if  they  thought  he  had  not,  they  should  find  him  not  of  sane  mini.  The 
jiiry  so  found:  and  the  judge  ordered  hjm  to  be  detained  under  the  sta- 
tute 39  &:  40  G.  3,  c.  94,  s.  2.— Jlej:  v.  Fritchardj  7  C.  &  P.  303 ;  and  see 
RfeiT  V.  DysoUy  ih,  306. ' 

2.  Where  a  prisoner,  when  examined  before  the  magistrate,  said  that  the  de- 
position of  A.,  a  witness  examined  at  the  same  time,  was  true :— Held, 
that  that  deposition  might  be  read  at  the  trial  as  a  part  of  the  prisoner's 
statement,  though  A.  had  been  examined  as  a  witness  for  the  prosecution, 
—ilea:  V.  JoAn,  7  C.  &  P.  324. 

PJtpC^PAJL  AND  AGENT. 

{P^a^n^entJoJ'dctor,  when  good  as  agaiast  principal.)  A  factor  wa«  enaployed 
.  to  9^,  a  pSiXgo  of  goods  consigned  to  him,  and  on  the  ,6th  of  jFebruary  sold 
to  A.^ne  parcel  of  the  goods,  and, delivered  an  invoice  in  his  own  pan^e. 
On  the  13th  A.  applied  to  purchase  ano^ijer  parcel^  but  soim  di^erence 
occurring  as  to  the  price,  the  factor  said  he  must  write  to  his  principals, 
tie  did  so,  and  on  the  20th  informed  A.  of  their  answer.  A.  bought  the 
gooil«  at  the  price  named  by  the  principals,  and  the  factor  delivered  to 
him  Ian  inv6ice  and  a  bought  note  iii  the  names  of  the  prindpals,  the  pay- 
hient  id  be  at  four  months  in  cash.  On  the  same  day,  and  on  other  occa- 
feiotts  "^itliin  that  period,  A.  made  payments  to  the  factor,  not  elxpressly  on 
account  of  these  jgoods.  It  appeared  that  it  was  the  factor's  practice,  when 
te  86ld  goods  on  his  own  account,  to  pay  himself  advances,  to  deliver  an 
ihvdce  in  his  own  name;  when  he  sold  merely  as  a  broker,  to  delivei*  a 
'  bcfught  note.  In  an  action  by  the  owners  of  the  goods  against  A.  f6t  the 
price  of  the  parcel  sold  on  the  6th  February,  the  jury  fbund  that  the  factor 
<:QmiDuiiicat^  to  A.  that  he  ffold  the  goods  for  other  persons  <  as  fain- 
cipslay  but  that  A«>  until  the  2Qth  Febr?iary,  h<mi  fide  believed  that  he  sold 
to  pay  himself  advances;  andthat^  usmg  the  on$nary  precaution,  of.mer- 
ch|ants,|A.  wad  not  bound  to  make  further  inquiry :— Held,  that  A., was 
eQt^t)[ei^  to.  set  off.ijgL  this  action  the, payments  made  by  him  iO  the  factor. 
;(9P^!.  251.;  7  T.  Ja.  359 ;  1  B.  &;  ^d.  137  \  2  Campb.  22, 44^0"^  Warner 
v.Ai'Kcy,  1M.&W.591. 
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l»u(lndors|Mff£»41o7i/))rrTh9r£dlq«nig)indi^^  cq/9tti<  liddgbvegi^aiii — 

i.'l*Mfco&tW»*^49aiir.f^(rf)0  ^juivfiff  him  ,j^fnoot  oili  Ih)  'lo  ?.-(9:>I  o(fi  ^nificio'i 
as  satisfy  tti^  •(KilJktfi^  t^  f  Jod^^hali'^dMikbti^^e^dd^^  of'<l^^e- 

-'tl  Ml  &i'Wt  5]?4w{f.];f>  oJ  brm  ,ro'mj<'u[  ^niii^.iv  -ufj  lo  noiifinnilnoo  biifi 
'       /  . 't  ijjiii;  ;:tnoiiitiiioq(jji   jiionfiXfiTK]   v/aii  gn};Ir,fii  joii  biu?  ,87ijb  osiffi 

(Fcr  !t^i£^i  o^t'c  t^  lies.)     Held  Ij^v  Lii!le,4lilc  nnd  I^i^U^sp^^  Js/ 
,  maw^  P .  J .  iit^hit, mlSf .  fi\n t .  a  y uq  n^urr^n ti}  ,doe^ ,  ftpt  ]j^ , fp^]^ < the ,offii;ft  ctf  go- 

act  for  %  goy^r^inifpjt^^^^  pij^^^^^  flq^|pJe^^p^^,of.j^ 

iv:itcbiiig,  to  detennine  hpWj  |iiac'lt'i«f>iity  sljidl^lj^'^  raised  for  the  |>i>(?r 4111  d 
tlie  watcli,  (for  wliich  amount  the  iuliiLbitiirit^  fire  to  in^Vke  ratci?,  subkct  tq 
a  power  In  thegoviTimrs  to  rectify  oinisssionis  uiid  iuist;ikesj  and  1 6  an  fipneal 
at  quarter  se^sionsj  j  to  purdiFiac  and  l\oid  red  arid  persona]  prp^jetty'  In- 
dudiii^  all  the  inoney^ raise d  uiiilcr  tlie  act;  to  erect  buildin^E^;  to  boiTTOw 
jnon^y  oii  tlic  crecJit  of  the  rates  A)r  the  purposes  of*  tye  act ;  to  appoint  i^nd 
remtivd  trcasvire^,  ajid aalaried  tlcrk^,  colbcLorSj  aiul  otltci-  t^filctrs,  'wto  ore 
io  account  to  them;  tjo  appoint  watchmen  jind  hcatlitrsj  who  are  to  be 

sworn  in  as  qonslablcs  before  a  uiiitice,  fuul  to  l^n  under  tlieir  coutrol:  and 

{ill        ■  ■  ■■       I  .    .. .  -(J    ,  .    -  ■ '    .  I      . .        .\..t, 

to  siie  flnd  be  gned  p  tlie  Jiapc  of  one  of  tbeinsel vca  or  of  their  clerk. — 
^e^  Y!lluu{^d€n^Z  Ad.|&  E.,45i ; ,  see  a|^^  Hti  v.  Hfrnj^^jiL  ^^!|,  njffe ; 
'   Hex  \\  Beedh'  ih.  ifi7.\        ;'^    ,^  .'     '  -    -'t-      ,p    .>t 

yet  tbeJ^ujrt^wiJ)ifoJi,fil}9i95,#if^fiflg^ 

REPLEVI^^"^"^"^"^^^  *^"^^^  ^'^^"'^  bobiasi  ^{iKUoivoiq  bf\d  oilv/  .Alo  noa  A 

Hie:  T^^e-ii'i'^&'^^yi'i'mMomiii'kAi'SoafQi  smasAivi^fibe 

■:■■■  -'(t  ((I'l  .81  0  ,t-  ■//■  r  iii([Jiv/  instioJ  ■«!)  v(i  iaorif/r.q  n  Joii  ni  .sidab 
SETTLEMENSOL'-t.  -.\riiisi\Bi\HV  .v  ;i»iH  iXl—.iivmvAmi  r.  ■nm'lilr^  Vt 
1.  (Bj^  renting.)   A  settlement  may  be  gained  under  1  W.  4,  c.  18,  hpi  jlfrty 
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hiring  a  house  and  residing  in  it  a  year,  though  he  is  in  the  hahit'of  tlJdH|^ 

-in(>{)(^]fBcnisbil»I  ri)ecg9^kr{8(>toefiiil^iiMiB(V(;R[nhvf>i^^^  ml 

uiembtiMuA  h^^-ri^^igkitoaUj^  h^ah^ii^t^bn^/biit  oeffa^bnal^iBy' the 

,>  t(icAek;\)9ubK-pef8dto>bmti^atwI)t^t>^  th^  dfr^,^aiid>he 

retaining  the  keys  of  all  the  rooms,  and  having  constant^^es^toWd  cbn- 

2l^(.Hltui^UmiihemSaB:^  ^'i'^diyngvkfidmi^m  counter. (bHid^w^> the 

and  confirmation  of  the  visiting  justices,  and  to  suspend;  iMmC  (hk  flis- 
obedience  and  jPB^MTgosfesWWJ^B&D^rf ep.?r^ft)p^H^ jWf ^ 


'  lefeipei'i *  fany  'tttfiilcyy'  biinvicted  '6f  Mkikmt^'M^i^ha  dismissed  by  the 
*''  Jttfilic^ V '  11^13,  tfi^it 'a  tiintfey ';*fppo!iit^d  ik  fi«f kuanc6'  rf  eticli  regulations, 

'J  to'a»f'^''fertiiiikl  litlity,  TJaa'ttbt  a  '&^rvdnt'eit]i'cf  ^o  iB^  jd'sfice^^  or  the 
;''ti#^br;'te'da;y'^o  be  able  tu  acqijfe  a  ^ettlmentby  Mraig  aiid  lemce,— TA^r 

3.  f S^  ey?/)j Ci/ ^ if ed Ip.—  Binding  hi/  Ch ur ity .^{Jon sidaa iio Ji!j ,  ^  The  trustees 
of 'a  chill  tty  bouiut  out  an  appreiilice  to  R* ;  the  coiistderation-money  es- 

'  ptE^ssed  in  the  iiifknture  was  XlO  paid  by  the  ttuateos.  Pre'^'ioiisly  to  the 
execiition  of  the  indenture,  tlie  appveiitice's  graiidfutlicr,  wbo  was  a  party 
to  tlie  imlentLirCj  had  ^^grccd  uith  R.  that  tlic  prmnivun  should  be  £25, 
^and  subaeqiienlly  to  its  execution  he  paid  R.  £1S*    The  Imsteea  were  igno- 

■*  raiit  of  t\\m  coptra(;t,  or  of  any  pjivnient  heyQiid  the  £10 :  fWd,  tliat  the 
aereemen^  by  iti&  grandtiitlier  to  pay  the  £15  was  a  bitidipe' agieement, 
and  the  iriqeiikire  was  therefore  void  by  6,  Ainp^  ,.c.  9^  S'  50j  for  not  stating 

^^Ibe  iiii  consiaemtSori,  f  9  B.  &  C.  ^^2;  8B:  &  Ad.  43^,  669.)— The 
King  V.  Inhabitants  ofAmersham,  6  N.  &  M .  12. 

4.  (By  renting,)  The  renter  of  a  tenement,  consisting* tfr^i^nou^diKn^  latid, 
'^•^%H&^¥^tte^buttid  (liSJ^^i^re(fee^)^iej^^li^n^^^^h^  ^e^l^,^^hna  r^tMks 

'^'fewwAie^j^^'iiy^y  trf^iii'w^ftswiah^t^nwthfe'f  ^!'4^mi:''"  " ' 

««rf  ^A^;qfli^WTiott^*|>artai  b!J  teidn[)^?g  tfirf^eiSa^bf^fey^aif' 1^  the 
parish?  Wtli^t*  gl^d^Kb^''&a'^M^^ 
A  son  of  A.  who  had  previously  resided  with  him,  continued  ^^  jdjr^^ 

charges  and  expenses  m  respect  of  the  land  occumgd  1^  th^epai^t  slt^^  of 
debts,  is  not  a  payment  by  the  tenant  within  1  Vf,  4,  c.  18,  for  tte  purpose 
of  gaining  a  settlement.— -TAc  King  v.  Inhabitants  o/^Pflft^jWW^^'N.  fe 
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5.  (By  appt^itceghip — Notice  of  parish  indenture.)  I^o  settlement  is  dc- 
qdred  by  service  under  ttil  indenttiTe  of  Apprenticeship  oMered,  made,  and 
ilHowed  undef  the  500. 5,  c.  1B9,  unless  the  notice  required  by  sect  2  ^s 
duly  gtren,  and  wa^  proved  to  the  justices  before  allowance.  But  where 
an  indenture,  by  which  the  overseers  of  A.  bound  a  pauper  apprentice  to 
a  master  in  B.  under  that  statute,  appears  on  the  face  of  it  to  have  been 
made  in  ptufsuahce  of  an  order  of  jtistiees,  and  to  have  been  allowed  by 
ihem,  if  wiU  be  presumed,  until  the  contrary  be  sliown,  that  such  notice 
bad  been  duly  given,  and  proved  to  the  magistrates  before  aUowancie. — 
The  King  v.  Inhabitants  of  Wkiston,  6  N.  &  M.  65. 

SHERIFF. 

1.  (Attachment  when  it  may  he  set  aside. — Liability  of  sheriff  fo)'  not  re- 
turning  capias.)  An  attachment  having  issued  against  a  sheriff' fbr 
having  by  mistake  omitted  to  return  a  cspias,  pursuant  to  a  judge^s  order 
in  vacation,  under  rule  13  of  M.  T.  3  W.4,  till  half  an  hoiir  afhtr  the 
opemngof  the  office  on  the  day  after  the  proper  return-day,  the-  Courttiet 
it  aside,  though  bail  above  were  not  perfected,  on  payment  of  costs  and  of 
such  further  damages  as  the  Master  might  find  the  plaintiff  td  liave  sus- 
tained from  the  sheriff's  de&ult  .;•,'' 

A  ^eriff  may  move  to  set  aside  an  attachment  after  it  has  issued  to  tbue 
coroner.  -        .  *        ,      ,  .    / 

To  make  a  sheriff  liable  for  damages,  occasioned  by  his  not  hsmx^.  te- 
tumed  a  writ  of  capias  in  due  time,  the  plaintiff  should,  if  in  va^tion, 
give  him  notice  of  his  intention,  and  he  will  then  be  entitled  to  recover 
all  such  damages  as  occur  between  his  giving  such  notice  and  receivftig 
ittfermatiott  from  the  sheriff  that  the  defbct  h  cured. — Rkx  v.  Sheriff^  6f 
Essex,  in  Fitch  v.'  Courtenay,  !  Tyr.  &  G.  0S9. 

SHOQTING.  .       ',  *    "    . 

(What  are  loaded  arms  within  9  G.  4,  c.  31,  «.  11.)  A.  sent  to  B.  a  tin  box 
containing  a  quantity  of  gunpowder  and  two  detonators,  which  were  in- 
tended to  ignite  the  gimpowder  when  any  person  opened  the  boXj,  niid  to 
destroy  the  person  opening  it :  field,  that  tins  was  not  an  attempt  to  jdis- 
charge  haded  arms  at  B.  within  the  statute  9  G.  4,  c.  isi,  a.  11,  l^.-^jkex 
V.  Mountford,  7  C.  &  P.  242.  '  .. 

STAMP.    See  Limitations,  Statute  OF. 

THREATENING  LETTER.  >    <  :  v 

A  prisoner  was  indicted  for  sending  a  threafening  letter.  Hie  only  «nd«hce 
against  him  was  his  own  statement,  that  he  should  never  have  written  Hie 
letter  but  for  a  party  named:  Hdd,  not  suffictent-^Eej?  v.  Sbwe^  7  C.  & 
p.  268. 

TRESPASS. 

(Pleading — Right  to  give  party  in  charge  to  prevent  breach  of  the  peace)  To 
a  declaration  in  trespass  for  an  assault  and  false  imprisonment,  the  defend- 
ant pleaded  that  the  plaintiff  attempted  forcibly  to  break  and  enter  his 
messuage  or  public-house  without  the  leave  of  the  defendant,  whereupon 
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he^.tbe  defendant,  resisted  sucb  entrance ;  and  because  the  plaintiff  bebaved 
himself  violenUy  and  created  a  disturbaiice  in  the  street^  by  which  mofuis  a 
mob  Wjaa  assembled  and  the  defendant's  business  intejTupted,  and  his  cus- 
tomers, annoy  ed^  and  because  |l;be. plaintiff  threatened  to  continue  such 
violeqt-Co;i?Lduct,  and  to  ren^w  H^  a^empts  and  efforts  to  get  into  the  house, 
and  because  qo  request  or  entreaty  of  the  defendant  to  the  plamtiff  to  ab- 
stain frQm  and  abandon  hia  attempts  and  efforts  was  complied  with,  the 
defendant,  iii  order  tp  preserve,  the  peace,  and  to  secure  himself  from  a 
renewal  of  such  attempts  and  efforts,  gave  him  in  charge  to  a  constable,  to 
be  carried  before  a  justice  ef  the  p^ace :  Heldf  that  the  plea  was  good  aflter 
verdict.    (1  C.  M,  &  R.  757.)— Ingle  v.  Bell,  1  M.  &  W.  516. 

VENDOR  AND  PURCHASER.    See  Covenant,  2. 

VENUEi.  .    •   . 

{Im  criminal  casc-^Ejfect  of  Munkipsl  Corporation  Act)  If  a  felony  be 
cx>mmitted<  in  that  part  of  a  eomity  of  a  town  which  had  been  added  to  it 
by  ikhei  Boundary  A«t».  2  &:3  W*  4,  c.  64,  and.  the  Municipal  Cocporation 
Aob^  6&s,&  Wk  4^  cw.76^  it  is  triable  in  the  county  6t  the  iQwn.-^Rex  v. 
JPi«fr,7C.&P.3^7- 

WARRANTY. 

On  a  sale  of  pictures,  a  bill  of  parcels 'was  given  of  "Four  Pictures,  Views  in 
Venice,  Canaletti,  160/.":  Held,  that  the  jury  might  thence  infer  a  warrant^/ 
that  the  pictures  were  tlie  production  of  that  artist.  (2  Esp.  572.) — Power 
V.  BarTiam,  6  N.  &  M.  62. 

WITNESS.  ^       , 

h  (S<orf^ten(^*}  Wh^r^  ft  right  of  way  waa  pleaded  fpr  the  inhaUtant 
householders  of  M,  to  fetch  wat^  from  a  river:  Held,  that  an  inhabitant 
householder  of  M.  might  be  examined  as  a  witness  in  support  of  this  plea, 
under  the  3  &  4  W.  4,  c  42,  s.  2Q.^Knight  v.  Woore,  7  C.  &  P.  258. 
2.  (Capacity  of  a  witness  to  understand  the  sanction  of  an  oath,  when  sufficient.) 
Before  a  child  can  be  examined  as  a  witness,  the  judge  must  be  satisfied 
that  the  child  feels  the  bmding  obligation  of  an  oath  from  the  general  course 
QJfhis  religious  education;  the  effect  of  the  oath  upon  his  conscience  should 
arise  from  religious  feelings  of  a  permanent  nature,  and  not  merely  from 
instructions  recently  communicated  for  the  purposes  of  the  trial. — Rex  v. 
Tri//ta«n»,  7C.  &P.  321. 

WOUNDING.  I  .  '  • 

1.  Ob  «n  indictdient  Ibtwoimding,  the  jury,  on  the  question  whether,  if 
death  had  ensued,  the  ofitoce  would  have  been  nuBTder,  should  consider 
wheth^  thd  instnsmmt  used  was,  in  its  ordinary  use,  likely  to  cause  death ; 
or  if  not,  whether  it  was  used  in  such  an  extraordinary  manner  as  to  make 

;^   it  likely  to  cause  death,  either  by  continued  blows  or  otherwise. — Reo!  v. 

'    H(m?/clf^,  7  C.  &  P.  274,  ' 

2k  T))0.Ti[QiiUiding,.)Ateoded  by  tlie  statute  is  a  wounding  with  some  instru- 
ment: ^  iiyury  infliqtiQd  with  the  hands  or  teeth  only  is  therefore  not 
w^hin  ii^-^fUx  v.  flarrw,  7  C  &  P.  446. 


(    422     ) 


EQUITY. 


[CoDtaioing  Mylne  &  Craig,  Part  2  ;  Keen,  Part  1 ;  6  Simons,  Part  4 ;  and 
2  YouDge  &  Collyer,  Part  1.] 


ACCOUNT. 

A  party  who  has  once  admitted  an  account  delivered  to  he  correct,  cannot 
afterwards  file  a  bill  to  have  Ihe  account  taken  in  equity,  upon  the  mere 
allegation  that  he  had  no  means  of  ascertaining  that  the  account  so  de- 
livered was  correct,  without  charging  specific  acts  of  fraud  against  the 
defendant ;  and  it  is  not  necessarily  an  allegation  of  fraud  to  say  that  the 
accounting  party  agreed  to  deliver  up  certain  chattels  demanded  hy  the 
other,  upon  condition  of  having  his  alleged  balance  admitted  and  paid. — 
Darthez  v.  Lee,  Y,  &  C.  5. 

AGREEMENT. 

{Fraud,^ Patent,)  An  agreement  for  the  purchase  of  part  of  the  profits 
of  a  patent,  which  turned  out  to  be  a  mere  bubble,  was  set  aside,  as  having 
been  obtained  by  fraud  and  misrepresentation ;  and  so  much  of  the  pur- 
chase money  as  had  been  paid  under  the  agreement  was  ordered  to  be 
repaid.— ioue//  v.  Hicks,  Y.  &  C.  46. 

ANNUITY. 

1.  Wher^  a  testator  has  entered  into  a  voluntary  povenant  to  pay  an  annuity, 
the  annuitant  is  a^  specialty  creditor  on  his  real  estates,  although  the  an- 
nuity did  not  become  in  arrear  till  after  the  testator's  death. — Jenkins  v. 
Briant,  Sim,  603. 

2.  •The  Court  will  not  give  interest  on  the  arrears  of  an  annuity,  unless  a 
special  case  be  made.— BooM  v.  Leicester,  K.  247. 

ATTORNEY  AND  CLIENT. 

Where  an  attorney  had  taken  a  mortgage  from  his  client  for  his  bill  of  costs 
in  preparing  that  and  another  mortgage,  and  the  client,  befiire  the  attor- 
ney's mortgage  was  executed,  assented  to  the  bill,  but  afterwards,  on 
coming  to  redeem,  questioned  its  accuracy ;  the  Court  directed  the  master 
to  examine  the  bill,  with  a  view  to  ascertain  the  teasonableness  of  the 
charges,  without  entering  into  evidence  as  to  whether  the  business  charged 
for  had  been  actually  done»-^Wragg  v.  Denham,  Y.  &  C.  117. 
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BANKRUPTCY. 

J.  C.  assigned  800/.  to  trustees,  in  trust  during  the  life  of  B.,  or  such  part 
thereof  as  they  should  think  proper,  or  at  such  other  times,  and  in  such 
portions  as  they  should  judge  expedient,  to  pay  the  interest  to  hini,  or,  if 
they  should  think  fit,  to  lay  it  out  in  procuring  for  him  diet  and  other  ne- 
cessaries ;  hut  so  that  he  should  not  have  any  right  to  the  interest  other 
than  the  trustees,  in  their  ui)|^^t^)1|fj|^piscretion,  should  think  proper ; 
and  so  as  no  creditor  of  his  sl)ouId  have  any  claim  thereon,  nor  should  the 
same  he  suhject  to  his  dehts,  disposition,  or  engagements ;  and  it  was  de- 
clared that,  after  his  death,  the  -800^.  and  all  savings  and  accumulations 
of  interest  (if  any)  should  he  in  trust  for  his  children,  and,  if  he  should 

'lf*vfe^6f'cilikij^thfefife.thlSt?'fcj'e';>f   •  ^-"f^rM    .umk^")  ^   .n!/fr    .nifi.rMMM 

B.  hecame  hankrupL '  T&h  mii\)^A\%JSl'^i^^him  the  interest  down  to 
his  bankruptcy :   Held,  that  his  life  interest  passed  to  his  assignees. — 

Snowdon  v.  Daksy  Sim.  524.       

.T//)()))/ 

If^fifP^imj!)  .vWJf^^i?  B^Sition,,,pjjfl^i;ti^ig^,^9l  l^iffi^he.^^^,^^^ 

'Ito^a^  B*tti?rflft  PMte.t9  W^^PTO^^g^f^n^  B^ft^jja^ip^^f  ft9fljj^|i^^^)firith 

will  be  ordered  to  be  taken  off  the  fUe  for  ir^gi^^t}^  9^^^  a^  ori^^^fi^ade 
upon  it  will  be  discharged. — In  the  nwiter  of  Dovenhy  Hospital^  M.  &  C. 

279.  ^  "  r/.iV.:f:-^;M)/ 


wj 


inyor  m  the  substance  Of  the, order  itselC— J/i  the  matter  of  Dovenhy  JIoS" 


,  <r/( 


pitat,  U.  &  C.  279,  .    ,,  ,     ,         ,,       M       , 

3.  ( Uncertainty.)    P.  L.  by  his  will,  after  giving  a  fund  to  his  executors 

upon  certain  trusts,  declared  it  to  be  his  will,  that  in  the  even(  i>^  ti(e'^f^- 

''''W¥'(^Wm  ^W«^^^ibF'hktrittiee)j'Bi8^fe^'^t6«tfe^,^^rt«  th^'dri/ivots 

think  fit,  without  being  accountable  to  any  person  or^](^sttWi'whdih!iiever 
:  fj^-tojU^Ajllww  #iplriti^,ApreQft:  iJSeWti4hlit'fMft5iWliii«(ft*/<W»tQds„bat  ^of 
so  indefinite  nature ^s^Cn^l  to,l^  .^^pablcA^iieingij^^i^^  4l^  ^§qt^and 
the  bequest  therefore  failed.  (Williams  v.  Kershaw,  Rolls,  Dec.  1835.) — 
EUis  V.  &%,  M.  &  C.  286.  .TAHUn  iVAt    YM  /IfoT'iV 

Attomeu  Geneml  yi.  Shore.  M.  &  C  394.,  .      , 

VOL.  XVKU     >  V,    I     ...-.  .CVv    •.«•!«-    ■1.11,1,  v".,|.)-.R  rc.-,.i  I    ,1    •' 
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5.  {Intervention  before  Master.)  Where  a  decree  in  a  charity  infonnadoD 
was  under  proBecution  in  the  Master'^  office,  and  the  defendant  had  h^en 
refused  permiMion  to  attend,  leave  Was  granted,  on  petition,  to  peiMtis 
who  were  not  parties  to  the  suit,  to  iirtervene  in  the  proceeding*  before 
the  Master ;  the  peculiar  character  and  position  of  the  relators  by  whom 
the  decree  was  to  be^prosecuted,  appearing  to  render  them  incapable  of 
adequately  representing  and  protecting  the  interests  of  all  the  objects  of 
the  charity. — Attorney  General  v.  SAore,  M.  &  C.  394.. 

6.  (Costs.)  An  information  charges  principally,  that  certain  alienations 
made  by  the  trustees  of  the  charity  lands  were  not  authorized  by  tbe  in- 
closure  act,  under  which  they  purported  to  be  ma^e,  and  particularly,  that 
an  improvident  exchange  had  been  made  in  order  to  favotur  one  of  the 
trustees.  It  appeared,  that  although  the  directi<ws  of  the  indosore  act 
had  not  been  strictly  followed,  nearly  twenty  years  had  elapsed  since  the 
transaction,  and  neither  the  exchange  with  the  trustee,  nor  any  of  the 
alienations,  were  shown  to  have  been  improvident  or  improper*  The  in- 
formation was  dismissed  with  costs  as  to  that  part  of  it;  and  it,  as  it  was 
framed,  not  appearing  to  have  been  filed  with  a  view  to  the  benefit  of  the 
charity,  and  having  been  instituted  and  conducfted  in  a  manner  to  cceate 
great  unnecessary  expense,  no  costs  were  given  to  the  relators  up  to  the 
hearing,  as  to  that  part  of  the  information  which  was  not  dismissed. — 
Attorney  General  v.  Cullum,  K.  104. 

7«  {Jurisdiction.)  Where  a  spiritual  duty,  attached  to  (he  office  of  ft  cor- 
porator of  a  charitable  corporation,  be  not  properiy  performed,  the  Court 
will  not  interfere,  but  application  should  be  made  to  the  visitor  or  the 
proper  spiritual  authorities. — Attorney  General  v.  Crooks  K.  121. 

S.  {Leases.)    The  Court  refused  to  direct  an  inquiry  as  to  the  propriety  of 
.  granting  leases  of  charity  lands  for  lives,  renewable  upon  a  fine,  at  a  small ^ 
reserved  rent,  where  there  had  been  no  alteration  in  the  mode  of  kttmg 
the  lands  for  upwards  of  200  years.     (Attorney  General  v.  Cross,  3  ^er. 
6^A.)-^ Attorney  General  v.  Crook^  K.  121. 

0.  {Marshalling  assets.)  The  Court  win  not  marsliafl  assets' m  &vour  of  a 
charitable  bequest  given  out  of  a  mixed  fund,  whether  the  bequest  be  par- 
ticular or  residuary.— -Ho^son  v.  Blackburn,  K.  273, 

10.  {Mortmain.)  A  bequest  of  money  directed  to  be  laid  out  on  mortgage 
security,  at  the  highest  interest  that  could  be  legally  and  safely  obtained 
for  the  same,  was  held  to  be  void  under  the  mortmain  act.— Ba^er  v. 
Sutton,  K.  224.  ^ 

11.  {Same.)  A  direction  to  executors  to  purchase  so  much  freehold  land 
as  could  be  bought  for  100/.  for  a  charitable  purpose,  and  in  cage  land 
could  not  be  conveniently  purchased  within  twelve  months  aflter  the  tes- 
tator's decease,  to  pay  20s.  per  quarter  for  such  charitable  purpose,  until 
such  purchase  could  be  made :  Held,  jiot  to  give  the  executors  such  a 
discretion  as  took  the  bequest  out  of  the  mortmain  act. — Mann  V.  Bur- 
lingkam,  K.  235. 
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12.  {Beqwit.)  A  bequest  of  the  reiidue  of  personal  estate  for  such  religious 
and  charitable  institutions  and  purposes  within  the  kingdom  of  England 
as  in  the  opinion  of  the  testator's  trustees  should  be  deemed  fit  and  proper, 
is  a  good  charitable  bequest— BoAer  y.  Sutton^  K.  224. 

CLERK  IN  COURT. 

A  clerk  in  Court  has  a  lien  upon  the  fund  in  Court,  and  also  upon  the  decree 
and  other  documents  in  the  cause,  in  respect  of  his  fees  and  diabursemeiiti. 
-^Potter  V.  Hyatt,  Y.  &  C.  112. 

COMMISSION  TO  EXAMINE  WITNESSES. 

A  oommSssioii  for  the  ckamlnatioii  of  witneises  at  Madras  was  ordered  to  be 

directed  to  the  judges  of  the  supreme  court  there.    (13  G.  3,  o.  63,  s.  44.) 

— Murray  v.  Lawjord,  Sim.  573. 

CONVERSION. 

E.  D.,  by  the  settlement  made  on  his  marriage  with  R.  F.,  covenanted  to  pay, 
fo  tlie  trustees,  1200/.  in  trust,  with  the  consent  of  the  husband  and  wife, 
and  not  without,  to  lay  it  out  in  the  purchase  of  lands  in  fee,  or  for  long 
terms  of  years,  or  of  copyhold  or  customary  tenure,  and  to  settle  the  same 
on  the  husband  for  life,  without  impeacliment  of  waste;  remainder  to  the 
wife,  for  life,  in  bar  of  dower ;  remainder  to  the  use  of  tlie  children  of  the 
marriage  as  the  husband  and  wife,  or  the  survivor  of  them,  should  appoint, 
and,  in  default  of  appointment,  to  the  use  of  all  the  children  of  the  mar- 
riage in  taiL  The  1,200/.  was  invested  in  the  funds,  and  so  remained  with 
the  acquiescence  of  the  husband  and  wife.  There  was  one  child  of  the 
marriage.  The  wifo  survived  her  husband,  and  afterwards  died :  Held, 
that  there  was  no  conversion,  and  that  therefore  the  fund  remained  as 
it  was.— Davtei  v.  Goodhew,  Sim.  585. 

COSTS. 

1 .  (Four-day  order*)     If  \&  irregular  in  a  notice  of  motion  for  a  four-day  order 
'     to  ask  for  the  costs ;  but,  if  asked  for,  it  is  in  the  discretion  of  the  Court  to 

give  or  witUiold  \\xwsi,rf^PeamaU  v.  Coultart,  K.  183. 

2.  (Security.)  The  Court  will  not  compel  the  next  friend  of  an  infant,  on  the 
ground  of  poverty,  to  give  security  for  costs. — Fdloios  v.  Barrett,  K.  119. 

3.  (Creditort'  $uit.)  By  the  decree  on  further  directions,  in  a  creditor's  suit, 
the  costs  of  all  parties  were  directed  to  be  taxed  as  between  solicitor  and 
client,  and  paid  out  of  a  fund  in  court*  The  fund  proving  insufficient  to 
pay  the  costs,  the  defendants,  the  Ijeir  and  administrator  of  the  debtor, 
petitioned  to  be  paid  their  costs,  in  the  first  instance ;  but  the  Court  directed 
the  fiind  to  be  divided  amongst  all  the  parties,  in  proportion  to  their  costs. 
-^Sicaie  V.  Milnet,  Sim.  572. 

4.  (Security — Bond,)  A  bond  in  the  increased  penalty  of  100/.,  as  required 
by  the  40th  of  the  New  Orders,  is  to  be  given  in  all  cases  where  security  for 
costs  is  required  by  the  Court-^ Bai/<?y  v.  Gtmdry,  K.  53. 

GQ  2 
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5.  {Security.)  Where  upon  a  subpasna  issued  for  costs  by  a  defendant,  against 
whom  the  bill  had  been  dismissed,  the  plaintiff  could  not  be  found  at  the 
place  where  she  was  described  as  residing  in  the  bill,  and  no  information  as 
to  her  place  of  residence  could  be  obtained  from  her  solicitor,  the  plaintiff 
was  ordered  to  find  security  for  costs,  on  the  motion  of  defendants  con- 
tinuing on  the  record. — Bailej/  v.  Gundiy,  K.  53. 

CUSTOM  OF  MANOR. 

A  ciistom  in  a  manor,  that  on  the  death  of  a  person  seised  of  property  within 
the  manor,  leaving  no  widow,  child  or  brother,  the  youngest  sister  shall 
inherit,  will  not  be  held  to  exclude  the  issue  of  a  deceased  brother,  unless 
the  custom  is  expressly  proved  to  extend  to  that  particular  case.— Xocfte  v. 
Colmatiy  M.  &  K.  423. 

DONATIO  MORTIS  CAUSA. 

The  obligee  of  a  bond,  five  days  before  her  death,  signed  a  memorandum, 
which  was  indorsed  on  the  bond,  and  which  purported  to  be  an  assignment 
of  the  bond,  without  consideration,  to  a  person  to  whom  the  bond  was  at 
the  same  time  delivered :  Held,  that  the  gift  was  incomplete,  and  could  not 
be  given  effect  to  by  the  Covat^Edward  v.  Jonei^  M.  &  C.  240. 

EVIDENCE. 

1.  Evidence  cannot  be  read,  even  on  behalf  of  an  infant,  as  to  a  fact  not 
stated  in  the  bill,  unless  it  is  put  in  issue  by  his  answer. — Powys  v.  Mans^ 
field,  Sim.  565. 

2.  (Inscription,)  An  ancient  mural  inscription,  giving  a  historical  account 
of  a  family,  and  placed  in  a  chancel  which  had  formerly  been  used  as  a 
burying-place  of  the  family,  and  formed  part  of  the  church  of  the  parish 
where  numbers  of  the  family  had  long  been  resident  proprietors,  was  ad- 
mitted as  evidence  in  a  question  of  pedigree  for  the  purpose  of  proving  the 
facts  stated  in  the  inscription. — Slaney  v.  Wade,  M.  &  C.  338. 

3.  (Same.)  The  inscription  having  been  effaced  twenty- five  years  previous, 
its  contents  were  allowed  to  be  proved  by  secondary  evidence  furnished  by 
copies  made  while  the  inscription  was  entire. — S.  C. 

EQUITABLE  MORTGAGE. 

Where  a  deposit  of  a  lease  was  made  to  secure  a  debt,  and  from  tiie  nature 
of  the  transaction  no  interest  was  to  be  paid  on  the  principal  sum  secured, 
the  equitable  mortgagor,  on  a  bill  filed  by  the  equitable  mortgagee  to  have 
the  lease  sold,  is  entitied  to  the  usual  time  to  redeem. — Mellor  v.  Woods, 
K.  16. 

EXECUTORS. 

1.  Executors,  who  were  directed  by  the  will  to  call  in  the  testator's  personal 
estate  with  all  convenient  speed,  continued  his  trade  for  some  years  after 
his  death,  andi  ultimately  a  considerable  loss  was  sustained.  The  Court 
refiised  to  charge  them  with  the  loss,  as  they  had  acted  hand  fide,  and  ac- 
cording to  the  best  of  their  judgment. — Garrett  v.  Nobhf  Sipo.  517. 
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2.  An  executor  will  be  allowed  payments  made  by  bim  to  simple  contract 
creditors  of  bis  testator,  a  bond  being  in  existence  but  not  payable ;  but  be 
'  will  not  be  allowed  payments  to  legatees,  notwithstanding  be  bad  no  notice 
of  the  bond. — Norman  v.  Baldry,  Sim.  621. 

HUSBAND  AND  WIFE. 

1.  {Fraud  on  husband,)  A  wife,  wbo  had  been  deserted  by  her  husband, 
became  entitled  to  a  share  of  an  intestate's  property  amounting  to  3609/. 
The  husband,  whilst  he  was  ignorant  of  the  amount  of  the  share,  assigned 
it  in  trust  for  his  wife  and.  children,  subject  to  the  payment  of  10s.  a  week 
to  himself  for  life.  Although  the  deed  recited  that  the  intestate's  estate  was 
very  considerable,  yet,  as  the  administrators,  wbo  were  the  wife's  brothers 
and  parties  to  the  transaction,  did  not  disclose  to  the  husband  the  amount 
of  the  share,  the  deed  was  set  aside. — Groves  v.  Perkins,  Sim.  576. 

2.  {Decree — Benefit  of.)  Where  in  a  suit  by  a  husband  against  his  wife  and 
children  (whom  he  had  deserted),  respecting  the  wife's  share  in  an  intes- 
tate's estate,  and  the  decree  referred  it  to  the  master  to  approve  of  a  proper 
settlement  on  the  wife,  with  liberty  to  all  parties  to  lay  proposals  be* 
fore  the  master.  Before  the  report  was  made,  tlie  wife  died.  The  chil- 
dren were  held  to  be  entitled  to  the  benefit  of  the  decree. — Id, 

3.  {Separate  estate,)  A  testator  gave  a  legacy  to  a  trustee  in  trust  to  invest 
it  for  the  benefit  of  E.  S.,  independent  of  the  control  of  her  husband.  On 
a  bill  by  the  husband  and  wife  against  the  trustee,  to  have  it  declared  that 
the  wife  was  absolutely  entitled  to  the  fund,  and  to  have  the  same  trans- 
ferred to  her  or  to  her  husband  by  her  direction  or  in  her  right,  it  was  held 
that  the  wife  was  entitled  to  the  fund  but  without  the  control  of  the  hus- 
band; and  it  was  referred  to  the  Master  to  approve  of  a  tnistee  to  whom 
the  fund  might  be  transferred,  and  to  approve  of  a  deed  of  trust. — Simons 
V.  Horwood^  K.  7. 

4.  {Maintenance  to  wife,)  In  a  suit  to  administer  a  testatrix's  estate,  the 
Master's  report  was  delayed  in  consequence  of  another  pending  suit ;  and 
it  appeared  upon  the  petition  of  one  of  the  residuary  legatees,  an  infant 
and  a  married  woman,  that  she  had  been  deserted  by  her  husband,  and 
that  there  was  likely  to  be  a  large  residue ;  inquiries  were  directed  to 
ascertain  the  facts  stated  in  the  petition,  and  the  probable  amount  of  the 
petitioner's  fortune,  and  what  would  be  a  proper  allowance  for  the  past 
and  future  maintenance  of  the  petitioner.— Cosher  v.  Coster,  K.  198. 

INFANT. 

1.  Upon  the  administration  of  the  real  property  of  an  infant,  this  Court  will 
not  delegate  to  the  Master  the  power  of  approving  leases  of  the  estates. — 
Symans  v.  Symons,  Y.  &  C.  1. 

2.  {Trustee)  Where  an  infant  heir  is  declared  by  the  decree  of  the  Court 
to  be  a  trustee  for  a  purchaser,  the  Court  will  direct  a  conveyance  to  the 
purchaser  by  the  same  decree,  and  not  put  the  parties  to  the  expense  of  a 
petition  fer  that  purpose.  (Anon.  1  Y.  &  C.  7^.)— Miller  v.  Knight, 
K.  129. 
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3.  (Tenant  in  tail.)    An  infant  tenant  in  tail  may  be  ordered  to  convey 
under  the  1  W.  4,  c.  47,  a.  U.^Radcliffe  v.  EccUs,  K.  130. 

INSOLVENT. 

Embarrassment  is  not  to  be  confounded  with  insolvency ;  but  where  a  man's 
means  of  present  payment  are  so  crippled,  and  his  tmbarrassment  is  to 
great  that  he  cannot  proceed  with  and  carry  on  his  business  in  the  usual 
course  of  trade,  he  is  insolvent  within  the  46  G.  3,  c  135,  without  refer- 
ence to  the  consideration  whether  the  whole  of  his  property,  when  con- 
verted into  money  and  realized,  would  be  sufficient  to  pay  his  debts ;  and 
notice  of  such  a  state  of  circumstances  is  notice  of  insolvency.  (Teale  v. 
Younge,  M*Clel.  &  Young,  497.>-D<J  Tastet  v.  Le  Taoemier,  K.  161. 

INTEREST. 

Interest  at  4  per  cent,  was  ordered  to  be  paid  on  a  debt  not  in  its  nature 
bearing  interest,  vexatiously  withheld  by  a  husband  from  the  e^cutor  of 
his  deceased  wife. — Meredith  v.  Biwen,  K,  270. 

JURISDICTION. 

The  Lord  Chancellor  has  no  jurisdiction  to  hear,  on  the  minutes,  a  decree 

made  by  himself  as  Master  of  the  Rolls.— R^ece  v.  Reece,  M.  &  C.  372. 
LEGACY. 

1.  (Registration.)  An  assignment  of  a  legacy  charged  upon  land  is  an 
assignment  of  money  only,  and  does  not  affect  the  land  within  the  mean- 
ing of  the  registry  acts.  The  registration  of  such  an  assignment,  there- 
fore, does  not  postpone  a  prior  unregistered  assignment  of  the  same 
legacy. — Malcolm  v.  Charlestoorth,  K.  63. 

2.  (Priority,)  A  testator  gave  1000/.  to  trustees,  upon  trust  to  pay  the 
interest  to  his  wife  during  her  life,  and  after  her  decease  he  dedared  that 
the  1000/.  should  become  part  of  his  personal  estate,  and  be  applicable  to 
the  trusts,  or  pajonent  of  the  legacies  given  by  his  will ;  and  he  gave  a 
legacy  of  500/.  in  trust  for  N.  M.  and  his  wife,  in  nearly  the  same  words : 
Held,  that  a  priority  was  given  to  these  two  legacies. — Brown  v.  Brown, 
K.  275. 

3.  A  testatrix  bequeathed  an  annuity  to  her  niece  for  life,  and  charged  the 
same  upon  her  leasehold  property  in  W —  Street,  and  all  and  every  her  resi- 
duary personal  estate  and  effects  whatsoever,  save  and  except  her  leasehold 
premises  at  R. :  Held  to  be  a  demonstrative  le^cy.  (Acton  v.  Acton, 
1  Mer.  178  )— iitwoy  v.  Red/em,  Y.  &  C.  90. 

4.  (Forfeiture — Felony.)  A  legacy  was  given  to  W.  A.  when  he  should 
attain  the  age  of  twenty-one,  and  if  he  should  die  under  that  age  without 
issue,  over :  W.  H.  committed  a  felony,  and  underwent  the  punishment  to 
which  he  was  sentenced  for  the  offence  before  he  attained  twenty-one; 
which  punishment  by  the  9  G.  4,  c.  32,  s.  3,  operates  a  pardon,  and  re- 
stores the  felon  to  his  civil  rights :  Held,  that  W.  A.  having  undergone 
the  punishment  before  the  event  happened  on  which  the  contingency 
depended,  the  legacy  was  not  forfeited. — Sloket  v.  Holden,  K.  145. 

.  5.  (Priority.)  PrimA  facie,  a  testator  must  be  presumed  to  intend  that  all 
his  legacies  should  be  equally  paid,  and  the  onus  is  upon  those  who  con- 
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tend  to  a  priority,  to  9bow  that  the  testator  meant  to  give  a  preference  to 
a  particular  legatee. — Brown  v.  Brown,  K.  275. 

LUNATIC. 

1.  Where -a  female  was  found  lunatic  under  the  Christian  name  of  Jane  Eliza, 
and  there  afterwards  appeared  reason  to  believe  that  her  true  Christian 
name  was  Elizabeth  Jane,  but  there  were  no  means  of  ascertaining  the 
fact,  the  Lord  Chancellor  directed,  there  being  no  doubt  as  to  the  identity  of 
the  person,  that  an  order  for  the  transfer  of  stock  held  by  trustees  for  the 
lunatic,  under  the  name  of  Elizabeth  Jane,  and  the  orders  upon  all  future 
proceedings,  should  be  entitled,  '<  In  the  matter  of  Elizabeth  Jane  C,  in 
the  commission  called  Jane  Eliza  C." — In  the  matter  of  Crawford,  M.  & 
C.  240. 

2.  An  inquisition  in  lunacy  having  found  that  a  person  was  a  lunatic,  and 
had  been  in  the  same  state  of  lunacy  from  the  time  of  her  birth,  the 
inquisition  was  quashed  and  a  new  commission  issued^  the  finding  being  a 
contradiction  in  terms. — In  the  matter  of  Bruges,  M.  &  C.  278. 

8.  Payments  out  of  a  female  lunatic's  income,  for  the  better  maintenance 
and  support  of  her  nephews,  were  ordered,  under  the  circumstances.  (jEjt 
parte  Whitbread,  2  Mer.  99.)— I?i  re  Blair,  M.  &  C.  300. 

MAERIAQE  ARTICLES. 

1.  {Construction.)  R.  M.,  seised,  according  to  the  custom  of  the  manor  of 
T.,  of  premises  within  the  manor,  in  pursuance  of  articles  in  contempla- 
tion of  marriage,  surrendered  to  trustees  upon  truist,  to  permit  him  to  hold 
tiU  the  marriage,  and  then  upon  trust  for  him  for  life,  and  after  his 
decease,  for  the  intended  wife  for  life,  ^n  bar  of  dower ;  and  after  the 
death  of  the  survivor  of  them,  upon  trust  to  surrender  the  premises  into 
the  hands  of  the  lord,  to  the  use  of  the  children  of  the  marriage,  their 
heirs  and  assigns,  according  to  the  custom,  as  tenants  in  common ;  such 
surrenders  to  be  made  at  the  costs  and  charges  of  the  children  who  should 
be  entitled  to  take  the  same  by  virtue  thereof;  and  in  default  of  issue  of 
the  marriage  that  should  be  linng  at  the  death  of  the  survivors  of  the  hus- 
band and  wife,  then  upon  trust  to  surrender  the  premises  to  the  use  of  the 
right  heirs  of  R,  M.  for  ever,  according  to  the  custom ;  such  surrender 
last  mentioned  to  be  made  at  the  costs  <rf  the  person  who,  by  virtue  of  the 
last-mentioned  condition,  should  be  entitled  to  take  the  same.  The  only 
issue  of  the  marriage  was  a  daughter,  who  survived  R.  M.,  but  died  in  the 
lifetime  of  the  widow,  her  mother.  The  widow  continued  in  possession  of 
the  premises  till  her  death.  It  being  admitted  that  the  widow  was, 
according  to  the  custom,  the  heir  of  the  settlor  at  the  time  of  his  death, 
and  that  his  youngest  sister  was  such  heir  at  the  time  of  the  widow's 
death ;  it  was  held,  that  by  virtue  of  the  ultimate  limitation  in  the  articles, 
the  youngest  sister  was  entitled  to  call  for  a  conveyance  from  a  party  in 
whom  the  legal  estate  had  become  vested,  and  who  also  claimed  the  equit- 
aUe  interest  through  the  widow  and  the  daughter. — Locke  v.  Southwood, 
M.&  6.411. 

3.  {Correcting.)    Articles  executed  before  a  marriage  having  stipulated  that 
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estates  should  be  limited  to  the  first  and  other  sons  of  the  marriage  in  tail, 
but  it  being  proved  that  the  intention  was  to  limit  the  estates  to  the  first 
and  other  sons  in  toil  male,  the  Court,  after  the  marriage  had  taken  place, 
directed  that,  in  the  settlement  to  be  executed  in  pursuance  of  the  articles, 
limitotions  to  the  first  and  other  sons  in  tail  male  should  be  inserted. — The 
Duke  of  Bedford  v.  The  MarquU  o/Abercom,  M.  &  C.  312. 

3.  Where  a  power  was  reserved,  in  articles  executed  before  marriage,  to  hus- 
band and  wife,  to  alter  and  vary  the  provisions  and  terms  of  the  articles  in 
such  manner  as  to  them  should  seem  fit,  previous  to  the  execution  of  the 
settlement :  Held,  not  to  authorize  the  insertion  in  the  settlement  of  a 
power  enabling  the  husband  to  jointure  a  future  wife,  or  to  charge  portions 
for  younger  children  of  a  future  marriage. — S.  C. 

4,  A  stipulation  in  articles  executed  before  marriage,  that  the  intended  set- 
tlement, which  related  to  estates  in  Ireland,  should  contain  all  the  cove 
nants,  provisions,  and  conditions  usually  conteined  in  marriage  settlements 
made  in  England,  was  held  to  authorize  the  insertion  of  a  power  of  sale 
and  exchange  under  which  lands  in  England  might  be  taken  in  exchange 
for  lands  in  Ireland.— S.  C. 

MORTGAGEE. 

1.  (Heir.)  Mortgagees,  and  the  heirs  of  mortgagees,  are  within  I  Will.  4> 
c.  60,  s.  8,  explained  by  4  &  5  Will.  4,  c.  23,  s.  2.  (Exp.  Payne,  6  Sim. 
645.)  -Er/;.  Whitton,  K.  278. 

2.  {Account— Ijoss.)  On  a  bill  for  redemption  of  mortgaged  property  in  the 
possession  of  the  mortgagee,  the  latter  will  be  made  to  account  for  all  loss 
and  damage  occasioned  by  his  gross  negligence  in  respect  of  bad  cultiva- 
tion and  non-repair  of  the  mortgaged  premises. —  Wragg  v.  Denham,  Y.  & 
C.  117. 

3.  A  mortgagee  commenced  an  action  against  the  mortgagor  to  recover  the 
mortgage  money  upon  a  collateral  security,  the  latter  obtained  an  injunc- 
tion against  the  action,  upon  the  terms  of  his  paying  into  Court  the  sum 
which  appeared  to  be  really  due  upon  the  mortgage.  This  sum  was  ac- 
cordingly paid  in  and  invested  in  stock ;  Which  was  afterwards  blended 
with  other  stock  purchased  with  another  sum  of  money  paid  into  Court  in 
the  same  suit.  The  mortgaged  property  having  been  afterwards  sold 
under  a  decree  in  a  different  suit  between  the  mortgagee  and  mortgagor, 
the  mortgagee  became  the  purchaser,  and  he  was  allowed  to  deduct  from 
the  purchase  money  the  amount  due  to  him  on  the  mortgage :  Held,  that 
the  mortgagor  was  entitled  to  receive  back  the  stock  which  had  been  pur- 
chased with  the  sum  paid  in  by  him  upon  obtoining  the  injunction,  and  . 
also  the  accumulated  dividends  which  had  accrued  on  that  stock.*-  Ten^lor 
V.  Waters,  M.  &  C.  266. 

4.  {Computation  of  interest,)  Where  the  amount  of  principal  and  interest 
due  upon  a  mortgage  has  been  found  by  the  Master's  report,  the  rule  is, 
to  compute  subsequent  interest  upon  the  principal  only,  and  the  time  for 
the  payment  of  the  money  found  due  upon  a  mortgage  is  dnlaiged  upon 
the  terms  of  paying  the  interest  and  costs  found  due.* — Whatton  v.  Crad^ 
dock,  K.267. 
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PARTNERSHIP. 

(Statute  of  Limitatiom.)  The  claim  o^  a  creditor  against  the  assets  of  a  de- 
ceased partner,  was  held  not  to  be  barred  by  the  Statute  of  Limitations 
under  the  circumstances.— Bras7Aii;atVe  v.  Britain,  K.  206. 

PARTITION. 

A  tenant  for  life  of  an  imdivided  share  of  an  estate,  with  remainder  to  his 
unborn  sons  in  tail,  may  file  a  bill  for  a  partition,  and  the  decree  will  be 
binding  on  the  sons  when  in  esse,  (Martyn  v.  Perryman,  Rep.  Ch.  125.) 
—GaskellY,  Gasktlly  Sim.  643. 

PATENT. 

1.  Where  the  bill  alleges  that  the  plaintiff  is  the  patentee  of  an  invention, 
stating  its  nature  generally,  but  referring  for  greater  certainty  to  a  specific 
cation  in  which  it  is  set  forth  and  described  at  large ;  and  alleges  also,  that 
the  plaintiff  has  been  for  ten  years  in  the  exclusive  enjoyment  of  such 
patent,  and  has  established  his  legal  title  by  repeated  actions ;  a  general 
demurrer,  on  the  ground  of  the  invalidity  of  the  patent  as  stated  in  the  bill, 
will  be  overruled.— JRTfly  v.  Marshall,  M.  &  C.  373. 

2.  The  Court  will  not,  for  the  purpose  of  determining  the  validity  of  a  plain- 
tiff's title  as  the  patentee  of  an  invention,  make  an  order,  upon  demurrer, 
directing  the  bill  to  be  retained,  with  liberty  to  the  plaintiff  to  bring  an 
action.— Jfflfy  v.  Marshall,  M.  &  C.  373. 

PLEADING. 

1 .  {Amendment,)  Under  an  order,  made  at  the  hearing,  that  the  cause  should 
stand  over,  with  liberty  to  the  plaintiff  to  amend  his  bill  by  adding  parties, 
as  he  should  be  advised,  or  showing  why  he  was  unable  to  bring  all  proper 
parties  before  the  Court,  the  plaintiff  is  not  entitled  to  add  parties  as  co- 
plaintiffs,  and  introduce  new  statements  and  charges  in  the  bill  relating  to 
such  co-plaintifi&.' — Milligan  v.  Mitchell,  M.  &  C.  433. 

2.  (Parties.)  In  a  suit  for  the  purpose  of  having  the  affairs  of  a  joint-stock 
company  settled,  and  wound  up  under  a  decree  of  the  Court,  and  praying 
for  accounts  of  the  partnership  transactions,  and  that  a  sale  of  the  part- 
nership property  by  the  directors  might  be  declared  fraudulent  and  void, 
all  the  members  of  the  company,  however  numerous,  must  be  parties  to 
the  suit,  it  being  impossible  to  settle  the  conflicting  interests  in  the  absence 
of  any  parties. — Evans  v.  Stokes,  K.  24. 

3.  (Demurrer,)  A  bill  of  revivor  cannot  be  demurred  to  for  want  of  a 
party  who  was  not  before  the  Court  at  the  time  of  the  abatement,  although 
the  suit  might  have  been  imperfect  without  such  party. — Metcalfe  v. 
Metcalfe,  K.  74. 

4.  (Plea,)  A  bill  was  filed  by  persons  claiming  the  equity  of  redemption  of 
estates  in  St  Christopher's,  against  the  defendants  as  mortgagees,  for  an 
account.  The  defendants  pleaded,  that  they  were  owners  of  the  estates 
under  a  bill  of  sale,  which,  according  to  the  laws  of  St.  Christopher's, 
vested  the  absolute  interest  in  them.  The  bill  chaiged  that  the  defend- 
ants, shortly  after  the  dea&  of  the  testator  under  whom  the  plaintifEs 
claimed,  entered  into  possession  or  receipt  of  the  rents  and  profits  of  the 
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estates.  The  defendants,  by  their  plea,  stated  that  they  entered  into  poi- 
session  or  receipt  of  the  rents  and  profits,  after,  and  not  before,  the  lak : 
Held,  thai  thia  allegation  did  not  over-rule  the  plea.— rarcAt/(2  v.  Paullf 
K.  87. 

5.  {Same,)  A  plea  to  a  bill  for  discovery  filed  after  a  demujrer  to  a  plea  at 
law,  was  aUiwed^^Stewart  v.  Lord  Nugwt,  K.  201. 

6.  (Double.)  Leave  to  plead  double  was  granted  under  the  particular  cir- 
cumstances of  the  case.— Xtf^  v.  Marshall,  K.  190. 

7.  (Plea.)  A.  died  indebted  to  B.,  C.  took  out  administration  to  A.,  got  in 
his  estate  and  afterwards  died.  D.  took  out  administration  to  A.,  B.  filed 
a  bill  against  D.  and  C.'s  executor,  for  an  account  of  A.'s  estate  poesessed 
by  D.  and  by  C.  The  executor  pleaded  an  account  atated  by  him  to  D. 
after  the  filing  of  the  bill,  and  a  release  executed  to  him  by  D.  on  payment 
of  the  balance ;  but  did  not  annex  the  account  to  his  plea  :  H^d,  that  the 
plea  was  not  double,  and  that  it  was  not  necessary  to  annex  the  account 
^Holland  v.  Sprwle,  Sim.  623. 

8.  (Parties.)  A  bill  is  not  demurrable,  because  the  legatees  of  a  testator 
join  with  his  executor  in  suing  for  a  debt  due  to  his  estate. — Rhodes  v. 

Warhirton,  Sim.  617. 

9.  (Demurrer.)  A  demurrer  was  allowed  to  a  bill  filed  for  the  purpose  of 
preventing  the  setting  up  of  outstanding  terms,  because  it  alleged,  merely, 
that  the  defendant  threatened  to  set  up  some  outstanding  terms;  and  net 
that  there  were  such  terms. — Stansbury  v.  Arkwrighi,  Sim.  481. 

10.  (Answer.)  Upon  a  bill  of  discovery  in  aid  of  a  defence  to  an  action  on 
a  bill  of  exchange,  if  the  defendant  in  equity  is  interrogated  as  to  the  con- 
sideration given  for  the  bill,  he  must  answer  not  only  as  to  the  consideration 
which  he  gave  for  the  bill  himself,  but  as  to  that  which  he  knows  another 
party  to  have  given.— Xorrf  Glengall  v.  Edwards,  Y.  &  C.  125. 

11 .  (Same.)  The  words  "  knowledge,  remembrance,  information  and  beb'ef," 
if  stated  at  the  commencement  of  an  answer  as  applying  to  the  whole,  will 
govern  the  whole  answer. — Neale  v.  Duke  ()f  Marlborough,  Y.  &  C.  3. 

12.  A.,  a  merchant  in  England,  guaranteed  the  payment  of  all  purchases 
made  by  B.,  a  factor  in  Eqgland,  for  C,  a  merchant  abroad,  subject  to  the 
approval  of  X.,  an  agent  of  C,  At  being  simply  the  paymaster  or  guarantor 
for  C. :  Held,  that  A.  could  not  maintain  a  bill  for  an  accomit  against  B. 
unless  he  stated  a  case  of  collusion  between  B.  and  X. — Darihez  v.  Lee, 
Y.  &  C.  5. 

13.  (Demurrer.)  A  bill  brought  for  an  account  and  for  an  injunction  to 
restrain  proceedings  at  law,  cannot  be  demurred  to  on  the  mere  ground 
that  the  plaintiffs  in  equity  are  not  all  defendants  at  law.  ^Dor^Aea  v.  Lee, 
Y.&C.  12. 

14.  (Annuity.)  A  Inll  for  an  account  of  the  rents  and  profits  received  by  the 
grantee  of  an  annuity  in  possession  of  the  premises  demised  to  secure  the 
annuity,  must  contain  an  offer  by  the  plaintiff,  either  to  redeem  in  the  terms 
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of  the  deed,  or  to  purchase  upon  equitable  terms,  to  be  settled  by  the 

Court.— Xf«j6c//  V.  White,  Y.  &  C.  15., 
15.  {Partnership.)    Sefnble,  a  bill  for  an  account  of  partnership  transactions 

must  pray  for  a  dissolution  of  the  co-partnership. — Knebell  ▼.  White,  Y.  & 

C.  15. 
Id.  {Account,)    Generally  a  bill  for  an  account  need  not  contain  an  offinr  by 

the  plaintiff  to  pay  the  balance  if  found  against  him.<— iCne6e^  v.  White, 

Y.  &  C.  15. 

POWER  OF  SALE. 

G.  S.  being  tenant  in  tail  of  an  estate,  in  remainder  expectant  on  the  death 
of  B.,  entered  into  articles,  on  his  marriage,  by  which,  after  reciting  that  it 
had  been  agreed  that  the  estate  should,  subject  to  B.'s  life  interest  therein 
and  to  the  raising,  by  mortgage  or  otherwise,  of  any  sum  or  sums  not  ex- 
ceeding 15,000/.  for  G.  S.*s  use,  be  settled  to  the  uses  therein-after  ex- 
pressed ;  he  covenanted  that  he  would,  subject  to  the  raising,  by  any  ways 
or  means,  and  at  any  time  or  times  he  diiould  think  proper,  of  the  sum  or 
sums  before-mentioned,  by  mortgage,  annuity  or  otherwise,  for  his  own 
benefit,  and  to  any  deed  or  deeds  he  might  make  for  securing  the  re-pay- 
ment thereof  and  interest,  do  all  necessary  acts  for  settling  the  estate,  sub- 
ject to  B/s  life  interest,  in  the  manner  agreed  upon: — Held,  that  G.  S. 
could  raise  15,000/.  by  sale;  and  that  he  was  justified  in  selling  his  interest 
in  remainder  in  the  whole  of  the  estate,  as  the  15,000/.  was  nearly  the  fiill 
value  of  such  interest. — Tasker  v.  Small,  Sim.  625. 

PRACTICE. 

1.  {Exception  to  Master's  report,)  Where  a  master  reports  as  to  matters 
not  referred  to  liim,  his  report  ought  not  to  Be  excepted  to ;  but  it  ought 
to  be  referred  back  to  him  to  be  reviewed  j  and  if  that  is  not  done,  the 
finding  not  warranted  by  the  decree  will  be  disregarded. — Jenkins  v. 
Briant,  Sim.  603. 

2.  {Cause  and  cross  cause.)  A.  filed  a  bill  against  B.^  which  B.  answered, 
and  then  filed  a  cross  bill  against  A.  A.  not  having  answered  the  cross 
bill,  B.  issued  an  attachment  against  him,  but  was  unable  to  serve  it,  as  A. 
was  resident  abroad.  A.  proceeded  to  examine  witnesses  in  his  cause. 
The  Court,  on  the  application  of  B.,  ordered  publication  not  to  pass  in  A.*s 
suit,  until  he  should  have  put  in  his  answer  and  cleared  his  contempt  in 
B.'s  suit,  and  the  Court  should  order  publication  to  pass. — Palmer  v. 
Leicester,  Sim:  610. 

3.  (Production  of  documents.)  If  a  defendant  makes  statements  in  his' 
answer  sufficient  to  show  that  he  has  incurred  penalties,  he  cannot  refuse 
to  produce  documents  referred  to  in  it,  on  the  ground  that -they  afford  evi- 
dence of  his  being  subject  to  the  penalties. — Ewing  v.  Osbaldiston,  Sim.  608. 

4.  {Contempt.)  Where  an  attachment  had  issued  against  a  defendant  for 
want  of  an  answer,  and  the  answer  was  afterwards  filed,  and  the  defendant 
took  an  ofiice  copy  of  it,  the  costs  of  the  contempt  remaining  unpaid : 
Held,  that  l^e  plaintiff  had  wnved  his  right  to  enforce  payment  of  the  costs 
by  process  of  contempt*— Xoiuferrs  v.  Allen,  Sim.  619. 
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5.  (Mistake  in  order,— 'By  a  mistake  in  the  Registrar's  Office,  an  order  made 
on  an  undertaking  to  speed,  was  erroneously  drawn  up.  The  order  was 
dischaiged,  with  costs  of  the  application  to  discharge  it;  it  heing  the  duty 
of  a  party  who  produces  an  order  to  see  that  it  is  properly  drawn  up.— 
Landars  y.  All^,  Sim.  620. 

6.  (Attachment.)  The  defendant's  time  for  answering  having  expired,  the 
plaintiff's  clerk  in  Court  gave  notice,  on  a  Saturday,  that  he  woidd  attach 
the  defendant  at  the  next  private  seal,  which  was  on  Monday  following ; 
and,  on  that  day,  the  plaintiff  sealed  an  attachment  On  the  same  day 
the  defendant,  not  knowing  that  the  attachment  had  been  sealed,  applied 
for  an  order  for  time,  and  gave  notice  to  the  plaintiff's  clerk  in  Court  that 
he  had  done  so.  The  attachment  was  discharged  without  costs,  as  the  de- 
fendant had  used  due  diligence  in  obtaining  the  order  for  time.  (Barritt  v. 
Barritt,  3  Swans.  S95.)— Taylor  v.  Fi$her,  Sim.  566. 

7.  (Parol  demurring.)  As  the  demurring  of  the  parol  has  been  abolished  by 
11  Geo.  4,  &  1  Will.  4,  c.  47,  an  infant  defendant  is  not  entitled  to  have 
six  months  given  to  him  after  attaining  twenty-one,  to  show  cause  against 
decree.— Potcy*  v.  Mansfieldy  Sim.  637. 

8.  (Interrogatories.)  A  suit  having  been  instituted  by  a  company  of  pro- 
prietors of  ironworks,  to  set  aside  a  contract  under  which  they  had  pur- 
chased the  works  from  the  defendant,  and  the  decree  having  directed  an 
inquiry  as  to  the  net  profits  of  the  company:  Held,  that  it  was  competent 
for  the  defendant  to  exhibit  interrogatories  before  the  Master,  for  the  pur- 
pose of  ascertaining  in  what  manner  the  company  had  managed  the  concern, 
without  setting  forth  any  specific  statement  of  facts. — Small  v.  Attwood, 
Y.  &  C.  101. 

9.  The  Court  will  order  the  record  to  be  amended,  by  adding  counsel's 
name  to  the  answer.  —  Whitehead  v.  Cunliffe,  Y.  &  C.  3. 

10.  (Contempt.)  An  order  was  made  ex  parte  to  discharge  a  defendant  in 
contempt  for  not  answering,  on  certificate  of  an  answer  filed  and  tender  of 
costs.  (Gray  v.  Campbell,  1  Rus3.  &  M.  323.) — Edmonson  v.  Heifton^ 
Y.  &  C.  3. 

1 1 .  (Production  of  documents.)  In  a  suit  for  tithes  by  a  rector  against  a  party 
who  was  both  patron  of  the  rectory  and  lord  of  the  manor  in  which  the 
land  for  which  the  tithes  clafmed  were  situate,  suggesting  that  a  customary 
payment  of  40/.  per  annum,  alleged  by  the  defendant  to  have  been  made 
from  time  immemorial  in  lieu  of  all  tithes,  was  founded  on  a  series  of  cor- 
rupt contracts  by  way  of  resignation  bonds  and  otherwise,  between  successive 
patrons  and  rectors :  Held,  that  defendant  was  bound  to  produce  all  such 
private  documents  in  his  custody,  relating  to  the  matters  inquired  after  by 
the  bill,  as  did  not  constitute  his  title  to  the  inheritance  of  the  manor,  or 
the  land  of  which  the  tithes  were  claimed,  or  the  inheritance  of  the  tithes. 
-^Kni^ht  V.  The  Marquis  of  Waterford,  Y.  &  C.  22. 

12.  (Same.)  Upon  a  rector's  hill  for  tithes,  and  a  supplemental  bill  for  dis- 
cover)' of  documents  impeaching  the  defence,  held  that  the  defendant  was 
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not  bound  to  produce  old  briefs  in  bis  possession,'  in  order  to  prove  tbe 
plaintiff's  allegation  tbat  a  former  rector's  bill,  wbicb  bad  been  met  by  tbe 
same  defence,  was  dismissed  in  consequence  of  collusion  between  tbe  parties. 
Knight  V.  The  Marquis  of  Waterford,  Y,  &  C.  30. 

13.  {Same,)  Cases  stated  for  tbe  opinion  of  counsel,  wbetber  of  old  date,  or 
made  witb  reference  to,  or  in  contemplation  of,  an  existing  suit  or  action, 
are  not  evidence  against  tbe  party  on  wbose  bebalf  tbey  are  stated,  or 
wbose  interest  they  aifect :  therefore,  if  they  tend  to  impeach  tbat  party's 
title,  be  is  not  compellable  by  suit  in  equity  to  produce  them. — Knight  v. 
The  Marquis  of  Waterford,  Y.  &  C.  37. 

14.  (Same.)  An  answer  to  a  former  bill  for  tbe  same  matter,  though  not 
filed,  is  to  be  deemed  a  public  document,  unless  the  contrary  be  shown ; 
if,  therefore,  it  relate  to  the  plaintiff's  title  in  an  existing  suit,  tbe  defendant 
in  wbose  custody  it  is,  will  be  ordered  to  produce  it,  unless  that  be  can 
swear  tbat  it  was  not  intended  to  be  used  as  an  answer. — Knight  v.  The 
Marquis  of  Waterford,  Y.  &  C.  37. 

15.  {Dismissal  of  bill.)  Where  a  decree  had  been  obtained  in  Chancery  for 
the  general  administration  of  a  testator's  assets,  a  bill  previously  filed  in 
this  Court  by  an  annuitant  under  the  will  against  tbe  [executors  was  dis- 
missed ;  and  as  the  annuitant's  bill  had  been  filed  with  undue  haste,  she 
was  not  allowed  the  costs  of  the  application  to  stay  proceedings,  although 
she  was  allowed  her  costs  up  to  the  time  of  notice  of  the  decree.  (Pott  v. 
Gallini,  1  S.  &  S.  209.)-- Haytoard  v.  Constable,  Y.  &  C.  43. 

16.  {Dismissal — Contempt.)  A  defendant  in  contempt  for  want  of  an  an- 
swer, cannot  move  to  have  tbe  bill  dismissed,  even  upon  the  terms  of 
giving  the  plaintiff  all  tbe  advantages  of  a  decree :  bis  proper  course  is,  to 
move  to  set  aside  the  attachment. — Lord  Cransloton  v.  Goldshede,  Y,  & 
C.  70. 

17.  {Eramining  co-defendant.)  An  order  to  examine  a  co-defendant  as  4 
witness  may  be  obtained  ex  parte  by  a  defendant,  as  well  after  as  before 
decree.  (Franklyn  v.  Colquhoun,  16  Ves.  218 ;  Van  v.  Corpe,  3  M.  & 
K.  269.)— Pflris  v.  Hughes,  K.  1. 

18.  {Dedimus.)  A  defendant  cannot  file  a  demurrer  to  part  of  the  bill,  and 
an  answer  to  the  remainder  upon  a  common  dedimus,  but  must  sue  out  a 
special  dedinkus  for  that  purpose. — Tomlinson  v.  Swinnerton,  K.  9. 

19.  {Petition.)  A  petition  presented  at  tbe  Rolls  was  afterwards  heard  by 
the  Lord  Chancellor,  who  made  an  order  upon  it;  but  before  tbe  order 
was  passed  the  original  petition  was  lost.  Tlie  Lord  Chancellor  allowed  a 
copy  of  it,  certified  by  the  under  secretary  at  tbe  Rolls  to  be  a  true  copy^ 
to  be  filed,  in  pursuance  of  the  27th  of  tbe  New  Orders  of  December, 
1833,  instead  of  the  original  petition. — Sanderson  v.  Walker,  M.  &  C.  359. 

20.  {Production  of  documents.)  A  defendant  to  a  mere  biU  of  discoveiy  in 
aid  of  an  action  at  law  will  not  be  ordered  to  produce,  upon  the  trial  of  tbe 
action,  or  upon  any  proceeding  incident  thereto,  documents  which  he  admits 
by  his  an  wer  to  be  in  bis  possession. — Broum  v.  Thornton^  M.  k  C.  243. 
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21.  (Revivor,)  In  the  answer  to  a  bill  filed  to  revive  a  tuit,  and  to  prote- 
eote  fbe  decree,  a  defendant  is  not  entitled  to  resist  tbe  plaintiff's  right, 
by  stating  matter  which  existed  at  the  time  of  the  decree,  or  which  has 
arisen  since;  and  such  matter  if  stated  is  impertinent — Ikvaynei  v. 
Morrii,  M.  &  C.  213. 

22.  (Revivor — Account.)  When,  after  a  decree  for  an  account,  the  suit  has 
become  abated,  a  defendant  who  is  interested  in  the  account  may  file  a 
bill  to  revive  the  suit  and  prosecute  the  decree,  although  he  could  not  have 
filed  the  original  bilL — Devoyites  v.  Morris,  M.  &  C.  213. 

23.  (Maifer*8  Report^  Schedules.)  Accounts  were  carried  into  the  Master's 
Office  in  the  form  of  debtor  and  creditor,  and  entered  in  a  book  there,  in 
the  manner  prescribed  by  the  sixty-first  and  sixty  second  Orders  of  1 828, 
and  were  afterwards  copied  Into^schedules  annexed  to  the  Master's  report 
The  schedules  are  only  to  be  charged  for  at  the  rate  of  6d.  a  folio,  like 
receivers  accounts. — Attorney  General  v.  Lubbock,  M.  &  C.  264. 

24.  (Reference  for  insufficiency.)  An  order  referring  an  answer  for  in- 
sufficiency, must  not  only  be  obtained,  but  must  also  be  served,  within  the 
six  days  allowed  by  the  fifth  Order  of  1828,  for  referring  the  answer. — 
Taylor  v.  Harrison,  M.  &  C.  274. 

25.  (Amending.)  The  provisions  of  the  3  &  4  Will.  IV.  c.  94,  and  the 
twentieth  of  the  Orders  of  December,  1833,  made  under  the  authority  of 
that  act,  do  not  apply  to  an  order  at  the  hearing,  giving  the  plaintiff  leave 
to  amend,  or  to  applications  with  respect  to  amendments  made  in  pursu- 
ance of  such  an  order.— Mi/%a«  v.  Mitchell,  M.  &  C.  433. 

26.  (Petition.)  Where  a  petitioner  refused  to  deliver  the  orighial  petition, 
for  the  purpose  of  being  filed  with  the  Clerk  of  the  Reports,  prior  to  the 
order  made  upon  it  being  passed,  leave  was  given  to  the  respondents  to 
file,  in  its  stead,  the  copy  of  the  petition  with  which  they  had  been  served. 
—Andrews  v.  Walton,  M.  &  C.  360. 

27.  (Exceptions.)  A  plaintiff  is  not  relieved  from  the  necessity  of  serving 
an  order  referring  exceptions  to  an  answer  for  insufficiency  by  imir.c- 
diately  carrying  the  order  into  the  Master's  office,  and  applying  for  a  war- 
rant to  proceed  upon  it,  if  no  notice  is  given  to  the  defendant.^^^forn6;y 
General  v.  Clack,  M.  &  C.  367. 

28.  (Contempt^  The  Lord  Chancellor  has  no  authority,  under  the  1 
Will.  IV.  c.  36,  s.  Id,  rule  seventh,  to  make  an  order  on  the  application  of 
a  plaintiff,  that  a  solicitor  shall  be  assigned  to  the  defendant  to  put  in  his 
answer,  and  that  the  costs  of  his  contempt  shall  be  taxed  and  paid  out  of 
{he  suitor's  fund—  Watkin  v.  Parker,  M.  &  C.  370. 

29.  (Amending.)  Where  amendments  are  introduced  into  a  bill  irregulariy, 
and  the  defendant  does  not  come  to  the  court  to  complain  of  the  irregu- 
larity, but  by  his  answer  to  the  amended  bill  insists  upon  the  objection, 
and  reserves  to  himself  the  same  benefit  of  it  as  if  he  had  pleaded  it  in 
bar,  the  objection  may  be  urged  at  the  hearing,  and  will  entitle  the  de- 
fendant to  the  costs. — MilUgan  v.  Mitchell,  M.  &  C.  433. 

30.  (Production  of  documents*)    The  common  direction  that  a  party  shall 
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produce  before  the  Matter  all  books  and  papers  relating  to  the  matters  in 
question,  as  the  master  shall  direct;  entitles  the  Master  to  require,  by  his 
warrant,  that  all  such  books  and  papers  generally  shall  be  left  in  his 
office;  and  to  refuse  to  leave  them,  in  pursuance  of  such  a  warrant,  is  to 
disobey  the  order  of  the  Court  which  has  directed  their  production. 
(Sidden  v.  Liddiard,  1  Sim.  388.)— ,SAir%  y.  Earl  Ferrers,  M.  &  C.  304. 

31.  {Decree— Caveat,)  Where  a  party  instructed  his  clerk  in  court  to  enter 
a  caveat  against  the  enrolment  of  a  decree,  but  which  was  not  done  in 
proper  time,  the  Court  refused  to  vacate  the  enrolment  on  that  ground. — 
Wardle  v.  Crtrfer,  M.  &  C.  283. 

32.  (1 7th  Order,  1831 .)  Where  a  plaintiff  obtains  an  order  for  a  commission 
to  examine  witnesses,  and  serves  it  on  the  defendant,  his  subsequent 
abandonment  of  such  order  will  not  withdraw  the  case  from  the  operation 
of  the  seventeenth  New  Order  of  1831.— Itoyfoa  v.  £eei,  K.  14. 

33.  {Common  injunction,)  Under  the  tenth  of  the  New  Orders  of  De- 
cember 1833,  the  common  injunction  may  be  obtained  on  any  day  out  of 
term  to  which  the  seal  may  be  adjourned.  (Edwards  v.  Burgess,  Vice 
Chan.  1836.)— Bricr%  v.  Walmsley,  K.  141. 

34»  {Dismissal  of  hill.)  A  plaintiff  cannot,  as  of  course,  obtain  an  order  to 
dismiss  his  biU  upon  payment  of  costs,  where  such  dismissal  may  prejudice 
the  defendant.  And  where  a  plaintiff  in  a  cross  suit  obtained  an  order,  as 
of  course,  to  dismiss  his  bill,  afler  the  original  bill  and  the  cross  bill  had  been 
set  down  to  be  heard  together,  the  order  was  held  irregular. — Booth  v. 
I^cetter,  K.  247. 

PORTIONS. 

1.  {Satisfaction^)  By  the  settlement  on  the  marriage  of  T.  G.  with  M.  his  wife,  a 
term  of  years  was  created  for  raising  portions  for  younger  children,  which  were 
to  vest  at  the  usual  periods,  but  not  to  be  paid  till  after  the  father's  death. 
There  were  the  usual  clauses  for  survivorship  and  maintenance,  and  also  a 
proviso  that  any  advance  of  money,  made  by  the  father  in  his  lifetime  to 
the  children,  should  be  a  satisfaction,  pro  tanto,  of  their  portions,  unless 
the  father  should,  in  writing,  direct  the  contrary.  The  father  devised  all 
his  real  estates,  not  in  settlement,  to  trustees,  in  trust  to  sell  and  pay  his 
^debts,  legacies,  and  funeral  and  testamentary  expenses,  and  to  pay  the 
surplus  amongst  all  his  children  (except  his  eldest  son)  at  the  usual  times; 
and  if  any  of  them  died  under  twenty-one,  leaving  issue,  their  shares  were 
to  go  to  their  issue,  but  if  they  left  no  issue,  then  to  the  survivors ;  and  the 
wiU  contained  a  clause  for  the  advancement  of  the  children,  but  was  silent 
with  respect  to  the  provision  being  n  satisfaction  of  the  portions.  The 
eldest  son  filed  a  bill  insisting  that  the  provision  by  the  will  was  intended 
to  be  a  satisfaction  of  the  portions.  Some  uf  the  younger  children  de- 
murred. ,  The  Court  was  of  opinion  that  the  provision  by  the  will, 
although  it  was  to  arise  from  the  sale,  of  lands,  and  although  the  will  con- 
tained no  declaration  on  the  subject,  might  be  a  satisfaction  of  the  por- 
tions.    But  the  demurrer  was  overruled,  as  it  could  not  appear,  until  the 
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hearing,  whether  there  might  be  any  fund  that  would  he  a  satisfaction. — 
Fazakerley  v.  GUlibrand,  Sim.  591. 

2.  {Evidence.)  Where  an  uncle  made  a  provision  for  his  niece  by  his  will, 
and  afterwards  hy  a  settlement  on  her  marriage.  The  question  heing  whe- 
ther the  latter  was  intended  to  be  a  satisfaction  of  the  former,  extrinsic 
evidence  was  admitted  to  show  that  the  unde  stood  tn  loco  parentis  to  his 
niece. — Powj/s  v.  Mansjield^  Sim.  528. 

3.  There  is  no  case  in  which  a  person  has  been  held  to  stand  in  loco  parentis 
to  a  child  whose  father  is  living,  and  who  resides  with  and  is  maintained  by 
the  father  according  to  his  means. — Towys  y.  Mansfield,  Sim.  528. 

4.  {Satisfaction.)  A  testator  being  seised  of  a  reversion  in  fee,  expectant  on 
the  death  and  failure  of  issue  male  of  himself  and  his  brother,  and  being 
possessed  of  a  leasehold  estate  and  of  stock  in  the  funds,  devised  the  rever- 
sion to  trustees  for  the  term  of  1,000  years,  and  gave  to  them  the  leasehold 
estate  and  stock,  in  trust,  to  raise  10,000/.,  which  he  directed  to  be  held 
in  trast  for  his  niece  Julia,  the  daughter  of  his  brother,  for  life ;  and,  after 
her  decease,  in  trust  for  any  husband  who  might  survive  her;  and,  after 
the  decease  of  the  survivor  of  them,  in  trust  for  all  the  children  of  his  niece 
who  should  then  be  living.  The  niece  married  about  three  months  after 
the  date  of  the  will ;  and,  by  a  settlement  made  in  contemplation  of  the 
marriage,  the  testator,  in  consideration  of  natural  love  and  affection  for  his 
niece  Julia,  the  daughter  of  his  brother,  and  for  her  advancement  in  life, 
and  to  provide  a  maintenance  for  her,  charged  the  reversion  with  the  pay- 
ment (after  the  death  of  the  survivor,  of  himself  and  his  brother,  without 
leaving  issue  male  who  should  attain  twenty-one)  of  the  interest  of  10,000/. 
to  his  niece's  husband  for  life,  and  after  his  decease  to  his  niece  for  life, 
and,  after  the  decease  of  the  surWvor,  with  the  payment  of  10,000/.  to 
trustees  in  trust  for  the  younger  children  of  the  marriage.  About  a  year 
afterwards  the  testator,  by  a  codicil,  disposed  of  a  certain  portion  of  his 
property  not  before  mentioned,  and,  in  all  other  respects  confirmed  his 
will.  The  testator  died  a  bachelor.  His  brother  afterwards  died  leaving 
issue  Julia  and  five  other  daughters :  Held,  that  the  provision  made  by  the 
settlement  was  not  a  satisfaction  of  the  provision  made  by  the  wilL — Powys 
V.  Mansfield,  Sim.  528. 

PROBATE  DUTY. 

A  testator  gave  a  power  to  A.  to  dispose,  by  her  will,  of  5,000/.,  part  of  his 
estate,  on  which  probate  duty  was  paid.  A.  exercised  the  power  by 
her  will :  Held,  that  the  power  having  been  given  by  the  will  of  the  origi- 
nal testator,  the  appointees  took  as  if  they  had  been  named  in  his  will, 
and  the  probate  duty  was  not  again  payable  in  respect  of  the  5,000/. — 
Vandiest  v.  Fynmore,  Sim.  570. 

SETTLEMENT. 

1.  {Decree.)  By  the  decree  made  at  the  hearing  of  the  original  cause,  it  was 
referred  to  the  Master  to  approve  of  a  proper  settlement  to  be  made  on 
S.  G.,  a  married  woman,  and  for  that  purpose  any  of  the  parties  were  to  be 
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at  liberty  to  lay  proposals  before  the  Master.  No  question  was  raised 
at  the  hearing  as  to  the  children  of  S.  G.  Before  any  proposals  were  laid 
before  the  Master  S.  G.  died :  Held,  that  the  children  were  entitled  to 
the  benefit  of  the  decree.  (Murray  v.  Lord  Elibank,  10  Ves.  84.)— 
Groves  v.  Clarke,  K.  132. 

2.  C.  W.,  under  a  power  in  her  marriage  settlement,  bequeathed  a  sum 
of  stock  to  trustees,  in  trust  to  pay  the  interest  to  her  husband,  in  order 
the  better  to  enable  him  to  maintain  the  children  of  the  marriage  until 
their  shares  should  become  assignable  to  them ;  and  if  no  children,  or  none 
that  should  live  till  their  shares  became  assignable,  she  gave  the  interest  of 
the  fund  to  her  husband  for  his  life,  and  after  his  decease  the  principal  to 
such  person  or  persons  as  should  be  her  next  of  kin.  There  was  only  one 
child  of  the  marriage:  Held,  that  C.  W.  meant  the  bequest  for  the 
benefit  of  the  child  until  the  principal  should  become  assignable,  and  she 
gave  no  interest  so  as  to  entitle  trustees  for  creditors,  to  whom  the  husband 
had  assigned  all  his  personal  property,  to  claim  any  part. —  Wetherell  v. 
Wilson,  K.  SO, 

SOLICITOR  AND  CLIENT. 

(Notice,)  Where  one  transaction  is  closely  followed  by  and  connected  with 
another,  or  where  it  is  clear  that  a  previous  transaction  was  present  to  the 
mind  of  a  solicitor,  when  engaged  in  another  transaction,  there  is  no 
ground  for  saying  that  notice  to  the  solicitor  is  notice  to  the  client  only  as 
applied  to  the  same  transaction.  (Mountford  v.  Scott,  t3  Mad.  34.) — 
Hargreaves  v.  Rothwell,  K.  154. 

SPECIFIC  PERFORMANCE. 

(Parties.)  Though,  in  general,  none  but  the  persons  who  sign  the  contract 
ought  to  be  parties  to  a  bill  for  specific  performance,  yet  a  purchaser  may, 
under  special  circumstances,  make  other  persons  who  are  interested  in  the 
estate  defendants  to  the  hiM-^Tasker  v.  Small,  Sim.  633. 

STATUTE  OF  LIMITATIONS. 

In  cases  of  mistake  the  time  of  limitation,  which,  by  analogy  to  that  pre- 
scribed by  the  21  Jac.  1,  c.  16,  is  held  to  bar  the  remedy  in  courts  of 
equity,  begins  to  run  from  the  time  of  the  discovery  of  the  mistake 
(South  Sea  Company  v.  Wymondsell,  3  P.  W.  U3,)^Brook8bank  v. 
Smith,  Y.  &  C.  58. 

SUITORS'  FEE  FUND 

All  claims  for  money  out  of  the  suitors'  fee  fund  must,  in  future,  be  made  by 
the  solicitor  to  the  suitors'  fund ;  but  on  his  refusal  to  apply,  the  party 
making  the  claim  may  bring  his  claim  before  the  Court  by  petition,  the 
costs  of  the  application  being  in  the  discretion  of  the  Court. — Howard  v. 
Bruton,  M.  &  C.  448. 

TITHES. 

Where  a  bill  was  brought  for  the  customar}'  tithes  of  oysters,  alleging  the 

customary  payments  to  be  in  the  owners  and  occupiers  of  boats  employed 
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in  the  fishery,  and  usually  moored  within  the  parish :  Held,  that  it  was 
unnecessary  to  make  the  dredges,  who,  though  sharing  in  the  profits  of 
the  oysters,  hy  way  iji  wages,  had  no  interest  in  the  hoats,  parties  to  the 
suit.— P^rol/  V.  Bryan/,  Y.  &  C.  61. 

TRUST. 

1.  (^Remlting,)  By  a  deed  between  a  father  and  son,  reciting  that  the  fathet 
was  desirous  of  settling  the  property  therein  comprised,  so  as  to  make  the 
same  a  provision  for  himself  during  his  life,  and  for  his  wife  and  her  children 
by  him  after  his  decease,  he  released  and  assigned  the  same  and  every  part 
thereof  to  the  son,  upon  the  trusts  thereinafter  mentioned  concerning  the 
same.  The  father  proceeded  to  declare  the  trusts  as  to  part  of  his  pro- 
perty in  favour  of  his  wife,  a  daughter  and  a  niece,  but  no  trust  was  de- 
clared as  to  the  surplus:  Held,  that  the  father  must  be  taken  to  have 
intended  to  part  with  all  beneficial  interest,  and  that  there  was  no  resulting 
trust  to  the  grantor  as  to  the  surplus :  a  bill  for  an  account  of  interest  by 
the  father  against  the  son*s  representatives,  the  father  having  been  main- 
tained many  years  by  the  son,  was  dismissed.  (Hill  v.  Bishop  of  London, 
1  Atk.  61S.)— Cook  V.  Hutchinson^  K.  42. 

2.  ( Legal  estate.)  An  estate  having  been  devised,  without  any  limitation 
of  the  quantity  of  interest,  to  trustees,  in  trust  for  a  limited  piurpoae,  with 
remainder  to  persons  to  whom  the  beneficial  interest  was  given :  Held,  that 
the  legal  estate  given  to  the  trustees  ceased  on  the  satisfaction  of  the 
limited  purpose,  and  vested  in  the  persons  beneficially  entitled  in  remainder. 
(Doe  dem.  White  v.  Simpson,  5  East,  162.) — Ueardson  v.  Willianutm, 
K.33. 

3.  (Mortgage.)  The  devisee  of  a  mortgage  is  not  a  trustee  for  the  executors 
of  the  testator  within  11  Geo.  IV.  and  1  Will.  IV.  c,  dO.^Kvp.  Yaynie, 
Sim.  645. 

USURY. 

Where  the  interest  due  upon  a  mortgage  had  become  in  arrear,  and  in  the 
mortgagee's  account  of  arrears,  rests  were  made  from  time  to  time,  on 
which  interest  was  calculated,  and  ultimately  a  general  account  of  all 
arrears,  calculated  on  the  footing  of  those  rests,  was  signed  by  the  mort- 
gagor and  confirmed  by  a  deed  executed  by  him  three  yean  afterwards  for 
securing  re-payment  of  the  balance  to  the  mortgagee :  Held,  that  these 
were  not  usurious. — Blackburn  v.  Warwick,  Y.  &  C.  92. 

VENDOR  AND  PURCHASER. 

A  testator  devised  his  estates  by  trustees  in  trust  to  sell,  and  declared  their 
receipts  should  be  sufficient  discharges ;  and  he  directed  them  to  complete 
any  contracts  for  the  sale  of  his  estates,  entered  into  during  his  life-time, 
and  remaining  incomplete  at  his  death :  Held,  that  his  executor  was  the 
proper  party  to  give  receipts  for  the  purchase-monies  of  the  estates  con- 
tracted, to  be  sold  by  the  testator.— jEaton  v.  Sanxter,  Sim.  517. 

VOLUNTARY  DEED.    " 

A.  being  indebted  to  R.,  on  the  balance  of  a  running  account,  made  a  volun- 
tary assignment  to  him  of  a  sum  of  money ;  A.  afterwards  made  payments 
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to  B.,  exceeding  in  amount  the  balance  due  at  the  date  of  the  assignment 
but  the  balance  continually  increased.  The  assignment  was  set  aside  at 
the  suit  of  B.  (Richardson  v.  Smallwood,  Jac.  552.)—  Whittington  v. 
Jenningx,  Sim.  493. 

WASTE. 

A  mansion-house,  park  and  pleasure  grounds,  with  certain  villas  on  the  estate, 
were  limited  in  strict  settlement;  and  the  trustees  were  empowered  to 
grant  building  leases  of  the  settled  estates,  and,  at  the  request  of  the  tenant 
for  life,  to  pull  down  the  mansion-house,  sell  the  materials,  and  apply  the 
proceeds  in  paying  off  incumbrances  on  the  estates.  The  house  was  ac- 
oordingly  pulled  down,  but  the  tenant  for  life  unimpeachable  of  waste,  was 
afterwards  restrained  from  felling  the  ornamental  timber  in  the  park 
grounds. — Wtlkdey  v.  Welietley,  Sim.  497. 

WILL. 

1.  (Construction,)  M.  J.,  by  her  will,  gave  the  residue  of  her  property  to  A., 
and  by  a  codicil,  reciting  that  gift  and  that,  as  life  was  uncertain,  A.  might 
be  removed  before  her,  she  in  such  case  appointed  B.  and  C.  her  residuary 
legatees.  M.  J.  made  a  second  codicil,  as  follows : — "  As  the  death  of 
Mrs.  W.  (the  mother  of  B.  and  C.)  has  taken  place,  and  as  her  two  children 
will  ultimately  become  my  residuary  legatees,  the  15/.  she  was  to  have  I 
give  to  Mrs.  H.";  Held,  that  A  was  entitled  to  the  residue. —  Vaugkan  v. 
Foakes,  K.  58. 

2.  {Same.)  C.  L.,  by  her  will,  gave  "  to  A.  A.  400/.  to  be  paid  at  and  after 
her  decease,  and  vested  in  the  public  funds,  the  interest  whereof  she  should 
receive  when  she  attained  twenty-one.  In  the  event  of  her  decease  at, 
before  or  after  the  said  period,  the  sum  so  bequeathed  to  be  divided  be- 
tween £.  M.  and  A.  M ." :  Held,  tlmt  A.  A.  took  a  life  interest  only  in  the 
legacy. — Miles  v.  Clarke j  K.  92. 

3.  {Same.)  W.  H.,  by  his  will,  gave  to  his  wife  F.  H.  the  interest  of  all  his 
property  in  the  public  funds  during  her  life,  the  principal  being  placed  in 
the  names  of  the  under-mentioned  trustees  for  that  purpose ;  and  he  also 
gave  to  his  wife  all  his  other  property  which  he  might  be  possessed  of  at 
his  decease,  after  paying  his  funeral  expenses  and  debts,  part  of  his  funded 
property  being  applied  for  that  purpose  if  necessary.  On  the  death  of  his 
wife  he  gave  to  his  daughter  J.  H.  200/.  stock  three  per  cent  reduced 
annuities,  and  to  other  persons  50/.  three  per  cent,  reduced  annuities  re- 
spectively ;  and  to  his  son  the  residue  of  his  property,  after  paying  those 
legacies.  And  he  appointed  two  persons  his  executors  and  trustees.  At 
the  date  of  his  will  the  testator  had  700/.  three  per  cent,  reduced  anuities, 
but  he  afterwards  sold  out  that  stock,  and  invested  part  of  the  produce  on 
mortgage:  Held,  that  the  gift  of  the  stock  was  speciHed,  and  conse- 
quently adeemed  by  the  sale ;  that  the  other  legacies  were  general ;  and 
that  F.  H.  took  only  a  life  interest  in  the  testator's  residuary  estate. — Hayes 
V.  Hai/eSf  K.  97. 

4.  (Mistake,)  J,  W.,  by  his  will,  devised  an  estate  in  Jamaica  to  trustees, 
upon  trust  M  long  as  R.  B.,  tl^e  gpcopd  son  of  his  daughter  £.  B.,  should 
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be  under  the  age  of  twenty-one  years,  to  pay  and  apply  150/.  per  annum 
out  of  the  rents  and  profits  for  his  maintenance  and  education,  and  subject 
thereto,  upon  various  other  trusts,  in  favour  of  his  daughter  £.  B.,  and  his 
said  grandson  R.  B. ;  and  sulgect  to  all  those  trusts,  in  trust  for  the  said 
R.  B.  for  life,  with  remainder  to  his  first  and' other  sons  in  tail  male,  with 
remainder  in  moieties  in  favour  of  H.  C.  and  R.  C,  the  second  and  third 
sons  of  his  daughter  J.  C,  and  their  issue.  The  testator  also  devised  his 
estate  in  England  in  trust  for  his  said  daughter  £.  B.  for  life,  with  re- 
mainder to  his  said  grandson  R.  B.  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  the  third,' fourth,  fifth,  and  every 
other  son  of  the  said  £.  B.  severally  and  successively  in  tail  male,  with 
remainder  to  the  testator's  right  heirs.  £.  B.  had  no  second  son  named 
R.  The  name  of  her  eldest  son  was  R.,  but  that  of  her  second,  H. :  Held, 
that  this  being  a  mistake  in  the  name,  and  not  in  the  description  of  the 
devisee ;  H.  and  R.  were  entitled  to  take  under  the  devises,  and  parol 
evidence  was  admitted  to  explain  the  ambiguity.— Brorfs^ou;  v.  Bradshaw^ 
Y.  &  C.  92. 

5.  (Construction,)  A  bequest  of  a  residue  to  A.  for  life,  and  after  the  death 
of  A.  and  B.,  to  G.  B.  and  H.  B.,  th  be  equally  divided  between  them, 
share  and  share  alike,  or  to  the  survivor  or  survivors  of  them.  G.  B.  and 
H.  B.  both  died  in  the  lifetime  of  the  surviving  tenant  for  life :  Held, 
that  their  representatives  were  respectively  entitled  to  a  moiety  of  the  re- 
sidue on  the  death  of  the  surviving  tenant  for  life. — Belk  v.  Slack,  K. 
239. 

6.  {Charge  of  debts,)  Where  introductory  words  in  a  will,  directing  pay- 
ment of  all  the  testator's  just  debts,  were  followed  by  specific  devises  to 
two  of  the  executors,  it  was  held,  on  the  whole  context  of  the  will,  that 
the  testator  had  not  charged  his  real  estate  generally  with  the  payment  of 
dehis,^ Braithwaite  v.  Britain,  K.  206. 

7.  (  Vesting.)  T.  F.,  by  his  will,  directed  the  residue  of  his  property  to  be 
invested  iu  land,  and  given  to  S.,  who  was  "not  to  be  of  age  to  receive 
this  until  he  attained  his  twenty-fifth  year,  and  to  be  entitled  to  him  and 
his  male  heirs  bearing  the  name  of  T.  F.  for  ever."  Held,  that  S.  took 
an  immediate  vested  interest,  as  tenant  in  tail  in  the  land,  subject  to  be 
divested  if  he  should  not  attain  twenty-five ;  and  that  the  rents  and  profits 
were  consequently  applicable  to  his  benefit  during  minority.  (Boraston's 
Case,  3  Co.  l9.)Snow  v.  Poulden,  K.  186. 

8.  {Construction — Family,)  R.  B.,  by  his  will,  directed  his  business  to  be 
carried  on  by  his  wife  and  son  for  the  mutual  benefit  of  the  family,  and 
devised  his  property  in  trust,  that  at  his  wife's  decease,  the  whole  of  it, 
as  well  fi-eehold  as  personal,  should  be  equally  divided  among  his  children : 
Held,  that  th^  word  *  family  *  comprised  the  testator's  wife ;  and  that  she 
took  a  life  interest  in  both  the  real  and  personal  estate. — Blackwellv,  Bull, 
K.  176. 

9.  (Same.)  R.  W.,  by  his  will,  devised  certain  estates  by  name,  together 
with  his  farming  stock  and  furniture,  to  his  beloved  wife,  to  sell,  to  dis- 
charge all  his  creditoi-s ;  and  he  constituted  his  wife  and  T.  W,  his  exe- 
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cutors,  whom  be  appointed  to  sell  and  dispose  of  all  his  estates  and  chattels, 
in  such  manner  as  they  should  jointly  agree  upon ;  or  not  to  sell  if  it 
seemed  most  advisable  to  keep  them,  or  in  any  way  they  should  think 
proper,  so  that  every  creditor  had  his  money,  and  if  sold,  all  overplus  to 
his  wife,  towards  her  support  and  her  family :  Held,  that  the  testator's 
children  could  sustain  a  bill  against  the  widow  and  her  co-executor,  im- 
peaching a  sale,  and  praying  an  account  of  rents  and  profits. —  Woods  v. 
Woodsy  M.  &  C.  401. 

10.  (Same,)  A  testatrix  devised  all  her  messuages,  situatp  in  Denmark 
Court.  She  had  five  houses  within  the  court,  and  another  which  fronted 
towards  the  Strand,  and  formed  one  side  of  a  covered  passage,  leading  to 
the  place  where  the  five  stood,  and  to  the  back  of  which  was  attached  an 
out-building,  abutting  on  ground  within  the  court.  The  Vice-Chancellor 
having  decided  that  the  five  houses  only  passed,  the  Lord  Chancellor,  on 
appeal,  directed  an  ejectment  to  be  brought  by  the  heir  at  law  against  the 
devisee,  and  on  a  verdict  being  found  for  the  defendant,  reversed  the  decision 
of  the  Court  below,  and  made  a  declaration,  that  the  house  fironting  towards 
the  Strand  passed  with  the  other  five. — Newton  v.  Lvcas,  M.  &  C.  391. 

11.  (Same.)  H.  W.,  by  will,  gave  all  his  lands,  tenements,  and  heredita- 
ments, and  the  residue  of  his  personal  estate,  to  trustees,  their  heirs,  execu- 
tors, administrators,  and  assigns,  to  the  use  of  his  grandson  H.  T.  for  life ; 
and  after  his  decease  in  trust  for  the  child  and  children  of  H.  T.,  at  his 
and  their  respective  ages  of  twenty-one,  as  tenants  in  common  :  but  in  case 
H.  T.  should  happen  to  die  without  leaving  any  lawful  issue  of  his  body 
living  at  the  time  of  his  decease,  then  he  gave,  devised,  and  bequeathed 
all  his  said  freehold  estates,  and  the  residue  of  his  personal  estates,  over  to 
the  persons  therein  mentioned.  H.  T.  had  two  children,  a  son  who  died  in 
his  infancy,  and  a  daughter  who  attained  twenty-one,  but  died  intestate  in 
the  lifetime  of  H.  T.,  leaving  children  :  Held,  that  the  personal  estate 
belonged  to  the  personal  representative  of  the  daughter  of  H.  T. ;  and  that 
the  real  estate  vested  in  the  heir  at  law. — Hutchinson  v.  Stephens,  K.  240. 

12.  (ly-ust.)  S.  B.,  by  his  will,  bequeathed  the  whole  of  his  property  to  his 
wife,  for  her  life,  and  directed  that  upon  her  death  one-third  should  devolve 
on  his  daughter,  and  that  the  other  two-thirds  should  be  at  the  sole  and 
entire  disposal  of  his  wife,  trusting  that  should  she  not  marry  again  and 
have  other  children,  her  afiection  for  their  daughter  would  induce  her  to 
make  the  daughter  her  principal  heir.  The  widow  died  unmarried.  Held, 
that  she  took  an  absolute  interest  in  the  two-thirds  under  the  will. — Hoi/  v. 
Master,  Sim.  568. 

13.  (Maintenance.)  B.,  by  his  will,  gave  his  residuary  estate  to  trustees, 
in  trust  for  his  sister's  youngest  children  equally,  and  to  vest  in  them  at 
the  usual  periods ;  and  he  directed  his  trustees,  during  the  minorities  of  the 
children,  to  pay  the  interest  of  their  shares  to  his  sisters  or  to  the  guardians 
of  the  children ;  to  be  applied  for  their  maintenance  and  education :  Held, 
that  the  sisters  were  entitled  to  receive  the  interest  of  their  children's  shares 
during  their  minorities. — Berkelei/  v.  Swinburne,  Sim*  613. 
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14.  (Remoteneis,)  W.  P.,  by  his  will,  gave  anDuities  to  his  widow  and  sod, 
and  directed  the  surplus  of  his  personal  estate,  and  the  rents  of  his  real 
estate  to  be  invested  in  stock,  and  the  dividends  to  be  accumulated,  and  to 
be  and  remain  assets  for  improvement,  in  the  hands  of  his  executors,  until 
the  time  and  times  should  arrive  when  distribution  should  be  made  as 
thereby  directed.  He  then  directed  his  real  estates  to  be  sold  after  the 
decease  of  the  survivor  of  his  wife  and  son,  and  the  proceeds  to  be  invested 
in  stock,  and  the  dividends  to  be  accumulated,  to  be  and  remain  assets  for 
improvement  in  the  hands  of  his  executors,  for  the  benefit  of  his  grand- 
children and  his  nephew,  T.  O.,  and  to  be  distributed  as  they  should  become 
of  the  age  of  twenty-five  years.  W.  P.  had  two  grand-children  bom  in  his 
lifetime,  both  of  whom  died  infants,  one  in  his  lifetime,  and  the  other  after 
his  death.  Another  grand-child  was  bom  after  the  testator's  death  who 
was  an  infant  when  the  bill  was  filed.  T.  O.  survived  the  testator  and 
attained  twenty-five :  Held,  that  the  tmst  for  the  benefit  of  the  nephew  1 

and  grand-children  was  void  for  remoteness.     (Leake  v,  Robinson,  2  Mer.  I 

363.)— Por/er  v.  Fos,  Sim.  485.  ' 

WITNESS.  I 

Two  witnesses,  to  whom  an  interrogatory  was  exhibited,  by  the  examiner,  , 

with  respect  to  certain  drafts  of  deeds,  then  produced  to  them^  were  unable 
to  answer  the  particulars  of  the  interrogatory,  by  reason  of  their  not  having 
had  an  opportunity  of  previously  inspecting  the  drafts.  The  drafts  were 
marked  by  the  examiner  as  having  been  produced  to  the  witnesses.  The 
witnesses  having  afterwards  inspected  the  drafts,  an  application  was  made 
that  they  might  be  examined  to  the  same  interrogatoiy ;  and  the  Cotui^ 
upon  satisfying  itself,  by  seeing  the  depositions  already  taken,  that  the 
former  examination  was  nugatory,  in  consequence  of  the  want  of  the  pre- 
vious inspection,  allowed  the  re^examination  to  take  place,  the  other  party 
having  liberty  to  cross-examine.  (Kirk  v.  Kirk,  13  Ves.  280.)— -Steiwiey 
V.  Walmdeyy  M.  &  C.  361. 

WRIT  OP  RIGHT. 

Where  a  writ  of  right  was  issued  before  the  expiation  of  the  time  limited  by 
the  Act  3  &  4  W.  4>  c  27,  for  brii^ng  such  writs ;  and  after  that  time 
had  expired,  the  return  day  of  the  writ  was  altered,  uid  the  writ  was  re- 
sealed  :  Held,  that  the  writ  must  be  tM>nsidered  as  having  been  broi^ht 
after  the  time  limited  fcy  the  act,  and  it  was  therefore  suspended.— JFbor  v. 
(kUira,  M,  &  C  250. 
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BANKRUPTCY. 


[Deacon,  Part  II.] 


ACCOUNTS  OF  ASSIGNEES. 

Although  the  period  of  six  calendar  months  from  the  last  examination  of  the 
bankrupt  may  have  elapsed,  without  the  accounts  of  the  assignees  having 
been  audited,  the  Commiasioneri  have  neverthelcBs  authority  to  appoint  a 
meeting  for  that  puxpoae.— £ip.  Hofylandy  367. 

ANNUITY. 

A  contingent  annuity,  granted  by  the  bankrupt  to  C.  D.,  in  case  she  sinrvived 
A.  B.,  may  be  proved  before  the  happening  of  the  contingency  under  the 
64th  section  of  the  6  G.  4,  c  16.  But  if  such  an  annuity  is  not  prove- 
able  under  the  54th  section,  it  is  not  proveable  under  the  56th  section. — 
Exp.  Vanheytfuaeny  360. 

ASSIGNEES. 

1.  {Removal,)  Where  a  creditor  petitions  for  the  removal  of  an  assignee, 
without  alleging  sufficient  groimds  in  his  petition,  but  merely  states  them 
on  affidavit,  his  petition  will  be  dismissed  with  costs. — Exp.  Paramore, 
279. 

2.  {Contract)  A  reference  to  the  Commissioner  was  directed,  to  inquire 
and  report  whether  a  contract  made  by  the  assignees  for  the  sale  of  the 
bankrupt  s  property,  would  be  beneficial  to  the  estate. — Exp,  Bradstock, 
272. 

3.  {Tower  to  bind  estate.)  An  agreement  by  an  assignee  to  allow  the 
solicitor  interest  on  the  amount  of  his  biU  of  costs,  does  not  bind  the 
bankrupt's  estate ;  nor  does  a  resolution  of  creditors,  at  a  meeting  bdd  for 
this  purpose,  bind  those  who  are  absent — Exp.  Fhilipps,  368. 

4.  {Mef'tmding.)  An  assignee,  andcipating  that  the  bankrupt's  estate  would 
pay  20».  in  the  pound,  was  induced  to  make  up  that  siun  to  a  creditor  who 
had  already  received  a  dividend  of  14s.  in  the  pound.  The  asdgnee 
became  bankrupt,  the  creditor  was  chosen  assignee  in  his  room,  and  the 
estate  did  not  pay  more  than  the  dividend  already  declared :  Held,  that 
the  party  was  liable  to  refimd  the  surplus  above  14s.  in  the  pound*— £ip. 
Grimwoodf  395. 

CERTIFICATE. 

{Bankrupt  trustee.)  A  trustee,  who  was  directed  to  convert  the  whole  of  a 
testatrix's  property  into  money,  and  place  ihe  same  out  at  interest  upon 
mortgage  for  the  benefit  of  the  cestuex  que  trustj  employs  the  money  in  his 
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bosiness,  paying  interest  to  the  parties  entitled  to  it,  and  afterwards  be- 
comes bankrupt  and  obtains  bis  certificate,  without  any  proof  having  been 
naade  under  his  commission  for  the  amount  of  the  trust  money ;  and  he 
continued  to  pay  the  interest  to  them  after  his  bankruptcy,  the  same  as 
before.  He  becomes  bankrupt  a  second  time ;  when  the  cestuex  que  trust 
discover,  that  he  had  not  invested  the  money  pursuant  to  the  trusts  of  the 
will :  Held,  that  his  certificate  under  the  first  commission  was  a  bar  to 
any  proof  for  the  amount  under  the  subsequent  fiat — Exp.  Holt,  248. 

EQUITABLE  MORTGAGE. 

The  agreement  for  an  equitable  mortgage  must  be  fi^e  from  all  taint  and 

suspicion,  otherwise  the  Court  will  not  make  the  usual  order  for  the  sale  of. 

the  security. — Exp.  NunUf  393. 

FIAT. 

A  separate  fiat  was  impounded,  in  order  to  give  effect  to  a  subsequent  joint 
fiat,  with  a  special  order  as  to  the  transfer  of  proofs,  and  the  continuance 
of  the  assignees  under  the  separate  fiat. — Exp.  Dighy,  341. 

FRAUD. 

A  petitioning  creditor  fraudulently  sued  out  a  commission,  and  prevailed 
upon  twelve  persons  to  make  proofs  on  fictitious  debts,  for  the  purpose  of 
carrying  the  choice  of  assignees,  which  object  was  obtained,  in  opposition 
to  the  bond  fide  creditors.  The  assignees  were  afterwards  removed,  but  not 
till  one  of  them  had  absconded  with  a  large  sum  belonging  to  the  bank- 
rupt's estate ;  and  when  the  whole  fraud  was  at  length  discovered,  the 
proofs  were  ordered  to  be  expunged,  and  the  dividends  received  on  them 
repaid.  Two  of  the  parties  were  unable  to  repay  the  dividends,  and  the 
estate  in  other  ways  sustained  considerable  loss  from  the  fraudulent  proofs. 
Tlie  new  assignees  who  had  been  appointed  under  an  order  of  the  Court 
petitioned  that  five  of  the  parties,  who  had  made  such  fraudulent  proofs, 
might  be  ordered  to  niake  good  the  sum  abstracted  by  the  defaulting 
assignee,  and  all  the  other  loss  which  had  thus  been  occasioned  to  the 
estate.  Semble,  1.  That  as  there  was  no  proof  of  a  general  conspiracy 
among  these  parties  to  put  any  one  fictitious  debt  on  the  proceedings,  but 
merely  a  conspiring  of  each  individual  with  the  petitioning  creditor  to 
prove  his  own  fictitious  debt,  the  Court  would  not  make  the  order  prayed 
for.  2.  That  as  it  did  not  appear  that  any  of  the  parties  contemplated  the 
abstraction  of  the  funds  by  the  defaulting  assignee,  at  the  time  of  their 
respective  proofs,  the  Court  had  no  jurisdiction  to  order  them  to  make 
good  the  loss  experienced  by  his  default,  which  was  only  a  substantive 
ground  of  charge  against  him  in  his  character  of  assignee.  3.  That  the 
circumstance  of  a  party  having  proved  a  debt  imder  a  commission,  vesta 
in  the  Court  a  jurisdiction  to  the  extent  of  the  proof  merely. — Exp. 
Brand,  308. 

ISSUE. 

On  a  petition  to  stay  a  bankrupt's  certificate,  on  the  ground  of  his  having 

lost  201.  at  play,  if  the  affidants  are  contradictory  as  to  the  fact,  the  Court 

will  direct  an  issue. — Exp.  Fife,  418. 
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ORDER  AND  DISPOSITION. 

The  bankrupt  contracted  to  purchase  a  factory,  with  a  steam-engine  and 
other  fixtures,  for  3,600/. ;  and  upon  payment  of  1000/.,  the  vendor  de- 
livered him  possession.  The  bankrupt  did  not  work  the  factory,  or  occupy 
it  himself,  but  retained  the  same  man  to  take  charge  of  it  who  had  been 
employed  for  that  purpose  by  the  vendor.  The  remainder  of  the  purchase- 
money  not  being  paid,  the  bankrupt,  on  the  day  before  he  committed  an 
act  of  bankruptcy,  requested  the  vendor,  to  re-sell  the  property,  and  pay 
himself  what  was  due  to  him  ;  and  the  vendor  immediately  took  posses- 
sion, and  gave  notice  to  the  man  in  charge  of  the  property  that  he  was 
thenceforth  to  take  charge  of  it  for  the  vendor,  which  he  agreed  to  do : 
Held,  that  \he  steam-engines  and  fixtures  were  not  in  the  order  and  dis- 
position of  the  bankrupt  at  the  time  of  his  bankruptcy. — Exp,  Watkins, 
297. 

PETITION. 

1.  (^Staying  hearing  of,)  The  hearing  of  a  petition -referred  for  scandal  will 
be  stayed;  alitcr  of  a  petition  referred  merely  for  impertinence.  But  if 
certain  affidavits  only  are  referred  for  scandal,  and  the  party  can  proceed 
without  them,  the  hearing  may  proceed. —  Erp.  Gomm,  366. 

2.  {Re-answering.)  One  of  several  respondents  not  having  been  served  with 
the  petition,  the  Court  ordered  it  to  be  re-answered,  on  the  payment  of  the 
costs  of  the  day,  to  enable  the  petition  to  serve  that  respondent — Exp. 
Potter,  287. 

PETITIONING  CREDITOR'S  BOND. 

Although  a  fiat  is  annulled,  on  the  ground  of  its  being  taken  out  firaudulently 
and  maliciously,  yet  the  Court  will  not  recommend  the  Lord  Chancellor  to 
assign  the  bond  without  a  previous  inquiry  as  to  the  damage  the  party  has 
sustained  from  the  fiat;  and  the  proper  course  to  adopt  in  the  prosecution 
of  such  inquiry  seems  to  be  to  refer  it  to  one  of  the  officers  of  the  Court,  to 
ascertain  and  report  the  amount  of  such  damage.  (Exp.  Gayter,  1  Atk. 
144 ;  Smithey  v.  Edmonson,  3  East,  22.)-^Exp.  HaU,  348. 

POWER  OF  ATTORNEY. 

A  creditor,  at  the  solicitation  of  a  certificated  banbiipt,  executed  a  power  of 
attorney  to  A.  to  receive  the  dividends  on  his  debt  for  the  bankrupt's  use, 
the  bankrupt  undertaking  to  pay  the  debt  in  fiill,  and  for  that  purpose 
giving  the  creditor  a  bill  of  exchange,  which  was  never  paid.  A  second 
commission  issued  against  the  bankrupt,  under  which  the  assignees  claimed 
to  be  entitled  to  the  dividends  under  the  first  conmiission  by  virtue  of  the 
power  of  attorney:  Held,  that  the  power  of  attorney  was  revocable  by  the 
creditor,  the  consideration  failing  for  which  it  was  given,  and  the  creditor 
was  entitled  to  the  dividend. — Exp.  Smither,  413. 

PRACTICE. 

An  order  was  obtained  and  served  upon  an  assignee,  that  he  should  elect 
whether  he  would  accept  or  decline  an  agreement  for  a  lease,  but  he  took 
no  notice  of  the  order ;  in  consequence  of  which  a  fresh  petition  was  pre- 
sented for  an  order  that  the  agreement  might  be  rescinded,  and  the  posses- 
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Bion  of  the  premises  delivered  up  to  the  petitioner,  which  was  ordered 
accordingly.-- >£rp.  Blandy,  286. 

PRINCIPAL  AND  SURETY. 

A.  agreed  to  be  responsible  to  B.  fbr  the  due  payment  to  him  by  C.  of 
24,000/.,  by  yearfy  instalments  of  1,200/.  B.  afterwards  agrees  to  accept 
six  joint  notes  of  A.  and  C.  for  2,000/.  each,  and  delivers  up  the  original 
agreement  to  C,  but  only  one  of  these  notes  is  paid :  Held,  that  B.  could 
not  prove  under  the  fiat  against  A.  the  24,000/.,  but  only  the  amount  of 
the  five  notes  remaining  tmpaid. — Exp,  P<yweU,  378. 

PROOF. 

1.  {Admission  of  by  commissioner >)  A  creditor  of  a  bankrupt  who  had 
absconded  with  his  books  of  account,  and  had  never  surrendered  to  the  fiat, 
applied  to  prove  on  two  bills,  one  for  200/.  and  the  other  for  123/.,  the  con- 
sideration for  which  he  alleged  to  be  goods  sold  by  him  to  the  bankrupt, 
but  no  entry  appeared  in  the  creditor's  books  of  the  sale  of  those  goods, 
nor  did  he  adduce  aliy  evidence  of  the  fact  beyond  his  own  statement: 
Semhk,  that  the  commissioner  was,  under  the  circumstances,  justified  in 
rejecting  the  proof — £rp.  Knight,  408. 

2.  (Joint  note.)  A.  and  B.  enter  into  a  joint  promissory  note  for  the  debt 
of  B.,  and  A.  becomes  bankrupt.  The  payee  may  prove  the  amount  of  the 
note  against  the  estate  of  A.,  unfettered  by  the  rule  that  applies  in  the  case 
of  partnerships,  where  it  must  appear  that  there  is  no  solvent  partner. — 
Exp.  Crosfield,  405. 

3.  A  and  B.  being  in  partnership,  B.  marries  A.'s  daughter,  upon  which 
occasion  A.  gives  to  four  trustees  a  bond  fbr  payment  of  5,000/.  at  the 
expiration  of  a  twelvemonth  after  his  decease,  and  B.  also  agrees  to  pay  to 
the  trustees  5,000/.  by  instalments,  subject  to  the  tnists  of  the  settlement, 
namely,  to  invest  the  money  in  the  fimds,  and  pay  the  interest  of  one 
moiety  to  A.,  and  the  other  moiety  to  his  wife,  for  her  sole  use,  with 

.  remainders  over  to  the  children.  A.  and  B.  becamo  bankrupt,  only  one 
instalment  of  1,000/.  having  been  paid  by  B.;  two  of  the  four  trustees 
were  resident  abroad :  Held,  that  the  two  trustees  might,  without  the  con- 
currence  of  those  abroad,  prove  against  the  separate  estate  of  A.  the  5,000/. 
on  bis  bond,  and  the  balance  of  4,000/.  against  the  separate  estate  of  B.— 
Exp,  Smith,  358. 

TRUSTEE. 

The  Court  has  not  power  to  order  a  trustee,  who  refUses  to  submit  to  tiie 
jurisdiction,  to  convey  an  estate  to  the  assignees,  which  was  devised  to  the 
trustee  for  tiie  absolute  use  of  the  bankrupt's  wife.— £r/>.  Abbott,  338. 

UNCLAIMED  DIVIDENDS. 

Before  the  passing  of  the  5  &  8  W.  4,  c.  29,  a  preliminary  order  had  been 
obtained  under  the  6  G.  4,  c.  16,  with  a  view  to  the  distribution  of  certain 
unclaimed  dividends  among  the  bankrupt's  creditors;  but  no  final  order 
•  had  been  made  fbr  their  dis^ributioQ :  Hdd,  that  the  Court  ha^  no  power, 
after  the  passing  of  the  former  act,  to  make  such  a  final  order.— In  the 
uiaUerof  PuckUagtcn,  335. 
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ECCLESIASTICAL. 


[Containing  Curteis,  Part  1.] 


BANNS. 

{Undue  publication  of.)  A  suit  of  nullity  of  marriage  under  stat.  4  Geo.  4, 
c.  76,  by  reason  of  undue  publication  of  banns  was  sustained ;  both  parties 
having  "  knowingly  and  wilfully  intermarried  after  such  undue  publica- 
tion."—Tongwe  V.  Allen,  38. 

{Same.)  A  marriage,  without  due  publication  of  banns,  is  not  void  under 
the  statute  4  G.  4,  c.  26,  s.  22,  where  only  one  of  the  parties  knew  of  the 
false  publication. — Wright  v.  Ehoood,  49. 

CHAPEL. 

The  right  of  nominating  to  a  chapel  under  the  statute  1  &  2  W.  4,  c.  38, 
cannot  be  acquired  unless  the  conditions  required  by  the  act  be  strictly 
complied  with. —  Williams  v.  Brown,  53. 

CLERGYMAN. 

Articles  against  a  clergyman  for  publishing  banns  of  marriage  between  per- 
son^ not  parishioners  of,  nor  resident  in,  his  parish,  and  for  marrying 
such  persons,  were  admitted. —  Wynn  v.  Davies,  69. 

CODICIL. 

A  codicil  propounded  upon  mere  evidence  of  handwriting,  without  any  facts 
or  ceremonies  connecting  it  with  the  deceased,  was  pronounced  against 
with  costs. — Bussell  v.  Marriott,  9. 

EVIDENCE. 

Evidence  of  handwriting  alone  is  not  sufficient  to  establish  a  testamentary 
paper. — Bussell  v.  Marriott,  9. 

EXCEPTIVE  ALLEGATION. 

Facts  collateral  to  the  point  in  issue,  cannot  be  pleaded  in  exception  to  the 
character  of  a  witness. — Sergeaunt  v.  Sergeaunt,  4. 

EXECUTOR. 

MHbere  an  executor  was  appointed,  provided  he  should  prove  the  will  within 
three  calendar  months  next  after  the  death  of  the  deceased,  the  day  of  the 
death  of  the  deceased  was  excluded  in  computing  the  three  months. — In 
the  goods  of  Sir  R,  E.  Wilmot,  1. 
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INCEST. 

On  a  criminal  suit  for  incest,  the  marriage  of  the  parties  was  annulled,  and 
penance  enjoined ;  but  this  was  afterwards  remitted.—  Chick  v.  Ramsdale, 
34. 

POWER. 

A  power  in  Ajeme  covert,  to  dispose  of  property  by  will,  "  to  be  by  her  signed 
and  published  in  the  presence  of,  and  to  be  attested  by,  two  or  more  cre- 
dible witnesses,"  was  held  not  to  be  sufficiently  exercised  by  a  writing 
purporting  to  be  her  will,  and  to  be  sigued,  but  not  published,  by  her  in 
the  presence  of  two  witnesses ;  nor  was  extrinsic  evidence  of  the  fact  of 
such  publication  admitted. — Allen  v.  Bradshaw,  110. 

PROBATE. 

A  paper  not  dispositive  upon  the  face  of  it,  nor  shown  to  be  so  by  extrinsic 
evidence,  is  not  entitled  to  probate. — Griffin  v,  Ferard,  97. 

WILL. 

The  will  of  a  married  woman  prepared  by  the  husband's  solicitor,  unknown 
to  the  deceased,  from  instructions  given  by  the  husband ;  he  being  ap« 
pointed  sole  executor  and  residuary  legatee,  and  departing  from  the  inten- 
tions of  the  deceased  previously  expressed  by  her;  was  pronoimced  against, 
and  the  husband  condemned  in  costs. — Baker  v.  Batt,  125. 

WITNESS. 

Specific  facts  cannot  be  pleaded  in  order  to  support  the  character  of  a  wit- 
ness, whose  testimony  has  been  impeached  on  the  ground  of  general  bad 
conduct. — Lambert  v.  Lambert,  7. 
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y. Whiston,  6  N.  &  M.  64 Settlement,  5 

v.  John,  7  C.  &  P.  324 Practice  in  Criminal  Cases,  2 

V.  Jordan,  7  C.  &  P.  432 Housebreaking,  1 


List  of  Cases*  46S 

Rex  V.  Justices  of  Gloucester,  6  N.  &  M.  115  ....  Municipal  Corporation  Act,  1 

V.  Lockett.  7  C.  &  P.  300 Poaching,  1 

V.  Long,  7  C.  &  P.  314 Poaching,  2 

V.  Milverton  (the  Lord  of  the  Hundred  of)  3  Ad.  &  £.  284  . . .  .Court  Leet 

V.  Moutford,  7  C.  &  P.  242   Shooting 

T.  Ouze  Bank  Commissioners,  3  Ad.  &  K  544 Mandamus 

V.  Passey,  7  C.  &  P.  282 Poaching,! 

V.  Filler,  7  C.  &  P.  337 Venue 

V.  Pritchard,  7  C.  &  P.  303 Practice  in  Criminal  Cases,  1 

V,  Ramsden,  3  Ad.  &  K.  546  , Quo  Warranto 

V.  Saunders,  7  C.  &  P.  277 Murder,  2 

V.  Sheering,  7  C.  &  P.  440 Costs,  3 

V.  Sheriff  of  Essex,  in  Fitch  v.  Courtenay,  1  Tyr.  &  G.  629 Sheriff 

V.  Thomas,  7  C.  &  P.  345 Evidence,  5 

V.  Ward,  6  N.  &  M.  638 Nuisance 

V.  Waters,7C.&P.261 Murder,  1 

v.Whalley,  7C.&P.245    Bankruptcy,  3 

V.  Williams,  7  C.  &  P.  298, 321 Indictment,  2 ;  Witness,  2 

RoherU  v.  Croft,  7  C.  &  P.  376 Practice,  7 

Scott  V.  Lewis,  7  C.  &  P.  347 Practice,  6 

Shepherd  v.  O'Brien,  1  M.  &  W.  601    Affidavit  to  hold  to  Bail 

Smith  V.  Davies,  7  C.  &  P.  308 Practice,  6 

Spencer  v.  Hamerton,  6  N.  &  M.  22    Costs,  1 

Stobart  V.  Dryden,  1 M.  &  W.  615  ^ Evidence,  3 

Thorp  T.Cole,  1  M.  &  W.  531 « Arbitration,  2 

Turner  v.  Swainson,  1  M.  &  W.  572 Arbitration,  4 

Tribe  and  Upperton,  in  re,  3  Ad.  k  E.  295  Arbitration,  1 

Walton  V.  Fothergill,  7  C.  &  P.  392 , .Damages 

Warner  v.  M'Kay,  1  M.  &  W.  591 Principal  and  Agent 

Wheatley  v.  Williams,  1  M.  &  W.  534 Evidence,  2 ',  Limitations,  Statute  of 

White  V.  Cobham,  1  Tyr.  &  G.  507 • Practice,  3 

Willis  V.  Darke,  1  Tyr.  &  G.  503 Payment  into  Court 

Williams  V.  Piggott,  1  M.  &  W.  574 Process,  2 

Wright  V.  Skinner,  1  Tyr.  &  G.  597   , AflSdavit 

Woodhouse  v.  Swift,  7  C.  &  P.  310 Evidence,  4 

Youde  V.  Vottde,  3  Ad.&  £.311 Costs,  1 
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List  of  Gases. 


EQUITY 

Andrews  y.  Walton,  M.  &  C.  360  Practice,  96 

Attorney-General  v.  Clark,  M.  &  C.  367        . ,         Practice,  27 

V.  Crook,  K.  1«1  Charily,  7,  8 

V.  Cullam,  K.  104  Charity,  6 

V.  Lubbock,  M.  &  C.  264         Practice,  23 

V.  Shore,  M.  &  C.  394  Charity,  4,  5 

Baker  v,  Sutton,  K.  224  Charity,  10,  12 

Bailey  v.  Gundry,  K.  53 Costs,  4,  5 

Bedford  (Duke  of)  v.  Abercorn  (Marquis  of),  M.&  C.  31  ?,  Marriage  Articles,  2, 3, 4 

Belk  V.  Slack,  K.  239  Will,  5 

Berkeley  y.  Swinburne,  6  Sim,  613 Will,  13 

Blackburn  v.  Warwick,  2  Y.  &  C.  92  Usury 

Blackwell  v.  Bull,  K.  176  Will,  8 

Blair,  in  re,  M.  &  C.  300 Lunatic,  3 

Booth  V.  Leycester,  K.  247  Annuity,  2 ;  Practice,  34 

Bradshaw  v.  Bradsbaw,  2  Y.  &  C.  92  Will,  4 

Brathwaite  V.  Britain,  K.  206 Partnership ;  Will,  6 

Brierley  v.  Walni«ley,  K.  141 Practice,  33 

Brown  v.  Brown,  K.  275 Legacy,  2,  5 

y.  Thornton,  M.  &  C.  243  Practice.  20 

Brooksbank  v.  Smith,  2  K.  &  C«  58     . .         . .         . .         Statute  of  Limitations 

Bruges,  in  the  matter  of,  M.  &  C.  278  Lunatic,  2 

Cook  V.  Hutchinson,  K.  42 Trust,  I 

Coster  V.  Coster,  K.  198  Husband  and  Wife,  4 

Cranstown  (Lord)  v.  Goldshede,  2  Y.  &  C.  70    • .         . .         . .         Practice,  16 
Crawford,  in  the  matter  of,  M.  &  C.  240 Lunatic,  1 


Darthez  v.  Lee,  2  Y.  &  C.  5         Account ;  Pleading,  1 2,  1 3 

Davies  v.  Goodhew,  Sim.  585  Conversion 

De  Tastet  v.  Le  Tavernier,  K.  161 Insolvent 

Devaynesv.  Morris,  M.&C.  213       ..         Practice.  21,  22 

Dovenby  Hospital,  in  the  matter  of,  M.&C.  279  ..         ..        Charity,  1,2 

Eaton  V.  Sanxter,  6  Sim.  517 Vendor  and  purchaser 

Edmonson  v.  Heyton,  2  Y.  &  C.  3  Practice,  10 

Edward  v.  Jones,  M.  &  C.  240  Donatio  mortis  caus& 

£llUv.SeIby,M.&C.286  Charity,  3 

Evans  V.  Stokes,  K.  24        Pleading,  2 

Ewing  V.  Osbaldiston,  6  Sim.  608 Practice,  3 

Fazakerley  V.  Gillibrand,6Sim.  591  Portions,  1 

Fellows  V.  Barrett,  K.  1 19        Costs,  2 

Foot  V.  Collins,  M.  &  C.  250 Writ  of  Right 
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Garrett  v.  Noble,  Sim.  517  Executors,  1 

Gaskell  v.  Gaskell,  6  Sim.  643  Partition 

Groves  v.  Claike,  K.  132  Settlement,  1 

Groves  v.  Perkins,  6  Sim.  576,  584  . .         . .         Husband  and  Wife,  1,  2 

Hargreaves  y.  Rothwell,  J^.  154 Solicitor  and  Client 

Hayes  V.  Hayes,  K.  97 Will,  3 

Hay  ward  v.  Constable,  2~y.  &  C.  43 Practice,  16 

Heardson,  v.  Williamson,  K.  33^^^ Trust,  2 

Hobson  y.  Blackburn,  K.  273  Charity,  9 

Holland  v.  Sproule,  6  Sim.  623 Pleading,  7 

Howard  v.  Burton,  M.  &  C.  448      . .         • Suitor's  Fee  Fund' 

Hoy  V.  Master,  6  Sim,  168 Will,  12 

Hutchinson  V.  Stephens,  K.  240         Will,  11 

Jenkins  v.  Briant,  6  Sim.  603 Annuity,  1 ;  Practice,  1 

Kay  V.  Marshall,  K.  190 ;  M.  &  C.  373     . .         . .         Patent,  1, 2 ,  Pleading.  6 

Knebell  v.  White,  2  Y.  &  C.  15  Pleading,  14,  15,  16 

Knight  V.  Marquis  of  Waterfprd,  2  Y.  &  C.  22,  30         . .  Practice,  11, 12, 13 

Landars  v.  Allen,  6  Sim.  619 Practice,  4,  5 

Livesay  v.  Hedferu,  Y.  &  C.  90 Legacy,  3 

Locke  V.  Soutliwood,  M.  &  C.  411  Marriage  Articles,  1 

V.  Colmani  M.  &  C.  433       . .  Custom  of  Manor 

Lord  Glengall  v.  Edwards,  ^  Y.  &  C.  125         . .         . .   '      . .         Pleading,  10 
L)vell  V.  Hicks,  2  Y.  &  C.  46        Agreement 

Malcolm  v.  Charlesworth,  K.  63    ' Legacy,  1 

Mann  V.  Burlingliam,  K.  935         ..  Charity,  11 

Meredith  V.  Bo  wen,  K.  270 Interest 

Metcalfe  V.  Metcalfe,  K.  74  Pleading,  3 

Mellor  V.  Woods,  K.  16 Equitable  Mortgage 

Milesv.  Clarke,  K.  92   ..  ..  Will,  2 

Miller  v.  Knight,  K.  129         Infant,  2 

Milligan  v.  Mitchell,  M.  &  C.  433      . .  . .         Practice,  25,  29  ;  Pleading,  1 

Murray  v.  Lawford,  6  Sim.  57S    . .         . .         Commission  to  examine  Witnesses 


Neate  v.  Duke  of  Marlborough,  2  Y.  &  C.  3 Pleading,  1 1 

Newton  V.  Lucas,  M.  &  C.  391  Will,  10 

Norman  V.  Baldry,  6  Sim.  621 Executors,  2 

Pulmer  V.  Leycester,  6  Sim.  610 a         ..         ..         Practice,  2 

Paris  V.  Hughes,  K.  1        Practice,  17 

Payne,  Exp.  6  Sim.  645  ^ Trust,  3 

Peasnall  V.  Cooltart,  K.  183     ..  Costs,  1 

Pmotl  V.  Bryant,  2  Y.  &  C.  61  Tithes 

Porter  v.  Fox,  6  Sim.  485 Will,  1  li 

Powys  V.  Mansfield,  6  Sim.  365,  528,  637 

Evidence,  1 ;  Portions,  2,  3,  4 ;  Practice,  7 

VOL.  XVI.  I  I 
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Potter  T.Hyatt,  e  Y.  &  C.  11 «  ..         Cktk  in  Ccmt  t 

RadcliffeT.  £ccles,K.  130 InlMit,  J 

lUjson  ▼.  Lees,  K.  14 Practice,  32 

Reece  V.  Reece,  M.  &  C.  SrS Jurisdiction 

Rhodes  V.  Warbaiton,  6  Sim.  617             ..         .«         ..         *•  Plesdiiig,  8 

Saonderaon  v.  Walker,  M.  &  C.  359        . .         . .         . .         . .         Practice,  19 

Sliirley  V.  Earl  Ferrers,  M.  &  C.  304 Practice,  30 

Simons  v.  Horwood,  K.  7  Hwhmid  and  Wife,  3 

Slanejr  v.  Wade,  M.  &  C.  338  ..  Evidence,  9,  3 

Small  ▼.  Attwood,  %  Y.  &  C.  101   . .         Practice,  8 

Snow  ▼.  Poulden,  K.  186  WiiW7 

Suowdon  V.  Dales,  6  Sim.  324 «         .  •         . .         Bwakru^cj 

Stanney  v.  Walrasley,  M.  &  C.  361 Witness 

Stansbury  v.  Arkwriglrt,  6  Sim.  481         Pleading,  9 

Stewart  V.  Lord  Nugent,  K.  201 Pleading,  5 

Stokes  ▼.  Holden,  K.  146 .,         ..         Legacy,  4 

Swale  V.  Milner,  6  Sim.  572 Coals,  3 

Syroons  V.  SyiBons,  2  Y.  &  C.  1        ..  ..         Iiilant,  1 

Tasker  v.  Small,  6  Sim.  625,  633         . .         Power  of  Sale;  Specific  Performance 

Taylor  v.  Fisher,  6  Sim,  566  Practice,  6 

T.  Harrison,  M.  &  C.  274 . .         . .         Practice,  24 

V.  Waters,  M.  &  C.  266  . .  . .         . .         . .         . .  Mortgage,  3 

Tomlioson  r.  Swinnerton,  K.  9      ..         .•         • Practice,  18 

Vandiest  v.  Fynraore,  6  Sim.  570  Probate  Duty 

Vaughan  v.  Foakes,  K.  68         Will,  1 

Vcrchild  v.  Paull,  K.  87 . .         Pleading,  4 

Watkin  v.  Parker,  M.  &  C.  370 Practice,  28 

Wardle  v.  Carter,  M.  &  C.  283 Practice,  31 

Wellesley  v.  Wellcsley,  6  Sim.  49? Waste 

Wethercll  v.  Wilson,  K.  80  Settlement,  2 

Whatton  V.  Craddock,  K.  267       ..  ..  ,,         ..  ..         Mortgage,  4 

Whitehead  v.  CunlilFe,  2  Y.  &  C.  3  Practice,  9 

Whitton,  Exp.  K.  278        ..         Mortgage,! 

Wliittington  y.  Jennings,  6  Sim.  493  . .  . .         . .  . .         Voluntary  Deed 

Woods  V.  Woods,  M.  &  C.  401  WlH,  9 

Wragg  V.  Denham,  2  Y.  &  C.  117         . .         Attorney  and  Client ;  Mortgage,  2 
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Abbolt,  Exp., D.  338     ..         ..         ««        Trusti^ 

HbMMly,  Exp.,  D.286 ^         ..        Practice 

BiaiUtock,  Exp ,  IX.  272    . .         . .         Aisigoees,  Z 

Brand,  Exp.,  D.  308         ..         Fraud 

Crosfield,  Exp.,D.405  Proof,  2 

Digby,Exp.,D,  341  ..         ..         ..         Fiat 

Tife,  Exp.,  D.  418  ..         Issue 

Gomm,  Exp.,  D.  366  Petition,  1 

Gnmwood,  Exp^,  D.  395     ..         .. ,^        As3igQee|^4 

Hall,  Exp.,  D.  348  ..         ..         ..         ..         Petitioning  Cieditor*s  Bond 

Holt,  Exp.,  D.  248 Certificate 

Ho^kand,  Exp.,  D.  ^67  . .         ....         . .        Accounts  of  Assignees 

Knigbt,E3q>.,  D,408    ..         ..         ,.        Proof,  I 

Nunn,  Eip.,  D.  393  Equitable  Mortgage 

Parambre,  Exp.,  D.  279 Assignees,  1 

Philipps,  Exp.,  D.  368 Assignees,  3 

Pocklington,  in  the  matter  of^  D.  335 Unclaimed  Dividends 

Potter,  Exp.,  D.  287  Petition,  2 

Powell,  Exp.,  D.  378       Principal  and  Surety 

Smith,  Exp.,  D.  385 Proof,  3 

Smither,  Exp.,  D.  413  Power  of  Attorney 

Vanheythusen,  Exp.,  D.  360 Annuity 

Watkins,  Exp.,  D.  297 Order  of  Disposition 
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List  of  Cases,. 


ECCLESIASTICAL. 

Allen  v.Bradshaw,  C 100         Power 

Baker  V.  Batt,  C.  1«5         Will 

Bussell  ▼.  Marriott,  C.  9 Codicil ;  Evidence 

Chick  V.  Ramsdale,  C.  34  .  •  Incest 

Griffin  V.  Ferard,  C.  97  Probate 

In  the  goods  of  Sir  R.  £.  Wilmot,  C.  1         Executor 

Lambert  v.  Lambert,  C.  7 Witness 

Sergeaunt  v.  Sergeaunt,  C.  4 Exceptive  Allegation 

Tongue  v.  Allen,  C.  38  Banns,  1 

Williams  v.  Brown,  C.  53  . .         Chapel 

Wright  V.  Ell  wood,  C.  49 Banns,  2 

Wjrnn  V.  Davies,  C.  69        ••         ..         Clergyman 
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ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 

(6  &  7  William  lY.— Continued.) 

Cap.  30. — An  Act  to  repeal  so  much  of  two  Acts  of  the  Ninth  and  Tenth 
years  of  King  George  the  Fourth,  as  directs  the  period  of  the  Execution 
and  the  Prison  Discipline  of  Persons  con\dcted  of  the  Crime  of  Murder. 

[14th  July,  1836.] 

S.  1.  Parts  of  9  Geo.  4,  c.  31,  and  10  Geo.  4,  c.  34,  relating  to  the  ex- 
ecution, and  treatment  after  conviction^  of  persons  convicted  of  the  crime 
of  murder,  repealed. 

S.  2.  Sentence  of  death  after  conviction  for  murder  may  he  pronounced 
in  the  same  manner,  and  the  judge  shall  have  the  same  power  as  after  con- 
victions for  other  capital  offences. 
Cap.  31.  An  Act  to  amend  an  Act  of  his  late  Majesty  King  George  the 
Second,  for  the  encouragement  of  building  of  Chapels  of  Ease  in  Ireland. 

[14th  July,  1836.] 
Cap.  32.— An  Act  for  the  Regulation  of  Benefit  Building  Societies. 

[14th  July,  1836.] 

S.  1.  Persons  may  establish  societies  for  raising  (by  monthly  or  other 
subscriptions,  [in  (a)]  shares  not  exceeding  150/.  each,  such  subscriptions 
not  to  exceed  205.  per  month  for  each  share)  a  fund  for  enabling  each 
member  to  receive  his  share  therein,  to  erect  or  purchase  one  or  more 
dwelling-houses  or  other  real  or  leasehold  estate,  to  be  secured  by  way  of 
mortgage  to  the  society,  until  the  value  of  the  purchaser's  share  has  been 
repaid  to  the  society  with  the  interest,  and  all  fines  and  other  payments  in 
respect  thereof;  the  members  may  make  rules  for  the  government  of  the 
society,  and  impose  fines :  provided  that  no  member  shall  receive  any  in- 
terest, until  the  amount  of  his  share  has  been  realized,  except  on  the  with- 
drawal of  such  member,  according  to  the  rules  of  the  society. 

S.  2.  Such  society  may  receive  from  members  sums  by  way  of  bonus 
on  shares,  for  the  privilege  of  receiving  the  same  in  advance,  and  also 
any  interest  for  the  shares  so  received,  without  being  liable  to  the  usury 
laws. 

S.  3.  Society  may  provide  forms  of  conveyance,  mortgage,  transfer,  or 
other  instrument  for  carrying  the  purposes  of  the  society  into  execution. 

8.  4.  Provisions  of  Friendly  Society  Acts  of  10  Geo.  4,  c.  56,  and  4  & 
5  W.  4,  c.  40,  so  far  as  applicable,  extended  to  this  Act. 

S.  5.  Trustees  may  endorse  on  mortgages  receipts  for  monies  thereby 
secured,  which  receipts  shall  be  sufficient  to  vacate  the  mortgage,  and  vest 
the  estate  in  the  mortgagor  without  reconveyance. 

(a)  This  word  seems  to  have  been  omitted  by  mistake. 
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S.  6.  This  Act  not  to  authorize  society  to  invest  its  funds  in  any  savings 
bank,  or  with  the  commissioners  for  the  reduction  of  the  national  debt 

S.  7.  All  building  societies  established  prior  to  June,  1835,  to  be  entided 
to  the  benefits  of  this  Act,  on  their  present  rules  being  duly  certified  and 
delated  «8  r^quiTel  by  libe  Fri«Bdly  Socifity  Actd. 

S.  8.  Society's  rules  and  transfers  of  shares  to  be  exempt  fix)m  stamp 
duties. 

S.  9.  This  Act  to  be  deemed  a  public  Act. 
Cap.  33.  An  Act  to  amend  and  regulate  the  law  of  Scotland  as  to  Erasufes 
in  Instruments  of  Sasine^  and  0f  Res^ation  ad  Remanentiosi. 

[14di  July,  1836.] 
Cak  34.  An  Act  to  amend  an  Act  passed  in  the  Seventh  and  Eighth  years 
of  the  reign  of  his  Majesty  King  George  the  Fourdi,  for  the  -better  Admi- 
nistration of  Justice  at  the  holding  of  Petty  Sessions  by  Justices  of  Peace 
in  Ireland.  [14th  Jnly,  1836.] 

Cap.  35. — An  Act  for  improving  the  Road  between  London  and  Holyhead, 
by  Coventry,  Birmingham,  and  Shrewsbury.  {14th  July,  1836.] 

Cap.  36. — An  Act  to  amend  an  Act  passed  kt  the  present  Ses»on  of  Parlia- 
ment, for  Consolidating  the  laws  relating  to  the  Constabulary  Force  in 
Ireland.  [28th  July,  1836.] 

Cap.  37.— An  Act  to  repeal  the  several  Acts  now  in  force  relatuig  to  Bread  to 
be  sold  out  of  the  City  of  London  and  the  Liberties  thereof,  and  beyond 
the  weekly  Bills  of  Mortality  and  Ten  Miles  of  the  Royal  Exchange;  and 
to  provide  other  Regulations  for  the  Making  and  Sale  of  Bread,  and  for 
preveutmg  the  Adulteration  of  Meal,  Flour,  and  Bread,  beyond  the  Limits 
aforesaid.  [28th  July,  1836.] 

S.  1.  All  Acts  relating  to  the  making  and  seeing  of  bread,  or  to  the 
punishment  for  adulterating  meal,  flour,  or  bread,  out  of  the  city  of  Lon- 
don, and  beyond  the  bills  of  mortality,  repealed. 

S.  2.  Specifies  of  what  articles  bread  may  be  made  for  sale. 

S.  3.  Bakers  may  make  bread  of  any  weight  or  size. 

S.  4.  AU  bread,  except  French,  or  fancy  bread,  or  rolls,  must  be  sold  by 
weight  only,  under  a  penalty  not  exceeding  40s. 

S.  5.  Bakers  musi  Hse  avoirdi^ois  weight,  under  a  penalty  not  exceeding 
5L  nor  less  than  40s. 

S.  6.  Bakers  must  fix  in  their  shops  beams,  scales,  and  weights,  under  a 
penalty  not  exceeding  ^^• 

S.  7.  Bakers,  and  their  servants,  delivering  bread  by  cart  must  be  pro- 
vided with  scales  and  weights,  under  a  .penalty  not  exceeding  61, 

S.  8.  Bakers  adulterating  bread  liable  to  a  penalty  not  exceeding  10/. 
nor  less  than  51,  Justices  to  publisln  the  names  of  oiendens  in  a  news- 
paper. 

S.  9.  Persons  adulterating  com,  meal,  or  dour,  or  selling  flour  «f  one 
sort  of  com  as  the -flour  of  another  sort,  liable  to  a  penal^  not  exceeding  20/. 
nor  less  than  51, 

S.  10*  Bread  made  of  mixed  meal  or  flour  to  be  marked  with  a  Roman 
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M^  UBder  a  penaky  not  esoeedk^  10s.  for  eveiy  pound  weiglit  of  bread 
sold  unmarked. 

S.  11.  Magistrates  or  peace  officers,  authorb»d  hy  warrant,  may,  at 
seasonable  tiaies  in  tbe  •day-time,  aeaich  nuUers'  or  bakers'  premises,  and 
seize  adulterated  floor  or  bread,  or  ingi^dients  jto  be  used  for  adulteration. 

S7  12.  If  in^'cdients  £>r  adulteration  Mxe  ibund  in  any  premises,  offender 
to  forfeit  not  «xceedi]}g  10/.  aor  less  tban  40s. /or  first  offence;  51,  for 
second  offence;  and  10/.  for  third  offisnce;  magistrates  may  publish  of- 
fender's name  in  a  newspaper. 

S.  13.  Persons  obstructing  search  to  forfeit  not  exceeding  10/.  If  tbe 
master  shall  prove  that  the  offence  charged  ugainst  him  was  occasioned  by 
the  wilful  default  of  his  journeyman  or  servants,  magistrate  may  order  the 
servants  to  make  recompense,  'Or  in  de&ult  to  be  committed  to  prison  for 
not  more  than  one  month  nor  less  than  ten  days,  or  until  payment. 

S.  14.  Bakers  not  to  hske  bread  on  the  Lord  s  day,  nor  sell,  nor  bake, 
or  deliver  articles  baked,  after  half  past  one,  under  a  penalty  of  10s.  for 
the  first  (^enoe,  20s.  for  the  second,  and  40s.  for  every  subsequent  (^ence. 
Bakings  may  be  delivered  till  half-past  one  on  the  Lord's-day. 

S.  15.  No  miUer,  mealmao,  or  baker  to  act  as  a  justice  of  the  peace 
under  this  Act,  under  «  penalty  of  1 00/. 

S.  16.  Persons  resisting  the  execution  of  this  Act  to  forfeit  100/. 
.  S.  17.  Penalties  may  be  levied  by  distress,  and  in  case  th^  are  not 
paid  immediately  the  justice  may  detain  the  offender  in  custody  until  re* 
turn  made  to  the  distress  warrant,  and  if  no  sufficient  distress  £an  be  had; 
may  then  commit  the  offender  to  prison  for  not  more  than  one  month. 
One  moiety  of  the  penalty  to  go  to  the  informer,  the  other  to  the  coimty 
rate. 

S.  18,  19,  contain  forms  of  summons  and  information. 

S.  20.  Offences  against  this  Act -to  be  laid  before  acting  ma^trates  of 
the  district  m  which  they  are  committed. 

H.  21.  Magistrates  may  summon  witnesses,  and  examine  on  oath  or 
affirmation;  persons xeiusing  to  foe  examined  may  be  oommitted  tp  prisqn 
for  not  more  than  14  days. 

S.  22.  Posons  giving  false  evidence  liabk  to  penalties  for  perjury. 

S.  23.  Gives  the  form  of  conviction  under  this  Act 

S.  24.  Proceedings  under  this  Act  not  to  be  quashed  for  want  of  f(»rm, 
nor  removed  by  certiorari,  nor  distress  to  be  deemed  unlawftd  for  want  of 
form ;  but  persons  may  receive  satisfaction  for  special  damage  in  an  acti<m 
on  the  case,  but  not  if  tender  of  sufllcient  amends  has  been  made. 

S.  25.  Persons  convicted  or  aggrieved  may  appeal  to  the  next  quarter 
sessions,  and  the  execution  meanwhile  suspended,  on  their  entering  into 
recognl^auces  with  two  sureties  conditioned  to  prosecute  and  abide  the 
judgment  of  the  court :  the  determination  of  the  quarter  sessions  to  be 
final.  If  the  judgment  is  confirmed,  and  the  appellant  makes  default,  two 
justices  may  commit  him  until  payment ;  but  in  case  his  appeal  is  made 
good,  the  court  shall  award  him  costs  against  the  informer. 
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S.  26.  Where  a  conviction  is  within  six  days  hefore  the  quarter  sessions 
the  party  aggrieved  may  appeal  to  the  sessions  next  following. 
S.  27,  28,  relate  to  Scotland. 

S.  29.  Actions  against  magistrates  or  officers  for  things  dojie  under  this 
Act  to  he  commenced  within  six  calendar  months ;  so  much  of  the  24 
Geo.  II.,  c.  44,  as  relates  to  the  rendering  justices  more  safe  in  the  execu- 
tion of  their  office,  extended  to  justices  acting  under  this  Act.  No  action 
to  he  commenced  against  a  peace-officer  for  anything  done  under  this  Act, 
until  seven  days  after  notice  in  writing,  stating  the  cause  of  complaint,  and 
such  officer  may  tender  amends. 

S.  30.  In  actions  for  anything  done  under  this  Act  defendants  may 
plead  the  general  issue,  and  give  the  special  matter  in  evidence,  and  plain, 
tiff)  in  case  of  verdict  or  judgment  on  demurrer  against  him,  to  pay  treble 
costs. 

S.  81 .  Information  must  be  laid  withi&  forty-eight  hours  after  oflTence 
committed,  or  such  reasonable  time  as  to  the  justice  shall  seem  fit. 

S.  32.  All  penalties  to  be  paid,  one  moiety  to  the  informer,  the  other  to 
the  county  rate. 

S.  33.  This  Act  not  to  affect  the  rights  of  the  universities  of  Oxford  or 
Cambridge,  or  others,  except  so  far  as  relate  to  the  assize  of  bread,  and  the 
regulations  of  the  price  and  weight  thereof. 

S.  34.  This  Act  to  commence  from  October  1st,  1836. 
S.  35.  Not  to  extend  to  Ireland. 
Cap.  38. — An  Act  to  amend  an  Act  passed  in  tlie  Third  and  Fourth  years  of 
the  reign  of  his  present  Majesty,  intituled  "  An  Act  to  amend  the  Laws 
relating  to  Excise  Licences,  and  to  the  Sale  of  Wine,  Spirits,  Beer,  and 
Cider  by  retail,  in  Ireland.  [28th  July,  1836.] 

Cap.  39. — An  Act  to  continue  for  one  Year,  and  from  thence  to  the  end  of 
the  then  next  Session  of  Parliament,  the  several  Acts  Relating  to  the  Im- 
portation and  Keeping  of  Arms  and  Gunpowder  in  Ireland. 

[28th  July,  1836.] 

Cap.  40.— An  Act  to  continue  for  one  Year,  and  from  thence  to  the  end  of 

the  then  next  Session  of  Parliament,  the  several  Acts  for  regulating  the 

Turnpike  Roads  in  Ireland.  [28th  July,  1836.] 

Cap.  41. — An  Act  to  abolish  the  Commissary  Court  of  Edinburgh,  and  to 

regulate  the  Mode  of  taking  Proofs  in  Consistorial  causes  in  Scotland. 

[28th  July,  1836.] 
Cap.  42. — An  Act  to  grant  certain  Powers  to  Heirs  of  Entail  in  Scotland,  and 
to  authorize  the  Sale  of  Entailed  Lands  for  the  Payment  of  certain  Debts 
affecting  the  same.  [28th  July,  1836.] 

Cap.  43. — An  Act  to  provide  for  the  taking  of  Judicial  Ratifications  of  Scot- 
tish Debts  on  Oath  as  heretofore.  -  [28th  July,  1836.] 
Cap.  44. — An  Act  to  continue  the  Laws  for  the  Relief  of  Insolvent  Debtors 
in  England,  until  the  first  day'*bf  June,  one  thousand  eight  hundred  and 
thirty-seven,  and  from  thence  to  the  end  of  the  next  Session  of  Parliament. 

[28th  July,  1836.] 
Cap.  45. — An  Act  to  transfer  the  Collection  and  Management  of  the  Duties 
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in  Great  Britain  on  Horses  let  for  hire,  and  on  Licences  relating  to  the 
same,  from  the  Commissioners  of  Stdmp3  and  Taxes  to  the  Commissioners 
of  Excise.  [28th  July,  1836.] 

Cap.  46. — An  Act  to  continue  until  the  thirty-first  day  of  December,  one 
thousand,  eight  hundred  and  thirty-seven,  and  from  thence  to  the  end  of 
the  then  next  Session  of  Parliament,  an  Act  of  the  Ninth  year  of  his  late 
Majesty,  for  the  Administration  of  Justice  in  New  South  Wales  and  Van 
Diemen's  Land.  [28th  July,  1836.] 

Cap.  47. — An  Act  to  continue  until  the  First  Day  of  March,  one  thousand 
eight  hundred  and  thirty-nine,  apd  from  thence  to  the  end  of  the  then  next 
Session  of  Parliament,  the  several  Acts  relating  to  Insolvent  Debtors  in 
India.  [28th  July,  1836.] 

Cap.  48. — An  Act  to  indemnify  the  Governors  and  others  of  the  Islands  of 
Antigua,  Saint  Christopher,  Nevis,  and  Montserrat  for  having  permitted 
the  Importation  of  certain  Articles  Duty  free.  [28th  July,  1836.] 

Cap.  49. — An  Act  to  enable  the  Master  of  the  Rolls  to  demise  part  of  the 
Rolls  Estate  to  the  Society  of  Judges  and  Seijeants.      [28th  July,  1836.] 

Cap.  50. — Ah  Act  to  authorize  the  placing  of  the  Horse  Patrol  now  acting 
under  the  authority  of  the  chief  Magistrate  of  the  Public  Office  in  Bow 
Street,  under  the  authority  of  the  Justices  appointed  for  the  Metropolitan 
Police  District.  [13th  August,  1836.] 

Cap.  51. — An  Act  for  converting  the  Richmond  General  Penitentiary  into 
one  of  the  Prisons  for  the  County  of  the  City  of  Dublin,  and  to  amend  the 
Law  relating  to  Prisons  in  Ireland.  [13th  August,  1836.] 

Cap.  52.— An  Act  to  repeal  the  Duties  and  Drawbacks  of  Excise  on  Paper 
printed,  painted,  or  stained  in  the  United.  Kingdom ;  and  to  reduce  the 
Duties,  Allowauces,  and  Draw-backs  on  Paper,  Button^&oard,  Mill-Board, 
Paste-Board,  and  Scale-Board,  made  in  the  United  Kingdom,  of  the  first 
class ;  and  to  discontinue  the  Excise  Survey  on  the  manufacturers  of  cer- 
tain Articles  made  from  Paper,  and  on  Dealers  in  and  Retailers  of  Vinegar. 

[13th  August,  1836.] 

Cap.  53. — An  Act  for  enabling  his  Majesty  to  grant  Admiralty  Jurisdiction 
to  the  Court  of  Judicature  of  Prince  of  Wales's  Island,  Singapore,  and 
Malacca.  [13th  August,  1836.] 

Cap.  54. — An  Act  to  consolidate  and  amend  the  Laws  relating  to  the 
Conveyance  of  Newspapers  by  the  Post.  [13th  August,  1836.] 

Cap.  55. — An  Act  to  amend  the  Laws  relating  to  Loan  Societies  in  Ireland. 

[13th  August,  1836.] 

Cap.  56. — An  Act  for  regulating  the  Process  of  Cessio  Bonorum  in  the 
Court  of  Session,  and  for  extending  the  Jurisdiction  of  Sherifis  in  Scotland 
to  such  Cases.  [13th  August,  1836.] 

Cap.  57. — An  Act  for  the  Prevention  and  Punishment  of  Offences  committed 
by  his  Majesty's  Subjects  within  certain  Territories  adjacent  to  the  Colony 
of  the  Cape  of  Good  Hope.  [13th  August,  1836.] 

Cap.  58.— An  Act  for  declaring  the  Law  as  to  the  Day  on  which -it  is  requi- 
site to  present  for  Payment  to  the  Acc^tors  or  Acceptor  supra  Protest  for 
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Hononr,  or  to  the  Referees  €r  Referee  in  case  is£  need,  BOk  of  £xdiange 
wbich  had  been  diahonoaTod.  [13th  August,  1836.] 

S.  1.  Bilk  of  exchange  need  not  be  presented  to  acceptors  for  honour 
0r  fefiBreesin  eaae  of  need,  until  the  ^y  £^lowii^  Ihe  day  on  which  they 
heoone  dae;  and  if  the  addreas, <m  die  hifl  of  audi  acc^tors  or  referees, 
be  in  any  pkee  other  tiiaa  thsft  wh»«  like  haH  ia  made  payable,  then  it  need 
not  be  larwaided  ibr  presentment  or  paymeot  to  such  acceptors  or  referees, 
iBBtil  the  day  after  it  becomes  due. 

&  2.  If  sachlbllewing  di^  be  a  Sunday,  Good  Friday,  or  Christmas 

Day,  then  it  seed  not  he  presented  or  forwarded  till  the  day  following  such 

Sonday,  Good  Friday,  or  Christmas  Day. 

Cab.  59.— An  Act  to  extend  the  Protection  of  Cop3rright  in  Prints  and  £a- 

gravings  to  Lrehmd.  [13tii  August,  1836.] 

S.  1.  {provisions  <^  17  Geo.  3,  c  57,  extended  to  Great  Britan  and 

S.  2.  Penmns  engraving  or  publishing  any  print  without  the  consent  of 
^  prepcietor  liable  to  damages  in  an  action  on  the  case  with  double 
coata. 
Cap.  €0. — An  Act  to  amend  the  Laws  rdUitbig  to  the  Customfi. 

[13lh  August,  1836.] 
Cap.  61. — ^An  Act  to  assimilate  the  Law  of  Ireland  to  that  of  England  in 
areapect  to  the  Liabilify  of  Owners  of  Vessels  for  Losses  by  Fire. 

[13th  August,  1836.] 
Cap.  62. — An  Act  for  continuing  until  the  F  rst  Day  of  June,  one  thousand 
eight  hundred  and  thirty-eight,  the  several  Acta  for  r^^nlating  the  Turn- 
pike Roads  in  Great  Britain,  which  will  expire  with  the  present  or  the 
next  Session  of  l^arliament.  [13th  August,  1836.] 

Su  1.  All  the  acts  for  making  and  repairing  any  turnpike  roads  in  Great 
Britain,  which  will  expire  on  the  first  of  June,  one  thousand  eight  hundred 
and  thirty-Hseven,  continued  till  the  first  of  J  une,  one  thousand  eight  hundred 
4md  thirly-eight,  or  if  parlian\ent  be  then  sitting  until  the  end  of  that 


S.  2.  This  Act  not  to  eictend  to  the  5i  Geo.  3,  c  16. 

Cap.  63. — ^An  Act  to  facilitate,  until  the  Kfineteenth  Day  of  March,  one 
thousand  ei^t  hundred  and  thirty-^even,  the  Recovery  of  certain  Arrears 
of  ^Highway  Rates,  and  Composition  in  Lieu  of  Statute  Duty. 

[1301  August,  1836.] 

Cac:.  64:. — An  Act  to  explain  and  amend  an  Act  passed  in  this  present 
Session  of  Parliament  for  imposing  certain  Restrictions  on  the  Renewal  of 
Leases  hy  Ecclesiastical  Persons.  [13th  August,  1836.] 

Leases  granted  by  spiritual  persons  under  the  provisions  of  the  6  Will. 
4,  c.  20,  not  to  be  void  by  reason  of  not  containing  such  recital  as  is  men- 
tioned in  that  Act :  provided  always  that  whenever  a  renewed  lease  shall 
•contain  such  recital,  every  such  recital  shall,  so  far  as  relates  to  the  validity 
of  the  lease  to  be  granted,  be  deemed  conclusive  evidence  of  the  truth  of 
the  matter  recited. 

Cap.  65. — An  Act  for  granting  Relief  from  the  Duties  of  Assessed  Taxes, 
and  on  Stage  Carriages  in  certain  Cases,  and  to  regulate  the  charging  of 
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the  darty  fkyMB  Jbr  tekang  or  kflfii^  Gmik  in  Qrettt  Britahi;  and  to 
I  fi^ovidelbrdxe€«ilecftiim4€«0itunLoisaiTa^ 

[13th  Aognst,  1836.] 
Cat.  ^.--An  Act  to  pve^ient  the  Advvitizuig  of  FfmUgn  and  other  Illegal 
Lotteries.  [13th  Angiut,  1836.] 

Cap.  67. — An  Act  ftr  mufmo&mg  iat  mt  Year  Appointmenta  to  certain 
Digakies  JflDd  Oftces  ift  CathedrtI  and  Coll^iate  Oinrcbet,  and  to  Sine- 
cure Rectories.  [l^h  August,  1836.] 
Cap.  i6&— An  Act  ^  4xntiniie  nutil  &e  Thirty^fint  daj  of  December,  one 
tiwasaad  eight  bandied  and  tinrt^-eigfat,  and  from  thence  to  the  end  of 
4ihe  then  next  Seanon  of  Parliament,  an  Act  of  the  Tenth  year  «f  hia  late 
Majesty,  for  providing  for  the  Government  of  his  Majesty's  Settlements  in 
Western  AvMsatUa,  or  the  Western  Coast  of  New  Anateaha. 

[ISA  Aogttst,  1836.] 
Ca^.  69.^  An  A<st  to  ^x  ike  standard  Quidities  of  Crold  and  Sihrer  Plate  in 
Sooibmd,  and  to  provide  fer  the  Assaying  and  Marking  thereof. 

[13th  August,  1836.] 
Caf.  76.^-^An  Act  to  fitdlitate  the  Conveyance  of  Sites  for  School-rooms. 

[13th  August,  1886.] 
S.  1.  Lords  of  manors,  whether  seised  in  fee  or  otherwise,  may  convey 
to  the  incombent  and  ohurchwardens  of  parishes  in  which  a  school  is  in- 
tended to  he  erected  iot  Hie  education  of  poor  children,  or  to  trustees,  part 
'of  commons  oi*  wastes  for  sites  of  such  schools,  and  of  houses  for  masters. 
S.  2.  All  persons  seised  in  fee  or  otherwise,  including  copyholders  with 
^e  consent  of  lords  of  manors,  may  convey  lands  for  the  purposes  above 
authorized. 

S.  3.  Ecdesiastical  bodies,  corporate  or  sole,  may  convey  lands  for  the 
same  purposes ;  but  in  the  case  of  a  spiritual  person  being  a  corporation 
sole,  with  the  consent  of  the  bishop. 

S.  4.  Where  school-rooms  have  been  built  before  the  passing  of  this 
A<st  on  land  which  could  not  legally  be  conveyed,  the  persons  legally  in- 
capacitated to  convey,  shall  have  the  powers  given  in  the  preceding  sections. 
S.  5.  Conveyances  under  this  Act  to  be  by  bargain  and  sale,  and  may 
be  either  for  valuable  consideration  or  as  a  free  gift;  if  the  former,  then 
the  consideration,  when  paid  to  a  spiritual  person  being  a  corporation  sole, 
to  be  apj^ed  to  the  benefit  of  him  and  his  successors,  in  such  manner  as 
the  biriiop  shall  appoin^. 

S.  6.  The  land  to  be  conveyed  under  this  Act  not  to  exceed  in  quantity 
half  an  acre. 
Cap.  71.-^An  Act  for  the  Commutation  of  Titlies  in  England  and  Wales. 

[13th  August,  1836.] 
S.  1.  Provides  for  the  appointment  of  three  commissioners  for  carrying 
this  Act  into  execution. 

S.  2.  Commissioners  to  be  styled,  **  The  Tithe  Commissioners  for 
England  and  Wales :"  two  to  form  a  board ;  and  to  have  a  common  seal : 
agreements  and  awards  sealed  therewith  to  be  received  as  evidence. 

S.  3.  Commissioners  to  report  to  a  secretary  of  state,  and  an  annual  re- 
port to  be  laid  before  .parliament. 
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S.  4.  And  to  appoint  assistant  commissioners  and  oiber-officen. 

S.  5.  Commissioners  or  assistants  disqualified  from  sitting  in  the  House 
of  Commons. 

S.  6.  Commissioners,  assistants,  and  other  officers  not  to  hold  office 
more  than  five  years  firom  the  passing  of  this  Act 

S.  7,  8|  regulate  the  salaries  of  commissioner^,  &c. 

S.  9.  Oath  to  be  taken  by  comnissioners  and  assistants.  Their  ap- 
pointment to  be  published  in  the  London  Gazette. 

S.  10.  Commissioners  or  assistants  may  summon  and  examine  wit- 
nesses on  matters  relating  \o  the  commutation  of  tithes,  and  call  for  the 
production  of  papers  and  deeds,  but  not  relating  to  the  title  of  lands  or 
tithes^ 

S.  11.  Commissioners  may  delegate  powers  to  assistants,  except  the 
powers  to  be  exercised  under  their  seal. 

S.  12.  Defines  the  meaning  of  certain  words  used  in  this  Act:  where 
tithes  or  lands  have  been  leased  for  life  or  years,  and  less  than  two-thirds 
of  the  clear  yearly  valne  reserved  as  rent,  and  of  which  the  term  has  ex- 
ceeded fourteen  years  from  the  commencement,  the  person  in  receipt  of 
the  rent  shall,  jointly  with  the  person  liable  to  pay  it,  be  deemed  the  owner; 
and  where  any  person  is  in  possession  of  the  rents  or  profits  or  titlies  or 
lands  under  any  sequestration,  extent,  elegit,  or  other  writ  of  execution,  or 
as  receiver  under  a  court  of  equity,  the  person  against  whom  the  writ  has 
issued,  shall,  jointly  with  the  person  in  possession,  be  deemed  owner  of 
such  tithes  or  lands. 

S.  13.  Provides  for  cases  in  which  the  ownership  of  lands  or  tithes,  or 
the  patronage,  is  vested  in  the  crown. 

S.  14.  Where  the  same  person  is  owner  of  land  and  tithes,  or,  besides 
being  owner  of  either,  be  patron  of  the  benefice,  he  may  be  dealt  with  in 
both  characters. 

S.  15^  Where  a  patron  or  owner  is  under  legal  disability,  the  guardian 
of  such  person,  or  other  person  nominated  by  the  commissioners,  may  be 
substituted  in  his  place. 

S.  16.  Land  or  tithe  owner  may  appoint  an  agent  to  act  for  him  for 
the  purpose  of  carrying  this  Act  into  execution. 

S.  17.  One  or  more  of  the  land  or  tithe  owners  whose  interest  is  not 
less  than  one-fourth  part  of  the  value  of  lands  subject  to  tithes,  or  of  the 
value  of  tithes,  may  call  a  parochial  meeting,  at  which  owners  of  two-thirds 
in  value  may  agree  on  the  sum  to  be  paid  to  the  tithe  owners,  and  such 
agreement,  when  confirmed,  shall  bind  the  whole  parish. 

S.  18.  The  majority  of  owners  present  at  such  meeting,  shall  proceed 
to  ascertain  the  interest  of  the  land  and  tithe  owners  then  present,  and  if 
there  are  not  persons  present  sufficient  to  make  a  binding  agreement,  they 
may  make  a  provisional  agreement  to  be  binding  if  executed  by  two-thirds 
in  value  within  six  months  from  its  first  making. 

S.  19.  Proportional  interest  of  owners,  so  far  as  relates  to  their  power  to 
make  agreements,  to  be  estimated  according  to  the  proportional  sum  at 
which  their  lands  or  tithes  are  rated  to  the  relief  of  the  poor. 
S.  20.  Meeting  may  be  adjourned  from  time  to  time. 
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S.  21.  Regalates  the  form  of  agreements. 

S.  22.  Commissioners  to  frame  and  circulate  forms  of  notices  and  agree- 
ments, f^d  such  other  instruments  as  they  think  necessary. 

S.  23.  Commissioners  or  assistants  may  attend  meetings  to  advise  terms 
of  agreement ;  but  not  at  the  time  of  his  attendance  to  have  the  powers 
herein  given  in  case  of  an  award  or  apportionment  by  the  commissioners. 

S.  24.  Suits  and  differences  may  be  referred  to  arbitration ;  but  a  per- 
son not  seised  in  fee  simple  or  fee  tail,  may  not  submit  to  any  reference  so 
as  to  bind  the  remainder  man  or  reversioner,  without  the  consent  of  the 
commissioners. 

S.  25.  Agreement  for  the  commutation  for  a  rent-charge  of  the  tithes, 
pending  at  the  time  of  the  passing  of  this  Act,  and  which  shall  be  exe- 
cuted within  six  months  by  two-thirds  in  value  of  persons  interested,  and 
confirmed  by  the  commissioners,  to  be  as  valid  as  parochial  agreements. 

S.  26.  Consent  of  the  patron  must  be  given  to  every  agreement  for  the 
commutation  of  ecclesiastical  tithe. 

S.  27.  Agreements  when  executed  by  parties  interested,  to  be  con- 
firmed by  the  commissioners. 

S.  28.  Commissioners,  previous  to  confirming  any  agreement,  to  com- 
municate the  same  to  the  bishop  of  the  diocese  for  his  approbation. 

S.  29.  Land,  not  exceeding  twenty  acres,  may  be  given  as  commuta- 
tion for  the  whole  or  part  of  tithes,  or  in  exchange  for  rent-charge. 

S.  30.  Commissioners,  in  such  cases,  to  satisfy  themselves  of  the  title  of 
the  land,  and  its  value;  the  expenses  to  be  paid  by  the  land-owners  liable 
to  the  payment  of  tithes. 

S.  31.  Agreements  for  giving  land  to,  operate  as  conveyances. 

S.  32.  Owners  of  lands,  subject  to  tithes,  to  appoint  a  valuer  or  valuers. 

S.  33.  Valuers  to  apportion  the  rent-charge  between  the  different  land- 
owners with  reference  to  quantity  and  quality ;  in  case  of  difference  may 
appoint  an  umpire. 

S.  34.  Valuers  and  umpire  may  enter  on  lands  for  the  purpose  of 
valuing  tithes;  but  not  to  act  until  they  have  made  and  subscribed  a  de- 
claration similar  to  the  oath  mentioned  in  sect  9. 

S.  35.  Valuers,  if  they  think  fit,  may  use  old  plans  and  surveys,  with  the 
consent  of  three-fourths  in  number  and  value  of  the  land-owners. 

S.  36.  After  October  Ist  1838,  commissioners  io  ascertain  the  total 
value  of  tithes  in  any  parish  in  which  no  prior  agreement  has  been  made. 

S.  37.  Value  of  tithes  to  be  calculated  on  an  average  of  seven  years 
preceding  Christmas,  1835.  Provided  that  no  deduction  be  made  on  ac- 
count of  parliamentary,  parochial,  county,  or  other  rates. 

S.  38.  Where  notice  is  given  to  commissioners  by  parties,  interested, 
that  the  average  value  will  not  fairly  represent  the  sum  which  ought  to  be 
taken  for  a  permanent  commutation,  the  commissioners  may  increase 
or  diminish  the  sum  by  not  more  than  one-fifth ;  provided  that  where  the 
commissioners  suspect  firaud  or  collusion,  or  where  from  special  circum- 
stances, they  think  a  separate  adjudication  ought  to  be  made,  they  may  re- 
serve the  case  for  9cparate  adjudication,  and  report  the  same  to  a  secretary 
of  state  before  May  1st  1838. 


468  Ah^mci  of  P#&Xc  General  Sie^ie»s 

S.  39.  In  such  cases,  coHiwwwMMiwg  ta  anaid  ibe  nmlt-^aMge  to  be 
paid  aa  a  pciBuneBl  eoaBMfttatk>%  with  pavef  to  paortiea  kit«f«stad  to 
object  to  such  award. 

S.  40.  HoftSi  fruit,  and  garden  produce^  to  be  valued  afioordng  to  the 
average  rate  fji  eonipoeitkm  for  mnahx  piodiice  withia  distncts  to  be  as- 
signed lor  that  pux]iose. 

S.  41.  Co|^ice  wood  to  be  valued  aecordifig  to  a  aimilar  average. 

S.  42.  The  apportionmeBt  of  tithe  on  h^p-^prounda  and  market  gai^dcuis 
to  be  distinguidied  into  cnrdinaiy  and  extraordiitaxj,  of  whidi  the  extraor- 
dinary shall  cease  on  a  change  of  culture ;  and  in  like  maanev  \»  add^d 
when  land  is  hereafter  coaverted  into  ht^grounda  or  naarket  gardens 

S.  43.  Where  the  average  of  seven  years  caaaot  apply,  the  cooghkus- 
siooers  are  to  eatiBiate  the  value  accocding  lo  the  average  value  of  landa  of 
the  same  descrtptioa  and  quality  in  the  adghbourhood. 

S.  44.  Moduses,  compositions  real«  or  paresci^tive  or  customary  pay- 
ments, to  be  added  to  the  value  of  other  tithes. 

S.  45.  Commissioners  may  hear  and  determiae  suits  now  paMlii^  re- 
lating to  tithes,  or  differences  which  would  hinder  the  making  their  award. 

S«  40.  Persoaa  dissati^ed  with  such  decision,  if  the  yearly  amount  in 
dispute  exceeds  the  sum  ci  201^  may  have  the  question  tried  by  an  issue  at 
law :  or  if  the  question  be  only  a  point  of  law,  may  have  the  opiaioa  of  a 
court  of  law  oa  a  case  stated. 

S.  47.  Proceedings  not  to  abate  by  the  death  of  aay  persoa  interested. 

S.  48.  In  ease  of  deaths  of  parties  before  actions  brought,  or  case 
stated,  the  same  may  be  carried  on  and  defended  ia  their  aames. 

S.  49.  Thia  Act  not  to  revive  aay  light  of  tithes  now  barred  by  stiitutes 
of  limitation. 

S.  50.  Whea  all  suits  are  decided,  oommissioaers  to  award  sum  total 
to  be  paid  for  the  tithe9  of  the  parish. 

S.  51.  Draft  of  the  award  to  be  lefl  at  some  convenient  place  within  the 
pari4>,  and  commissioners  to  appoint  a  place  and  time  for  bearing  objec- 
tions thereta 

S.  52.  Award,  when  amended  or  settled,  to  be  confirmed  by  the  com- 
missioners. 

S.  53.  When  the  award  is  confirmed,  commissioners  to  call  parochial 
meetings  to  appoint  valuers  to  apportion  the  amount  awarded  among  the 
lands  of  the  parish. 

S.  54.  If  the  valuers  are  not  appointed  or  the  valuation  not  completed 
within  six  m^ths  after  the  confirmation  of  the  agreement  or  award,  the 
commissioners  may  make  the  apportionment 

S.  55.  F^acribes  rules  for  the  form  of  that  apportionment* 

S.  56.  The  comptroller  of  com  returns,  to  piMsh  in  Jaaaaxy  in  every 
year  the  average  price  of  com  for  seven  years  preceding. 

S.  57.  Rent^harges  to  he  valued  according  to  the  average  price  of  corn. 

S.  58.  Valuers  or  commissioners^  at  the  request  and  expense  of  land- 
owners, may  make  a  special  apportionment  of  ren^charge  on  distinct 
closes  or  portions  of  land.  * 
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S.  59;  Coramisslaiifirs  may  employ  wmreyon  and  titke  rakers,  and 
have  the  powers  ahove  given  to  vakiefs  (&,  34)  af^inted  at  m  parochial 
meeting. 

S.  60.  Draught^  of  apportionment  to  be  aigned  by  diepenemmakiogit, 
and  sent  with  the  plan  to  the  comsaaei<»iers. 

S.  61.  A  copy  of  such  drai^ht  to  be  deposited  in  the  panah  for  tihe  in- 
spection of  persons  interested,  who  may  make  objectiims  to  the  apportion- 
ments, to  he  heard  and  determined  by  the  conuBissioner&, 

S.  62.  Owners  of  lands  chargeaUe  widi  rent-chairge  may  give  ksd,  ziot 
exceeding  twenty  acres  in  the  whole,  in  Keu  thereof. 

S.  63.  After  such  proceedings  had,  and  ail  objections  determined^  the 
apportionment  to  be  engrossed  and  confirmed  by  the  commissioners.. 

S.  64.  Copies  of  the  award  to  be  sent  to  the  registrar  of  the  diocese  and 
to  the  incumbent  and  churchwardens. 

S.  65.  Commissioners  before  confirming  agreement,  awards  or  appor- 
tionment, may  require  notice  thereof  to  be  given  to  the  person  next  in 
remainder,  reversion,  or  expectancy,  and  may  hear  and  determine  on  any 
objections  to  be  made  by  persons  interested  therein. 

S.  66.  No  confirmed  agreement,  award,  or  aj^rttonmeni  to  be  im- 
peached for  any  mistake  or  informality. 

S.  67,  After  confirmation  lands  to  be  absolutely  discharged  from  tithes, 
and  the  rent-charge  to  be  paid  in  lieu  thereof;  payment  of  rent-chaige  on 
reclaimed  lands  to  be  postponed  until  tithes  would  have  been  due. 

S.  68.  Lands  to  be  discharged  from  tithes  or  rant-charge  when  lands 
are  given  in  lieu  thereof. 

S.  69.  Rent-charge  to  be  liable  to  parochial  and  county-rates. 

S.  70.  Rates  and  charges  to  which  rent-chaige  is  liable,  to  be  assessed 
on  the  occupier  of  the  lands,  and  recoverable  from  him,  and  may  by  him 
be  deducted  firom  his  next  rent. 

S.  71.  Rent-charge  to  be  liable  to  the  same  incumbrances  and  incidents 
as  tithe  before  this  Act :  provided  that  persons  seised  in  fee  or  fee-tail  of 
tithes  or  rent-charge  may  by  deed  or  declaration^  release,  or  assign  the 
same,  so  that  they  may  be  absolutely  merged  in  the  freehold  of  the  lands  on 
which  they  have  been  charged. 

S.  72.  Commisaoners  o  land-tax,  if  desired^  may  alter  apportionment 
of  rent -charge. 

S.  73.  Commissioners  may  order  the  expenses  of  witnesses  to  be  paid 
by  the  parties  interested. 

S.  74.  Expenses  of  surveyors  and  valuers,  and  all  other  expenses  inci- 
dent to  making  the  award,  to  be  paid  by  the  land  and  tithe  owners  in  such 
proportion  and  manner  as  commissioners  may  direct. 

S.  75.  Expenses  of  apportionment  to  be  borne  rateaUy  by  the  land- 
owners. 

*  As  a  proof  of  the  slovenly  way  in  which  government  bills  are  now-a-days  pre- 
pared, it  may  be  remarked,  that  in  this  act  we  meet  with  the  same  thing  sometimes 
expressed  by  the  word  draught,  and  at  others  by  draft.  Neglect  of  uniformity  par- 
donable in  the  round-heads  of  the  17th  centory,biit  which  would  not  be  now  over- 
looked in  a  school-boy's  exercise. 
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S.  76.  Expenses,  when  certified  by  the  commissioners,  may  be  recov- 
ered by  warrant  of  distress  under  the  hands  and  seals  of  two  magistrates. 

S.  77.  Owners  of  estates  in  Lmd  or  tithes,  less  than  fee  simple  or  fee 
tail,  may  chaige  the  costs  on  the  estate  for  twenty  years,  to  be  lessened 
however  one-twentieth  part  every  year. 

S.  78.  Costs  of  ecclesiastical  tithe  owners  may  be,  in  the  same  way, 
charged  on  the  benefice  for  twenty  years. 

S.  79.  If  tenant  of  land  at  rack  rent  dissents  from  paying  the  rent- 
charge,  the  landlord  may  take  the  tithes  during  tlie  tenancy. 

S.  80.  Tenants  holding  lands  free  from  tithes,  and  all  future  tenants, 
entitled  to  deduct  amoimt  of  rent-chaige  from  the  rent  payable  to  his  land- 
lord. 

S.  81.  When  rent-chaige  is  in  arrear  for  twenty-one  days  afler  the 
half-yearly  days  of  payment,  the  person  entitled  thereto  may  distrain. 

S.  82.  When  rent-charges  are  in  arrear  forty  days,  and  no  sufficient 
distress  on  the  premises,  a  writ  may  be  issued  from  one  of  the  courts  of 
record  at  Westminster,  directing  the  sheriff  to  summon  a  jury  to  assess 
arrears :  and  afterwards  the  owner  of  the  rent-charge  may,  under  a  writ  of 
habere  facias  possessionem,  take  possession  of  the  lauds. 

S.  83.  Court  or  judge  at  chambers  may  order  the  owner  of  the  rent- 
charge  in  possession  of  the  lands,  to  render  an  account  of  the  rents  and 
produce,  receipts  and  payments,  and  to  pay  the  overplus  to  the  person  en- 
titled thereto. 

S.  84.  Rent-charges  due  from  Quakers  may  be  recovered  by  distress  on 
their  goods,  either  on  the  premises  or  elsewhere,  and  such  goods  may  be 
sold  without  being  impounded. 

S.  85.  Powers  of  distress  and  entry  to  extend  to  all  lands  within  the 
parish  occupied  by  the  owner,  or  under  the  same  landlord  or  holding. 

S.  86.  Provisions  of  4  &  5  Will.  4,  to  extend  to  rent-charges  under 
this  Act. 

S.  87.  Buildings  and  the  sites  thereof  belonging  to  tithe-owners,  and 
rendered  useless  or  unnecessary  by  reason  of  the  commutation  of  tithes,  may 
be  sold,  the  consideration  money  to  be  invested  according  to  the  direction  of 
the  commissioners  for  the  benefit  of  the  persons  entitled  to  the  rent-charge. 

S.  88.  Leases  of  tithes  may  be  surrendered  under  the  direction  of  the 
commissioners. 

S.  89.  This  Act  not  to  affect  tithes  due  before  the  commutation. 

S.  90.  Nor  to  extend  to  Easter  offerings,  surplice  fees,  or  tithes  of  fish, 
or  personal  tithes,  other  than  the  tithes  of  mills,  or  mineral  tithes,  or  pay- 
ment instead  of  tithes  in  London,  or  to  permanent  rent-charges  by  custom 
or  act  of  parliament 

S.  91.  Advertisements,  contracts  and  awards  under  this  Act,  not  liable 
to  stamp  duty. 

S.  92.  Correspondence  of  commissioners  to  be  free  of  postage. 

S.  93.  False  evidence  to  be  deemed  perjury;  withholding  evidence,  a 
misdemeanor. 

S.  94.  Actions  against  commissioners,  valuers  and  others,  for  things 
done  under  this  Act,  not  to  be  commenced  till  after  twenty-one  days  no- 
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tice  in  writing,  nor  later  than  three  months  after  the  act  committed ;  and 
in  such  cases  defendants  may  tender  amends. 

S.  95.  Proceedings  under  this  Act  not  to  be  quashed  for  want  of  form, 
nor  removed  by  certiorari. 

S.  96.  This  Act  to  extend  only  to  England  and  Wales. 
Cap.  72. — An  Act  to  impose  countervailing  Duties  of  Excise  on  Mixtures,  Com- 
pounds, Preparations,  and  Commodities  made  from  or  with  Spirits  removed 
from  Ireland  to  England  or  Scotland,  or  from  Scotland  to  England,  and  to 
grant  countervailing  Drawbacks  on  the  Removal  of  the  same ;  to  repeal 
the  additional  Duties  of  Excise  on  Licences  to  Retailers  of  Spirits  in  the 
United  Kingdom ;  and  to  alter  the  Laws  relating  to  Distillers  and  Re- 
tailers of  Spirits.  [13th  August,  1 836.] 
Cap.  73. — ^An  Act  to  continue  until  the  First  Day  of  July  next,  and  from 
thence  to  the  end  of  the  then  next  Session  of  Parliament,  an  Act  passed  in  . 
the  Fifth  and  Sixth  years  of  his  present  Majesty,  relating  to  the  Dispatch 
of  Business  done  by  the  Court  of  Exchequer  in  Scotland. 

[13th  August,  1836.] 

Cap.  74. — An  Act  to  abolish  certain  Offices  connected  with  the  Court  of 

Chanceiy  in  Ireland,  and  to  provide  for  the  Performance  of  the  Duties 

thereof.  [13th  August,  1836.] 

Cap.  75. — An  Act  to  extend  the  Jurisdiction  and  regulate  the  Proceedings 

of  the  Civil  Bill  Courts  in  Ireland.  [13th  August,  1836.] 

Cap.  76. — An  Act  to  reduce  the  Duties  on  Newspapers,  and  to  amend  the 

Laws  relating  to  the  Duties  on  Newspapers  and  Advertisements. 

[13th  August,  1836.] 

Cap.  77. — An  Act  for  carrying  into  efl^t  the  Reports  of  the  Commissioners 

appointed  to  consider  the  State  of  the  Established  Church  in  England  and 

Wales,  with  reference  ^  Ecclesiastical  Duties  and  Revenues,  so  far  as  they 

relate  to  Episcopal  Dioceses,  Revenues,  and  Patronage. 

[17th  August,  1836.] 
S.  1.  Commissioners  incorporated  by  the  name  of  "The  Ecclesiastical 
.  Commissioners  for  England." 
S.  4.  Five  to  form  a  quorum. 

S.  5.  Commissioners  may  examine  witnesses  and  call  for  the  production 
of  papers. 

S.  10.  From  time  to  time  to  prepare  and  lay  before  the  king  in  council 
schemes  for  carrying  into  effect  the  recommendations  recited  in  sect.  1, 
with  power  to  make  modifications  and  variations  as  to  matters  of  detail ; 
and  particularly  to  propose  the  doing  away  with  peculiar  jurisdictions  in 
the  church. 

S.  11.  To  prepare  schemes  for  preventing  the  appointment  of  clergymen 
in  Wales,  not  fully  conversant  with  the  Welsh  language. 

S.  12.  King  in  council  may  make  orders  for  ratifying  such  schemes  to 
be  registered  in  each  diocese  respectively. 
S.  13.  Such  orders  to  be  gazetted. 

S.  14.  And  then  to  be  of  the  same  force  as  if  included  in  this  Act. 
S.  15.  Copies  of  orders  to  be  laid  yearly  before  parliament 

▼DLf  XVI.  K  K 
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S.  l^,  EegHtmr  lo  rrgmtfr  all  ovden  in  tiie  xegirtiy  «f  his  4ioceie, 
gabject  to  a  penalty  of  20/.  fiar  ^vwy  «bj's  nc^^ec^  nd  fa  throe  nMotbs' 
Bcglee^  fiMrfeitme  <if  office. 

S.  18.  No  ecdedastical  dignity  or  benefice  to  be  bdd  in  r.flmroendam 
by  any  bubt^ 

S.  19.  AxchdcMOODi  to  iMve  fidl  and  eyljuriadirtion  fvathin  tkeir  se- 
ifiediTe  aichdeaeoDHe«,  notwithgtandingany  im^  to  the  coDtzaxy. 

£1.  20,  Tbi0  Act  net  to  affed  the  jwriedidicm  of  any  ezivtii^  ecdesiaati- 
cil  courts  for  one  year. 

S.  21«  Bfinietento  reada,  wdfofMyment of  stands <^ainitoB,  and 
of  proeeiedings  conaeqoflAt  tberaoii,  and  Ueeac«i  toipiiitaal  penons  to  a«we 
in  the  naoM  of  llie  bishop  of  the  diocese^  whether  such  diocese  be  acoord- 
ng  to  the  present  tenitorial  limits  or  altered:  profided  that  the  ssme 
cowt  shall  hare  jurisdiction  thcrdn  as  at  present 

8.  22.  ThisActBottoa&Adiekvof^oMiMtoMialbrMieyMr.  . 

5.  23.  Mairiags  hceiioes  to  be  gxwtad  fay  Ibe  same  anthoritias  as  hare- 

&  24.  Ecdesifiarifal  conrta  to  conyd  the  production  af  docq»enta> 

6.  2&.  ProTinons  of  5  &  6  WUl  4,  &  76^  which  a^y  to  the  clravch 
coironissiOiiers  therein  mentioned,  to  apply  to  the  ecdesiasticM  camittis^ 
siooefs  in  this  Act. 

Cam,  78. — ^An  Act  to  enable  his  Majesty  to  make  R^gulatioDs  for  flia  hfUd^e 
defining  and  esfahlMung  the  Poveit  and  JiniadictioQ  of  his  M^est/s 
Consuls  in  the  Ottoman  Domimons.  [13th  August,  1836.] 

Cap.  79.*— An  Act  for  vesting  Light-houses,  Lights,  and  Sea-marks  on  the 
coasts  of  England,  in  the  Corporation  of  IVinity  House  of  D^ptfoid  Strand j 
and  for  making  provisions  respecting  Lighlrhouses,  Lights,  Buoyi,  Beacons^ 
and  Sea-marki^  and  the  Tolls  and  Duties  payaUe  in  ro^fct  thereof. 

[13th  August,  1836.] 

Cap.  80.— An  Act  to  appoint  additional  Commissioners  for  executing  the 
Acts  for  granting  an  Aid  by  a  Land-tax,  and  fiyr  aontimiing  the  Xhities 
on  Personal  Estates,  Offices,  and  Pensions.  [13th  August,  1836.] 

Cap.  81. — An  Act  to  authorize  his  Majesty,  until  six  months  after  the  com- 
mencement of  the  next  Session  of  Pwrliament,  to  cany  into  immediato  exe- 
cution, by  Orders  in  Council,  any  Treaties,  Conventions,  or  Stipulations 
made  with  any  Foreign  Power  or  Stote  for  the  suppression  of  the  Slave 
Trade.  [17th  August,  1836.] 

Cap.  82.*^An  Act  to  carry  into  further  execution  an  Act  for  compensating 
Owners  of  Slaves  upon  the  Abolition  of  Slavery,  and  for  the  completing 
the  full  Payment  of  such  Compensation.  [17th  August,  1836.] 

Cap.  83.— An  Act  for  the  Regulation  of  ihe  Offices  of  Vice  TreasUrev  and 
Teller  of  the  Exchequer  in  Ireland.  [17th  August,  1836.] 

Cap.  84.-<-An  Act  to  cons<didate  and  amend  the  several  Acts  for  the  uniform 
Valuation  of  Lands  and  Tenements  in  Ireland,  and  to  inoorporldie  certain 
detached  Portions  of  Counties  and  Baronies  with  those  Counties  and  Ba- 
ronies respectively  whereto  the  same  may  adjoin,  or  wherein  tbd  satte  are 
locally  situato.  [17ih  Ailgiist,  1836.] 
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Cap.  85.— An  Actibr  Mftrrii^cs  in  finglftnd.  [17411  A'ngUfli,  1S36.] 

S.  1.  After  Mardi  Ist  1837,  ail  mlespireacribedbytiie  rubric  eonodning 
the  solemnizing  of  marriages,  to  contmue  to  be  observed  by  jienMni  in 
My  mien  In  l^e  Church  of  England ;  |»ovided  tibat  regiatnr'i  certificate 
rani  sinSoe  iMteso  of  bamie. 

S.  2w  Qaakelv  and  Jews  may  tKdeiiaaiM  Mairiages  aood^dihg  to  Hieir 
own  usages. 

S.  8.  Supermtendent  reglBtrar  xf[  birtihB  and  deatln  to  be  siit>erinten- 
deot  registrar  t>f  maniages. 

S.  4.  After  March  Ist  1837,  in  every  case  of  maltiage  to  be  solettihised 
according  to  the  rites  of  the  ^nrch)  or  according  to  the  usages  of  the 
Quakers  or  Jews,  or  according  to  any  form  authorised  by  tliis  Act,  notice 
Id  be  given  to  the  superintendent  registrar  of  the  district 

S.  5.  Superintendent  registrar  to  file  such  notices^  and  also  copy  tiiem 
mto  *'  Tbe  Maniage  Nntioe-Book/'  receiving  a  fee  of  Is. 

S.  6.  Such  notices  to  he  read  at  the  weekly  meetings  of  guafediftnt  for 
three  successive  weeks. 

S.  7.  After  seven  days,  if  the  marriage  is  to  be  by  licence,  or  tWenty-one 
days,  if  without  licence,  die  registrar  on  deknand  is  to  give  a  certfificate 
thereof,  provided  the  issue  of  the  certificate  has  not  been  sooner  feri>idden 
by  persons  authorized  as  hereinafter  provided. 

S.  8.  Registrar  general  to  ftimish  superintendent  registrar  with  forms 
of  certificate.  Certificates  for  marriages  by  licence  to  be  distdnguishable 
from  other  certificates. 

S.  9.  Persons  authorized  in  that  behalf  inay  fori)id  the  issue  of  super- 
intendent registrar's  certificate. 

S.  10.  Persons  whose  consent  is  now  required  for  marriages  by  licence 
may  foriiid  issUe  of  certificate. 

S.  11.  Superintendent  registrar  may  grant  licences  for  marriage  in  any 
regifttel:ed  building  widiin  his  district ;  but  not  in  any  ehurch  or  chapel 
b^ongmg  to  tibe  chureh  of  England. 

S.  12.  Before  licence  is  granted,  one  of  the  parties  must  appear  person- 
idly  bisfoie  this  superintendent  registrar,  and  male  oath  that  there  is  no 
impediment  to  the  marriage,  that  one  of  the  parties  has  lived  for  fifteen 
days  pieceding  in  the  district,  and,  where  either  party  is  Under  age,  that 
proper  consent  has  been  obtained. 

S.  13.  Any  person)  on  payment  of  5s.,  may  enter  a  caveat  agabst  the 
grant  of  licence  or  certificate,  stating  the  ground  of  objection;  and  no  cer- 
tificate or  licence  may  issue  until  the  superintendent  registrar  is  satisfied 
of  the  invalidity  of  the  objection,  or  until  the  matter  has  been  referred  to 
and  decided  by  the  registrar  geheral. 

S.  14.  Marriages  by  certificate  not  to  be  solemnized  untU  after  twenty- 
one  days  after  entry  of  notices;  and  by  licence  until  after  seven  daysj 

S.  15.  When  a  niarriage  has  not  been  had  within  three  months  after 
entry  of  the  notice,  a  new  notice  must  be  given. 

S.  16.  Superintendent's  certificate  or  licence  to  be  delivered  to  the  per-^ 
son  by  or  before  whom  the  marriage  is  solemnized. 

kk2 
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S.  17.  Superintendents  may  appoint  registrars  of  nuurriages. 
S.  18.  Places  used  for  one  year  for  public  religious  worshqi  may  be  re- 
gistered for  solemnizing  marriages  therein. 

S.  19.  Where  such  registered  building  has  been  disused  for  public  wor- 
ship, the  registry  to  be  cancelled,  and  if  the  same  congregation  use  instead 
another  building,  such  other  building  may  be  hnmediately  registered  in- 
stead of  the  one  disused. 

S.  20.  Marriages  may  be  solemnized  in  such  registered  building  accord- 
ing to  any  form  the  parties  please ;  but  with  open  doors,  and  between 
eight  and  twelve  in  the  forenoon,  and  in  the  presence  of  the  registrar  and 
two  witnesses ;  provided  also,  that  in  some  part  of  the  ceremony  each  of 
the  parties  shall  declare,  "  I  do  solemnly  declare,  that  I  know  not  of  any 
lawful  impediment  why  I  A.  B.  may  not  be  joined  in  matrimony  to  C.  D." 
And  each  shall  say  to  the  other,  "  I  call  upon  these  persons  here  present, 
to  witness  that  I  A.  B.  do  take  thee  C.  D.  to  be  my  lawful  wedded  wife 
[or  husband.]" 

S.  21.  Persons  may  be  married  at  the  office,  and  in  the  presence  of  the 
superintendent  registrar. 

S.  22.  Fee  to  registrar  ten  shillings  in  case  of  marriage  by  licence,  and 
otherwise  five  shillings. 

S.  23.  Registrar  to  register  all  marriages  solemnized  before  him. 

S.  24.  Copies  of  the  register-book  to  be  given  quarterly  to  the  superin- 
tendent registrar. 

S.  25.  After  marriage  proof  of  the  residence  of  parties  or  of  consent  not 
necessary  to  the  validity  of  the  marriage. 

S.  26.  With  the  consent  of  patron  and  incumbent  of  parish  or  district 
churches,  bishops  may  license  chapels  belonging  to  tlie  Church  of  England 
for  the  solemnization  of  marriages ;  or,  after  two  months'  notice  from  the 
registrar  of  the  diocese,  without  such  consent. 

S.  27.  Present  incumbent  to  be  entitled,  for  his  life,  to  the  whole  or  a 
fixed  portion  of  all  fees  accruing  from  marriages  solemnized  in  such  li- 
censed chapels. 

S.  28.  Patron  or  incumbent  may  appeal  to  the  archbishop  against  such 
licenses. 

S.  29.  ''Marriages  may  be  solemnized  in  this  chapel,"  to  be  placed 
inside  such  licensed  chapel. 

S.  30.  Marriages  solemnized  in  such  chapels  to  be  under  the  same  regu- 
lations as  those  performed  in  churches. 

S.  31.  Notwithstanding  such  licences  parties  may  be  married  in  the 
parish  church. 

S.  32,  33.  Bishops,  with  consent  of  archbbhops,  may  revoke  such 
licences ;  in  which  case  registers  of  marriages  therein  solemnized  are  to  be 
sent  to  the  incumbent  of  the  parish  church. 

S.  34.  Registrars  of  dioceses  to  send  yearly  to  the  register-office  lists  of 
chapels  licensed  within  their  districts ;  and  the  registrar-general  to  publish 
yearly  lists  of  chapels  and  buildings  registered  under  this  act. 
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S.  35.  Marriages  solemnized  under  this  act  to  be  cognizable  as  mar- 
riages hitherto  according  to  the  rites  of  the  Church  of  England. 

S.  36.  Registrar  before  whom  any  marriage  is  solemnized  may  ask  of 
the  parties  the  particulars  required  to  be  registered. 

S.  37.  Persons  vexatiously  entering  caveat  to  be  liable  to  costs  and  to 
damages  in  an  action  on  the  case. 

S.  38.  Persons  making  false  declarations,  or  in  giving  false  notices  oc 
certificates,  liable  to  the  penalties  for  perjury. 

S.  39.  Persons  unduly  solemnizing  marriages  guilty  of  felony. 

S.  40.  Superintendents  unduly  issuing  certificates  for  marriages  guilty 
of  felony. 

S.  41.  Prosecutions  under  this  act  to  be  commenced  within  three  years 
after  offence  committed. 

S.  42.  Marriages  unduly  solenmized,  with  the  knowledge  of  both  parties, 
to  be  null  and  void. 

S.  43.  In  cases  of  fraudulent  marriages,  the  guilty  party  to  forfeit  all 
property  accruing  from  the  marriage  under  the  provisions  of  the  4  G.  4, 

c.  n. 

S.  44.  Provisions  of  act  for  registering  births,  deaths  and  marriages  to 
extend  to  this  act. 

S.  45.  This  act  to  extend  to  England  only,  and  not  to  the  marriage  of 
any  of  the  Royal  Family. 

Cap.  86. — An  Act  for  Registering  Births,  Deaths,  and  Marriages  in  Eng- 
land, [17tii  August,  1836.] 

S.  1.  After  the  1st  of  March,  1837,  so  much  of  the  Acts  52  G.  3,  c. 
146,  and  4  G.  4,  c.  76,  as  relates  to  the  registration  of  marriages,  repealed. 

S.  2.  An  oflfice,  called  "The  General  Register  Office,"  to  be  provided 
in  London  or  Westminster  for  the  registration  of  all  births,  deaths,  and 
marriages  in  England,  and  a  registrar  general  to  be  appointed,  removable 
at  pleasure. 

S.  3.  The  lord  treasurer,  or  any  three  or  more  of  the  lords  commis- 
sioners of  the  Treasury,  or  the  registrar  general,  subject  to  their  approval, 
to  appoint  the  necessary  officers  for  the  General  Register  Office ;  and  the 
said  lord  treasurer  or  lords  commissioners  to  fix  the  salary  of  the  registrar 
general  at  any  sum  not  exceeding  lOOOZ.  yearly,  and  fix  the  salaries  of  the 
other  officers. 

S.  4.  The  salaries  of  the  officers,  and  all  expenses  of  carrying  on  the 
business  of  the  General  Register  Office,  to  be  paid  out  of  the  consolidated 
fund  of  the  United  Kingdom. 

S.  5.  One  of  the  principal  secretaries  of  state,  or  the  registrar  general, 
with  his  approbation,  to  make  regulations  for  the  management  of  the 
Register  Office  and  the  duties  of  the  officers. 

S.  6.  The  registrar  general  to  send  once  a  year  to  one  of  the  secreta- 
ries of  state  an  abstract  of  the  births,  deaths,  and  marriages  registered 
during  the  foregoing  year,  to  be  laid  before  parliament 

S.  7.  The  guardians  of  every  union,  under  the  Poor  Law  Act,  and  of 
every  parish  or  place  in  which  a  board  of  guardians  shall  have  been  esta^ 
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UkkAd,  wkhw  teee  calendar  months  after  the  establiBhmeBt  of  lihe  board, 
to  divide  the  unioii,  parish,  or  place  lAto  districts,  and  to  publish  anch 
dteict  as  the  registrar  general  shall  direct,  and  to  i^poiat  some  person 
to  be  registrar  within,  each  distriel,  and  fill  up  Yacaacisa ;  the  ekrk  of  the 
giiarduii%  at  hia  option,  to  be  supecintandent  registrar,  and  in  the  event 
of  his  refusal  or  disqualification,  the  guav^sas  to  appoint  Bome  person  to 
Ihe  office^  and  fill  up  iiacanciaa ;  anch  offices  to  be  held  during  the  plea- 
sure of  the  registrar  generaL 

S.  8.  Notice,  to  b»  given  by  advartiaeneBt  of  the  KemoiaL  of  any  officers 
of  uiuoB%  parishes,  or  places  appointed  under  ^oa  adv  and  such  persons 
to  be  incapable  of  being  reappointed ;  and  such  appointmenta  to  be  sub- 
jeet  to  tbe  nfifmn^k  <4  iha  Poor  Law  CammJasionew.. 

S.  9.  The  guardians  to  provide  a  register  oftce  undM  die  directions 
of-  the  r^gistaar  general,  and  the  oaie  of  sudk  offioe  i»  be  given  to  the 
superintendent  registrar. 

S.  to.  The  Poor  Law  Coaunissionefa  to  finm  all  places  unthout  a 
boBid  of  gvaadians  in^  temporary  disdiets,  and  appoint  a  registrar  th^Foof; 
and  the  registrar  general  to  appoint  superintendent  registrars,  and  distiicts 
fiireadliofthem.. 

S.  11.  Parishes  or  places  in  which  a  board  of  guardians  shall  be- estar 
blished  and  iNFoper  officers  a|^<»i|ted^  to  cease  to  be  a  part  of  the  tem- 
porary district  aforesaid ;  and  the  officers  appointed  befi»e  the  e]ecti<m  of 
the  board  of  guardians  to  cease  to  hold  their  offices  unless  reappointed. 

S.  12.  livery  registrar  or  temporary  registrar  to  have  power  (subject 
to  the  approval  of  the  guardians  or  Poor  Law  Commissioners)  to  appoint  a 
deputy  in  case  of  illness  or  unavoidable  absence,  with  the  same  powers 
and  liabilities  as  himself. 

S.  13.  Appointments  of  officers,  and  duplicates  and  copies  of  registers, 
to  be  exempt  from  stamp  duties. 

S.  14.  Iron  register  boxes  to  be  fiimished  by  the  registrar  general  for 
the  custody  of  the  register  books. 

S.  15.  Every  regbtrar  and  superintendent  registrar  on  removal  fix)m 
office  to  delayer  to  his  successor  all  register  boxes,  books,  and  papers  in 
his  possession,  and,  upon  lefusal,  any  justice  of  the  peace  to  bring  him  by 
warrant  before  any  two  justices,  who,  upon  conviction,  shall  commit  him 
to  gaol,  and  may  grant  a  warrant  to  search  for  such  boxes,  books,  and 
papers. 

S.  16..  Every  registrar  and  deputy  registrar  to  dwell  within  the  dis- 
trict, and  have  his  name  placed  on  or  near  the  door  of  hia  house,  and  a 
list  of  their  names  and  places  of  abode  to  be  published. 

S.  17.  Register  hooks  to  be  provided,  and  proper  entries  made  therein 
of  all  births,  deaths,  and  marriages,  according  to  the  forms  of  schedules 
A^.  B,  and  C,  annexed  to  the  act 

S>  18.  Registram  to  be  furnished  with  register  books  of  births  and 
deaths,  and  proper  forms,  the  cost  whereof  to  be  borne  by  the  respective 
unions,,  parishes,  or  places ;  and  every  registrar  to  register  every  birth  and 
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deaUi  after  tiMt  wM  tel  of  Marcb^  aecoriii^  ta  the  focms  of  .the  raid  leke- 
ili^«»  A,  and  B. 

S.  19.  Parents  or  occupiers  of  bouses  ia  wMcb  a»}rbi«tk  os  ibath 
sbaU  happea  aftar  tfatt  said  irafc  of  Martilv  ^^ifb  wtracqwi  anil  coMRxsts,  in 
cases  of  foundlings  or  dead  bodies  exposed,  to  give  notice  .tbevaef  to^&e 
x^Brfarai »  RaepoA  enr  ntaatera  af  piiaauny  woiUovM%  hoflpitaliy>  lanatic 
a^huM^  and  ehantaUe  iaatitiifcioaf^  to  lia  aonsiifevad  aa  oeeapiera  tbareof. 

S.  20,  Parental  ar^  in  ihck  absanee  or  iiiabifily,^  oeoipien  of  bouiea-  to 
give  notice  of  births,  and  information  of  all  particulars  required,  ao  te  as 
known* 

9.  21.  It  ease  <tf  »  ^ild  bamg  bura  of  £ng^  payents  on  boanl  a 
British  vessel,  the  captain  to  make  a  minute  of  the  requisiAe  partimilars, 
and  of  the  nante  of  tlkia  vesiely  and  send  the  8md0  aa  soon  as  possibte,  by 
poet  or  otherwiae^  tor  the  tegistor  general,  who  shi^  enter  the  same  in  a 
book,  to  be  eallad  "^The  Maime  Registw  Book" 

S.  22.  In  case  of  any  birth  not  registered  within  forty-two  da^fs^  the 
TCgi^rair,  in  praMnae  of  the  superintendant  regiatKar,,  at  ai^  time  within 
fix  calra^Eur  months,  to  eater  sneli  Uvth  upon  a  sokmn<  declaration  of  the 
requisite  particulars  by  any  person  present  at  the  birth>  as  by  the  fbdier 
or  guazdia»  of  the  efaid,  soehientry  lobe  signed  by  the- legisferar  and  super- 
mtendent  registrar,  and  eertam  fees  to  be  allowed  to  them  fbr  the  same ; 
no  sneh  re^tiy  to  be  ghres  in  evidence  unless  signed  by  the  snperinten- 
deat  registrar;  WBof  one  enteriBg  a  biitb  after  fbrty^two  dayi^  o&evwise 
than  as  aforesaid,  to  be  fined. 

Si  23.  If»birtk  to  be  registered^  or  to  be  admitted  in  evideiicr  after 
six  ealendiir  montte  from  tiie  Mrtii,  except  in  liie  ease  of  duldren  born^  at 
sea,  every  one  so  doing  to  be  fined. 

S.  34r  If  a  ehiM,  re^peter^d  aa  above,  shall  withmsiat  menths  be  named 
inbaptism^  ft»i)«me  may  be  regiaterediOi  addition  to  liie  original  r^iatry. 

S.  25.  Some  person  present  at  death,  or  the  oeenqner  ^  the  hoose^or 
some  inmate,  iff  cne  <^  Ite  death  of  the  occt^ier,  to  give  thit  requisite 
notice  of  such  death  ;  in  cases  of  inquests,  the  coroner  to  iitfomf  the  re- 
gistrar of  ^e  ffatding"  of  tiie  juiyj  the  same  to  bo  entered  aeeordin^y^ 

S.  26.  In  case  of  English  subjects  dying  at  sea,  the  captain  to  make 
a  nmmte  of  i&ff  reopunte  partictdiunv  «Bd  send  tbe  same  to  thd  registrar 


9»  27.  Bogiafrae  to  gi««  Certificate  of  reg^tv^  of  deaths  accord&lg  to 
the  form  of  adndide  £  to  tfaia  act  annexedi  to  the  person  having  charge 
of  the  fiineraiy  ^o-sfanll  deliver  the  same  to  the  person  offidating  at  such 
burial,  in  default  of  sneh  certificate,  the  person  ofilciating  to  give  notice 
thereof  to  the  registrar ;  coroner  may  order  body  to  be  buried,  and  give 
oevtifioate  aeccttdlng  to  the  fonn  c£  sehedulis  I.  Any  person  biuQsing  any 
body  without  such  oertifieate  to  be  fined* 

%,  28.  The  name,  description,,  and  ^iace  of  abode  of  every  informant 
to  be  signed  by  the  regi0trar ;  no  reg^btw  without  mioh  signature  to  be 
given  in  evidenee. 

S.  29.    Registrars  to  make  out  a  quarterly  account,  to  be  signed  by  the 
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superintendent  regiitrars,  of  the  births  and  deaths  registered ;  the  guar- 
dians or  overseers,  on  production  of  such  account,  to  pay  registrars  the 
sums  due  to  them  thereupon. 

S.  30.  R^trar  general  to  furnish  the  requisite  boo)ai  for  the  registry 
of  marriages. 

S.  31.  Marriages  to  be  registered  in  duplicate  in  two  of  the  marriage 
register  books,  accordmg  to  the  form  of  schedule  C.  Such  entry  to  be 
signed  by  the  person  officiating,  by  the  persons  married,  and  by  two  wit- 
nesses. 

S.  32.  Registrar  to  deliver,  quarterly,  to  the  superintendent  registrai:, 
a  copy  of  all  entries  of  births  and  deaths,  to  be  verified  by  the  superinten- 
dent registrar. 

S.  33.  Persons  officiating  at  marriages  to  send,  quarterly,  to  the  super- 
intendent registrar  a  certified  copy  of  all  such  marriages ;  one  copy  to  be 
kept  by  the  superintendent  registrar,  and  another  by  the  person  so  offici- 
ating. 

S.  34.  Superintendent  registrar  to  send,  quarterly,  to  the  registrar 
general  copies  of  the  registers  so  received,  and,  as  far  as  possible,  supply 
deficiencies  and  make  out  accounts. 

S.  35.  Persons  having  custody  of  register  books  to  allow  searches  to 
be  made  therein,  and  give  copies  thereof  on  payment  of  the  proper  fees. 

S.  36.  Superintendent  registrar  to  cause  indexes  to  be  made ;  and 
any  person  to  be  at  liberty  to  search  the  same  on  payment  of  the  proper 
fees. 

S.  37.  Indexes  to  be  made  of  the  certified  copies  at  the  registrar  ge- 
neral's office;  searches  to  be  allowed,  and  copies  given  on  payment  of  cer- 
tain fees. 

S.  38.  Certified  copies  given  in  the  registrar  general's  office  to  be 
sealed  with  the  seal  of  such  office ;  when  so  sealed  (and  not  otherwise)  to 
be  received  in  evidence. 

S.  39.  Fees  received  by  the  registrar  general  to  be  accounted  for  to 
the  Exchequer. 

S.  40.  Any  person  solemnizing  a  marriage  may  ask  the  parties  the 
requisite  particulars. 

S.  41.  Persons  wilfully  making  false  statements  to  be  guilty  of  per- 
jury. 

S.  42.  Persons  omitting,  or  improperly  refiising  to  make  proper  re- 
gisters, or  carelessly  losing  or  injuring  the  same,  to  be  fined. 

S.  43.  Persons  injuring,  counterfeiting,  or  making  false  insertions  in 
register  books,  as  forging  the  seal  of  the  register  office,  to  be  guilty  of 
felony. 

S.  44.  Errors  may,  within  one  calendar  month  after  their  discovery, 
be  corrected  by  entry  in  prescribed  form  in  the  margin. 

S.  45.  Penalties  under  the  act  (if  not  paid)  may  be  levied  by  distress, 
and,  in  default,  offenders  to  be  committed  to  gaol. 

S.  46.     Where  the  penalty  adjudged  exceeds  five  pounds,  the  person 
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convicted  to  be  at  liberty  to  appeal  to  the  quarter  sessions,  on  due  notice 
to  the  complainant. 

S.  47.  No  conviction  on  appeal  to  be  quashed  for  want  of  form,  or  re- 
moved on  certiorari. 

S.  48.  Letters  and  packets  properly  directed  to  and  firom  the  registrar 
general  relating  to  this  act,  to  be  free  of  postage;  persons  so  sending  letters 
and  packets  not  relating  thereto,  to  be  fined  and  dismissed  from  office. 

S.  49.  Registrations  of  baptisms  and  burials,  and  fees  for  baptisms, 
burials,  and  marriages,  not  to  be  affected  by  this  act 

S.  50.  Registrar  general   to  furnish   to  guardians,  and  the  guardians 
thereupon  to  make  public,  the  necessary  requisites  of  this  act. 
Cap.  87. — An  Act  for  extinguishing  the  secular  Jurisdiction  of  the  Archbishop 
of  York  and  the  Bishop  of  Ely,  in  certain  Liberties  in  the  Counties  of  Yorl^ 
Nottingham  and  Cambridge.  [1 7th  August,  1836.] 

Cap.  88. — An  Act  to  suspend  to  the  end  of  the  next  Session  of  Parliament 
the  making  of  Lists,  and  the  Ballots  and  Enrolments  for  the  Militia  of  the 
United  Kingdom.  [17th  August,  1836.] 

Cap.  89. — An  Act  to  provide  for  the  Attendance  and  Remuneration  of  Me- 
dical Witnesses  at  Coroners'  Inquests.  [17th  August,  1836.] 

S.  1.  Coroner  may  summon  a  medical  practitioner  who  attended  the 
deceased  person  at  his  death,  or  if  none  attended  tiien  any  neighbouring 
practitioner,  and  may  direct  a  post-mortem  examination. 

S.  2.  When  a  majority  of  the  jury  think  that  the  cause  of  death  has  not 
been  satisfactorily  explained  by  the  medical  witness  first  examined,  they 
may  name  another  or  other  practitioners,  and  require  the  coroner  to  issue 
an  order  for  his  or  their  attendance. 

S.  3.  Medical  witness  to  receive  a  fee  of  one  guinea  or  two  guineas 
where  there  is  a  post-mortem  examination,  to  be  paid  out  of  the  poor- 
rates.    ' 

S.  4.  No  fee  to  be  paid  for  a  post-mortem  examination  instituted  witiiout 
the  direction  of  the  coroner. 

S.  5.  Medical  officers  in  public  institutions  not  entitied  to  any  fee  on 
inquests  on  bodies  of  persons  dying  within  such  institutions. 

S.  6.  Medical  practitioner  duly  summoned  and  neglecting  to  attend  to 
forfeit  five  pounds  on  complaint  made  before  two  justices. 

S.  7.  This  act  not  to  extend  to  Scotiand. 
Cap.  90.— An  Act  to  continue  until  the  First  Day  of  May,  1837,  and  from 
thence  to  the  end  of  the  then  next  Session  of  Parliament,  an  Act  of  the 
Fifty-fourth  Year  of  His  Majesty  King  Geoige  the  Third,  for  rendering 
the  Payment  of  Creditors  more  equal  and  expeditious  in  Scotiand. 

[17th  August,  1836.] 
Cap.  91. — An  Act  to  enable  the  Commissioners  of  His  Majesty's  Woods, 
Forests  and  Land  Revenues,  Works  and  Buildings,  to  make  and  main- 
tain a  Road  from  the  Church  in  tiie  Parish  of  Link  Island  to  the  Tent  of 
Ottringham,  in  the  East  Riding  of  the  County  of  York. 

[17th  August,  1836.] 
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Citfw  93.^— An  Ad  to  temks  TaKd  certam  Maix]agc»  MdemniBed  in  the 
Church  of  St  Clement,  Oxford.  [17th  Ai^^ost,  1806.] 

Cap.  93. — An  Act  to  defray  the  Charge  of  the  Pay,  Ctetfaing  and  contin- 
gent and  other  Expenses  of  the  disemhodied  Militia  m  (Treat  Britain  and 
fruKna  J"  and  to  grairt  Allowances  n  oertain  cases  to  Suhaitem  Officers, 
Adjutants,  Phynasten^  Qaartenuastersj  Surgeons,  A-ssntant-Surgeons, 
Surgeons  Mates'  and  Serfeanfr^ajors  of  the  Militia  nntQ  the  Fhnst  Day  of 
July,  19ST.  [19th  August,  1836.] 

Caf.  94. — An  Act  to  amend  an  Act  for  enabling  His  Majesty  to  carry  into 
efiect  a  Convention,  made  between  His  Mij^sty  the  King  of  the  French, 
the  Emperor  of  all  the  Russias,  and  the  King  of  Bavaria. 

[I9th  August;  1836.] 

CA9.d5.— An  Aoito  suspend  until  the  Sixth  Day  of  Apnl,  1837,  Proceediiigs 
for  recovering  Payment  of  the  Money  advanced,  under  the  Acts,  for  esta- 
blishing Hthe  Compositions  in  Ireland.  [19th  August^  1836.  J 

Ci0w  96w— Aa  Ad  to  regulate  Parochial  Assessments. 

[19ih  August,  1836.] 

S.  1.  After  such  periods  (not  being  earlier  than  March  21  next),,  as 
the  Poor  Law  Commissioners  shall  direct,  no  rate  for  the  relief  of  the  poor 
shaE  be.  allowed,  which  shall  not  be  made  on  the  net  annual  value  of  the 
several  hereditaments  rated. 

S..  2.  Rates  to  be  made  in  a.  form  given  in  the  schedule  to  the-  Act : 
provided  that  owners  of  tenements  may  compound  for  rates  as  heretofore. 

SI  3.  Poor  Law  Commissioners,  on  representotion  made  by  board  of 
guardians,  or  churchwordiens  and  overseers,  may  order  a  new  survey  and 
valuation  to  be  made. 

S.  4.  Persons  appointed  as  surveyors  may  enter  and  examine  Iands>  and 
other  hereditaments,  for  the  purposes  of  survey  and  plans. 

S.  5.  All  persons  rated  to  the  relief  of  the  poor  [may  take  copies  or 
extracts  of  rates  gratis. 

S.  6.  Justices  acting  in  petty  sessions  to  hold  four  special  sessions  in 
the  year  to  hear  appeals,  but  no  objection  to  be  inquired  into  unless  seven 
days'  notice  has  been  given :  provided  that  such,  justices  shall  only  inquire 
into  the  true  value  of  the  hereditaments  rated,  anJ  the  faimes»  of  the 
amount  of  the  rate. 

S.  7.  Justices  at  such  sessions  to  have  all  the  powers  of  justices  in 
qjiarter  sessionSi 

S.  8.    This  Act  to  extend  only  to  England  and  Wales. 

Cap.  97. — An.  Act  for  continuing  and  nuking  perpetual  ^e  Duty  on  cwtain 
Officea.and  Pentions.  [19th  August,  1836.] 

QASi.  98..^Aa  Act  ttt  apply^  the  mm:  of  Four  MiQiona  out  of  the  Consolidated 
Eund  to  the  Service  of  the  year  1836,  and  to  appropriate  tho  Si^plies 
grantedin this. Seasbn  of  Pidlianient.  [20th  AugtSfiB(v  1^6.] 

Cap.  99. — An  Act  to  amend*  two- Acts- passtf^  reipeetlvely*  in  tim  thir^  tmd 
fburtfi;  attd'in'l^foiurth  and  fifth  years  of  his  present  Migesty,  for  altering 
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and  amenckiiig  the  Laws  rebtmg  to  tiie  TiempwMdilws  of  <li»  Chui^  of  Ire- 
lancL  [2etli  August,  18S6.] 

Cap.  100. — An  Act  to  restrain  tlie  AKenatiou  of  Corporate  Property  in  cer- 
tain Towns  m  Ireland.  pOtt  August,  1836.] 

Caf.  101. — An  Act  tol^alize  certaiji  Lista  of  Votora  and  ^  ClaiiBa  asiA  Ob- 
jectioBs  fan  the  peeaeoJi  Year.  [20th  Auguat,.  1836.] 

S.  1.  All  notices,  claims,  and  objections,  under  2  W.  ^  <3.  45,  to  be 
?alld  this  year,  i£  4»Q»  within  the  time  pKesaabed  by  ggk  aider  ia  oouncil 
^  the  devemk  of  Juljf,  183^ 

S.  %  Beviaipg  Baixister'a  Courts  fos  this,  year  t»  hit  held  between 
October  15,  and  November  25. 

S.  3.  If  at  any  time  during  which  any  precept  ought  to  be  isauedy  or 
other  act  dona  by  or  with  regard  to  the  returning  officer  for  any  city, 
boEough,  or  town*  the  office  of  the  returning  officer  be  vacant,  the  sheriff 
of  the  county  may  appdnt  a  deputy  to  act  as  returning  officer*. 

Cap.  102. — An  Act  fin-  rendering'  more  easy  the  takmg  the  Pdl  at  County 
Elections.  [2dtii  April,  1836.] 

Sw  1.  The  king  in  council  on  petition,  from  juatices-  is  qoartes  sessions, 
may  appokit  additional  pollings  places  in  coimtieB. 

&  2.  No  suck  petition  shall  be  madey  vnlesftane  meolik'a  pveidous 
notice  hea  been  given  before  tiie  sesnons,  stating  thatr  the  Court  will  be 
moved  to  make  soch  petstirai,  sudi  notice  to  be  puUiahed  ia  two  eoimty 
newspapers ;  provided  that  when  such  notice  i»  made  aay  pexaos  ob- 
jecting to  it  shaE  be  heard  by  die  Court. 

S.  3.  PoUxng  booths^  ibr  evesy  450  aieetois,  to  be  provided  air  each 
polling  place. 

Cap.  109. — ^An  Act  to  make  Temporary  FrovisTon  fbr  tiie  Boundaries  of  cer- 
tain Boroughs.  [20th  August,  1896.] 

S.  1.  So  much  of  tile  3  &  6  W.  4,  c.  7ff,  as  provides  that  the  metes  and 
bomids  of  every  borough  and  county  therein-named,  shall  indade  the  whole  of 
the  liberties  of  such  borough  andcounty  by  landand  by  water,  repealed;  and 
no  part  of  any  county  or  of  the  liberties  of  any  borough  or  town  named  in  the 
first  section  of  schedules  (A.)  and  (B.)  of  that  Act,  which  was  not  before 
part  thereof,  shall  be  taken  to  be  within  the  bounds;  and  no  part  named  in 
tile  second  section  of  those  schedules  which  was  not  before  the  passing  of 
tile  2  &  3  W.  4,  c.  64,  part  of  such  borough  or  town,  shall,  for  the  purposes 
of  tiie  Actfirst  mentioned,  be  taken  to  be  within  the  boimds  of  such  borough 
or  town,  but  shall  be  taken  to  be  part  of  tiie  county :  provided  tiiat  the 
provisions  of  the  Act  fbr  regulating  corporations  concerning  the  Hability  of 
rate-payers,  of  any  precinctor  place,  not  included  within  any  suoh  borough 
or  town,  to  any  dfebt  to  which  the  rate-payers  were  liable  before  that  Act, 
shall  be  applicable  to  such  precinct,  as  if  it  had' not  been  included'  within 
tile  bounds  of  such  borough  or  town  under  tiiat  Act :  provided  l^t  t^ 
Act  ahall.not  affect  any  election  of  a  mayor,  alderman,  or  councilloF,  made 
since  December.  25tk>  last. 

S.  2.     Dtoaciibea-tfae^ bonndariee^of  the  boMn^  of  Stinderfiind. 
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S.  3.  The  division  of  borougbs  into  wards,  by  the  banisters,  not  to  be 
affected  by  the  exclusion  of  any  ward  or  part  of  a  ward  from  such  borough ; 
but  such  division  to  remain  until  parliament  shall  otherwise  direct :  but  if 
a  borough  has  been  so  divided  that  the  whole  of  a  ward  consists  of  a  dis- 
trict excluded  by  this  Act,  a  new  asngnment  of  cotmdllors  is  to  be  made 
by  the  barrister  until  parliament  shall  otherwise  direct 

S.  4.  The  Act  for  regulating  corporations  not  to  affect  local  Acts  for  the 
relief  of  the  poor. 

S.  5.  The  said  Act  not  to  affect  the  assessments  of  the  land,  or  assessed 
taxes,  or  the  jurisdiction  of  the  commissioners  of  land  and  assessed  taxes. 

S.  6.  Berwick-upon-Tweed  to  be  a  county  to  all  intents  but  for  parhar 
mentary  elections* 

Cap.  104. — An  Act  for  the  better  Administration  of  the  Borough  Funds  in 
certain  Boroughs.  [20th  August,  1836.] 

S.  1.  The  councils  of  boroughs  named  in  schedules  (A)  and  (B)  of 
the  5  &  6  W.  4,  c.  76,  may  execute  deeds  or  obligations  in  the  name  of 
the  body  corporate,  for  securing  debts  contracted  by  the  body  corporate 
before  the  passing  of  that  Act. 

S.  2.  The  power  of  disposition  given  to  the  council  as  to  demises  for 
seventy-five  years,  to  extend  to  demises  either  at  a  reserved  rent,  or  a  fine, 
or  both ;  and  the  power  allowed  by  that  Act  to  be  exercised  over  lands  and 
hereditaments,  with  the  approbation  of  the  Lords  of  the  Treasury  to  extend 
to  the  disposition  of  lands,  &c.,  by  way  of  absolute  sale,  exchange,  mort- 
gage, charge,  or  demise. 

S.  3.  Treasurer  of  the  borough,  under  direction  of  the  cotmcil,  may 
apply  the  proceeds  of  sales  of  advowson,  towards  the  liquidation  of  debts 
contracted  before  the  recited  Act. 

S.  4.  Persons  assigned  to  keep  the  peace  in  any  Ixwough,  may  act  as 
justices  in  levying  county  rates  made  before  May  1,  1836. 

S.  5.  Mayor  of  a  borough  may  issue  his  warrant  for  levying  borough 
rate,  or  watch  rate. 

S.  6.    Burgesses,  though  interested  as  such,  to  be  competent  witnesses. 

S.  7.  Mayor,  alderman,  councillor,  auditor,  or  assessor,  if  enrolled  on 
the  burgess  roll,  not  liable  to  penalty  for  acting,  though  not  entitled  to  be 
on  the  burgess  list 

S.  8.  Persons  elected  to  corporate  offices  in  boroughs  may  resign  on 
payment  of  the  fine  for  non-acceptance  :  provided  that  no  persons  refusing 
to  take  oaths  on  conscientious  grounds  shall  be  liable  to  a  fine  for  non-ac- 


S.  9.  The  Act  above-mentioned  not  to  alter  rights  of  exemption  from 
tolls  enjoyed  by  persons  in  virtue  of  other  than  corporate  rights. 

S.  10.  Accounts  of  corporations  to  be  transmitted  yearly  to  Secretaiy 
of  State,  and  abstracts  laid  before  parliament 

Cap.  105.— An  Act  for  the  better  Administration  of  Justice  in  certain 

Boroughs.  [20th  August,  1836.] 

S.  1.  County  justices  may  contract  with  the  county  of  a  borough,  in 

which  there  is  a  sufficient  gaol,  for  the  committal  of  county  prisoneia 
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thereto^  and  the  proyisions  of  5  G.  4,  c.  85,  is  to  extend  to  such  contracts ; 
and  if  such  borough  has  a  separate  court  of  quarter  sessions,  offenders  may 
be  tried  there  for  all  offences  of  \7hich  the  court  has  cognizance. 

S.  2.  Prisoners  received  under  such  contract  may  be  tried  at  the  borough 
sessions,  though  the  prison  be  more  than  two  miles  from  the  usual  place  of 
trial  of  such  borough. 

S.  3.  Recorders  may  take  the  oaths  of  office  before  the  mayor,  or  any 
two  aldermen  or  councillors. 

S.  4.  The  mayor  of  boroughs  named  in  schedule  (A)  and  (B)  of  5  &  6 
W.  4,  c.  76,  to  continue  in  office  uutil  his  successor  has  accepted  office. 

S.  5.  Sheriff  to  be  appointed  on  the  ninth  instead  of  the  first  of  No- 
vember. 

S.  6.  In  case  of  illness  or  unavoidable  absence  coroner  may  appoint  a 
deputy,  provided  that  the  mayor  or  two  justices  certify  the  necessity  for 
the  appointment  of  such  deputy. 

S.  7.  Where  a  borough  before  the  said  act  had  a  court  of  requests,  the 
jurisdiction  of  such  court  is  to  be  extended  to  the  enlarged  boundary. 

S.  8.  Powers  of  local  acts  heretofore  exercised  by  justices  in  quarter 
sessions,  and  not  within  the  powers  of  the  recorder,  vested  in  the  council 
or  a  committee :  provided  that  no  recorder,  by  virtue  of  his  office,  shall  have 
power  to  allow  or  levy  rates. 

3. 9.  The  recorder,  or  in  his  absence  a  barrister  of  five  years'  standing, 
to  be  judge  of  courts  of  record  for  trying  civil  actions  not  regulated  by  any 
local  act. 

S.  10.  Repeals  part  of  the  5  &  6  W.  4,  c.  76,  as  to  court  of  quarter  ses- 
sions for  the  Cinque  Ports,  and  substitutes  other  provisions. 

S.  11.  Justices  acting  under  commissions  granted  by  virtue  of  51  O.  3, 
c.  36,  may  exercise  all  the  powers  of  justices  in  counties  relating  to  the 
granting  of  licences  to  victuallers. 

S.  12.  The  King  may  appoint  the  Vice-Chancellor  of  Cambridge  to  be  a 
justice  of  the  borough,  provided  that  when  commissioned  the  Vice-chan- 
cellor shall  have  no  more  power  as  to  licensing  alehouses  than  any  other 
justice. 

Cap.  106. — An  Act  to  make  Provision  for  the  better  and  more  expeditious 
Administration  of  Justice  in  the  Stannaries  of  Confwall,  and  for  the  enlarg- 
ing the  Jurisdiction  and  improving  the  Practice  and  Proceedings  in  the 
Qpurts  of  the  said  Stannaries.  [20th  August,  1836.] 

Cap.  107. — An  Act  to  extend  the  Period  for  the  Repayment  of  Loans,  made 
under  an  Act  passed  in  the  Fourth  and  Fifth  Years  of  His  present  Majesty 
for  the  Amendment  and  better  Administration  of  the  Laws  relating  to  the 
Poor  in  England  and  Wales.  [20th  August,  1836.] 

S.  1.  The  repayment  of  loans  already  made  may,  with  the  approbation  of 
the  Lords  of  the  Treasury,  be  extended  to  twenty  years  instead  of  ten ; 
and  in  future  advances  the  repayment  may  be  extended  to  twenty  years, 
provided  that  one-twentieth  part  be  paid  off  in  every  year. 

S.  2.  Such  extension  of  repayment  to  be  made  without  prejudice  to 
securities* 
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Q*».  lOa^^An  Aet  «D  a&Htxd  an  Act,  passed  in  ^  First  a»a  Seemid  Years 
ef  His  ftesent  Msjesty,  fer  tKe  exAeiuRon  and  |)t«meCloiii  «f  PhUic  Wwks 
in  Irelanid^  [2^  A«gu«t»  1836.] 

Caip,  109.— All  Act  to  repeal  certain  Ptovfsions  ref^fiectiiig  tJie  Coal  Trade. 

[20th  Ati^ust,  IBW.] 

Cap.  1 10. — An  Act  to  repeal  so  much  of  an  Act  of  dtt  Kfty-foiirth  Year  of 
King  George  tibe  Third,  respectmg  Copyrights,  as  requhres  the  deKvery  of 
a  Copy  of  every  published  Book  to  the  Libraries  of  Sion  College,  l^e  four 
Universitiea  of  Scotland,  and  of  the  King's  Inns  in  DuhBn. 

f20th  Augurt,  1836.] 

Cap.  111. — An  Act  to  prevent  the  fact  of  a  previous  Conviction  being  given 
in  Evidence  to  the  Jury  in  the  Case  before  them,  except  when  Evidence  as 
to  character  is  given.  [20th  August,  1836.] 

A  previous  conviction  of  felony  not  to  be  given  in  charge,  or  read 
to  the  jury,  until  after  a  verdict  of  guilty  on  a  subsequent  charge  of  felony ; 
and  where  such  previous  conviction  is  stated  in  an  indictment,  such  state- 
ment not  to  be  read  until  after  their  verdict,  provided  that  where  evidence 
of  good  character  is  given,  the  prosecutor  may,  in  answer  thereto,  give  evi- 
d^ice  of  the  previous  indictment  and  conviction. 

Cap.  112. — An  Act  for  further  facilitating  the  hearing  and  detemioi^g  of 
Suite  in  Equity  in  His  Mijes(y 's  Cowt  of  Exchequer  at  WestaunsCer. 

[20th  August,  1836.] 

S.  1.  The  King  may  ^empower  one  of  the  barons  of  the  Exchequer  as 
wdl  to  hear  and  det^mme  causes  on  the  occasions  mentioned  in  the  acts 
of  the  57  G.  3,  c  18,  and  the  3  &  4  W.  4,  c.  41,  as  also  during  the 
absence  of  the  Lord  Chief  Baixm  on  circuit,  and  to  continue  his  sittings 
until  he  has  fully  heard  and  determined  every  cause  partly  heard  before 
him. 
Cap.  1 13.-»^An  Act  for  raising  the  Sam  of  Fourteen  Milli(»iB  Sev«n  Tiiousand 
Nine  Hundred  and  Fi%  Pounds,  by  Exchequer  Bills,  for  the  Service 
of  the  Year  1836.  [20th  August,  1836.] 

Cap.  114. — ^An  Act  for  enabling  Persons  indicted  of  Felony  to  makedieir 
defence  by  Counsel  or  Attorney.  [20th  August,  1836.] 

S.  1.  All  persons  tried  for  felony  may  make  their  defence  hy  counsel  or 
attorney,  where  attorneys  practise  as  counsel. 

S.  2.  In  cases  of  summary  conviction  persons  may  make  their  defence 
by  counsel  or  attorney. 

S.  3.  Penrons  held  to  bail  or  committed  ffx  trial  entitled  to  c<[^ies  of 
depositions  on  payment  of  not  more  than  three^half^ce  for  each  folio  of 
ninety  words,  provided  that  if  the  demand  is  not  made  before  the  com- 
mencement of  the  assize  or  sessions  at  which  the  trial  is  to  take  place.  No 
copy  shall  be  given  unless  the  judge  thinks  such  copy  may  be  made 
without  delay  or  inconvenience. 

S.  4.  Persons  under  trial  entitled,  at  the  time  of  their  triali  to  inq>ect 
depositions. 

Cap.  115.— An  Act  for  fhcilitating  the  Inclosute  of  Open  And  AraUe  Fields 
m  England  and  Wales.  [20th  AugUBt^  1839.] 
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S.  1.  Tm-iStdaed  parts  in  maAet  and  valve  of  die  ovnen  of  f3|>en  and 
common  lands,  or  of  the  guardians,  Ac  of  persons  uoder  diaidMJitj,  to  be 
«t  liberty  to  enclose  die  same,  widi  die  consent  in  mating  of  two-diird 
patts  of  sucfa  ownOTS  or  guardians,  &e^  such  value  to  be  ascertained  by  the 
assessments  of  the  poor-rates ;  a  public  meeting  of  such  persans  to  be  pre- 
TMNuly  called. 

S.  2,  Incaseof  pnsposed  inciosure  where  someafdie  neoaaany  coiHMit- 
ing  paitieB  have  an  estate  less  than  afee  simple,  or  an  estate  teil,  the  oon- 
sent  of  die  person  having  die  first  vested  interest  in  remainder  neoeaaary, 
ea  of  the  goatdian,  &c  of  sooh  person,  in  caae  of  diaabihly,  joovided  diat  in 
caaes  of  eodesiaatical  benefices  die  consent  of  the  meumbent  liudl  not  be 
eafiicient  without  the  consent  of  the  patron  and  ordinary. 

8.  3.  Commissioners  to  be  nominated  by  die  major  p^rt  of  the  consent- 
ing owners  of  the  lands  to  be  inclosed;  vacancies  to  be  fifled  up  by  aoch 
owners  within  ten  calendar  months,  or,  if  they  neglect  so  to  do,  by  die 
revising  oommiasi0nen  or  eommiasionar. 

S.  4.  Ckmmiiawopcrs  to  appoint  an  aasiatant  derk,  reaaovable  at  piea- 


S.  5.  Commisnoners  (when  two  have  been  non^nated)  to  appefet  an 
umpire ;  difierences  of  opinion  between  them  to  be  determined  by  umpire, 
and  his  determination  to  be  condusive. 

8.  6.  Commissioneni  and  umpin  not  to  act  until  diey  have  taken  the 
cadi,  or  made  the  aflfinnation  prescribed. 

S.  7.  Commissioners  or  umpire  to  give  ten  dayi^  public  nodea  of  meet- 
ings. In  case  one  or  both  commissionera  fidi  to  attend,  tlie  meeting  may 
be  adjourned  by  die  other  commissioner,  ot  by  die  umpire  on  giving  no- 
tice to  the  commissioners.  Meetings  to  be  held  in  the  parishea  mhen  the 
lands  are  sttnated. 

S.  8.  All  odier  notices  to  be  given  in  mannw  prescribed  by  die  act. 

8. 9.  CommissioneTB  and  umpire  to  be  paid  each  diree  guineas  every 
day  diey  are  employed;  surveyors  to  be  paid  what  commisdoners  may 
think  reasonable. 

8. 10.  Major  part  of  proprietors  may  agree  with  commianonera  or  sor- 
veyors  to  pay  them  one  sum  for  the  whole  or  part  of  die  duty  performed. 

8.  11.  Four-iifths  of  proprietors  may  agree  to  adopt  any  plan  or  valua- 
tion previously  made;  such  agreement  to  be  binding  on  oomndssionen  or 
umpire. 

8.  12.  Four-iiflha  of  proprietors  may  agree  upon  rales  upon  which  com- 
missioners or  umpire  shall  act,  and  by  which  they  shall  be  bound. 

8. 13.  Any  of  die  pn^rietors  may  appeal  against  such  agreement  to 
the  quarter  sessions,  on  giving  seven  days'  previous  notice  to  comratssioners ; 
if  appeal  auooessfiil,  appellant  may,  after  due  notice  to  commissioners, 
withdraw  his  consent  firom  such  agreement;  if  by  such  withdrawal  two- 
diirds  of  conaenting  parties  do  not  remain,  agreement  for  inciosure  to 
cease. 

S.  14.  Objections  to  accounts  or  daims  to  be  made  in  writing,  two  parts 
whereof  to  be  signed  by  the  party  objecting,  or  his  agent;  and  one  part  to 
be  left  with  die  party  objected  to,  or  his  agent. 
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S.  15.  Commissioners  to  hear  and  determine  disputes  between  parties 
interested  in  inclosure,  except  disputes  as  to  title. 

S.  16.  Commissioners  in  determining  claims  and  objections  to  award 
costs ;  and  on  payment  being  refused,  to  issue  a  warrant  for  levying  the 
same  by  distress. 

S.  17.  Persons  dissatisfied  with  the  decision  of  commissioners  or  umpire 
may,  upon  proper  notice  to  them  and  to  the  parties  in  whose  favour  the 
decision  has  been  made,  appeal  to  the  assizes,  the  verdict  thereupon  to  be 
binding,  unless  set  aside  by  the  court;  if  not  set  aside,  commissioners  to 
act  in  conformity  to  it,  and  pay  costs  and  charges  out  of  the  monies  raised 
for  the  purposes  of  this  act :  if  action  is  commenqed  without  such  notice, 
or  is  not  proceeded  with,  the  decision  of  the  commissioners  or  umpire  to 
be  conclusive:  action  not  to  abate  by  reason  of  the  death  of  any  of  the 
parties,  nor  impede  commissioners  in  the  execution  of  the  powers  of  this 
act. 

S.  18.  Where  persons  against  whom  such  actions  might  be  brought  die 
before  the  expiration  of  the  time  for  bringing  the  same,  such  action  shall 
notwithstanding  be  continued,  and  process  served  on  the  clerk  of  the  com- 
missioners, and  shall  be  defended  by  the  representative  of  the  party  so 
dying. 

S.  19.  Commissioners  not  to  determine  rights  between  parties  except  in 
cases  of  encroachments  made  within  twenty  years  before  the  passing  of  this 
act;  but  shall  forbear  to  determine  until  possession  shall  have  been  given 
up  or  taken  by  due  course  of  law. 

S.  20.  Encroachments  within  twenty  years  to  be  deemed  part  of  the 
land  to  be  allotted;  and  disputes  touching  the  same  to  be  determined  by 
commissioners. 

S.  21.  Such  lands,  or  the  erections  made  thereon,  if  used  for  charitable 
purposes,  not  to  be  deemed  encroachments. 

S.  22.  Lands  inclosed  more  than  twenty  years  to  be  deemed  ancient 
inclosures. 

S.  23.  Ground  cultivated  as  orchard  or  garden,  or  on  which  any  build- 
ing has  been  erected,  or  which  has  been  inclosed  under  a  voluntary  agree- 
ment, to  be  allotted  to  the  proprietors  only,  unless  with  his  consent. 

S.  24.  Commissioners  to  appoint  compensation  for  growing  crops,  for 
labour,  and  for  the  loss  of  fallowing,  and  way-going  crops;  commissioners 
to  issue  a  warrant  to  levy  compensation  by  distress,  if  refused. 

S.  25.  Commissioners  by  public  notice  to  direct  the  course  of  husbandry 
to  be  pursued  untU  allotment  takes  place,  and  make  orders  for  the  pre- 
vention of  waste,  and  to  levy  penalties  upon  those  who  refuse  to  confonn. 

S.  26.  Commissioners  to  allot  the  lands  and  rights  incident  thereto 
amongst  the  proprietors;  such  allotment  to  be  taken  in  fall  satisfaction  of 
all  rights,  &c. 

S.  27.  At  the  desire  of  any  number  of  proprietors  commissioners  xe- 
qub*ed  to  set  out  their  several  allotments  in  one  plot,  distinguished  by 
metes  and  bounds,  but  without  subdivision  fences. 

S.  28.  Commissionera  (with  the  consent  of  the  lord  of  the  manor  and 
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owners)  io  ascertain  and  determine  boundaries;  the  same  when  so  deter- 
mined to  be  made  as  commissioners  shall  direct. 

S.  29.  Commissioners  to  award  the  right  of  herbage  on  private  roads. 

S.  30.  Rectors  and  vicars,  with  consent  of  patron  and  ordinary,  empow- 
ered to  erect  buildings  and  make  fences  on  the  lands  allotted  to  them, 
and  charge  the  same  (with  the  consent  of  the  bishop)  with  any  sum  not 
exceeding  two  years  value  of  such  lands  which  the  commissioners  may 
think  necessary  for  the  expenses  of  so  doing,  to  be.  paid  to  such  person  as 
they  shall  appoint. 

S.  31.  Rectors  and  vicars  (with  consent  of  bishop)  may  demise  allot- 
ments for  not  more  than  twenty-one  years,  on  certain  conditions. 

S.  32.  Commissioners,  where  the  boundary  fences  have  been  unequally 
allotted,  to  apportion  the  expenses. 

S.  33.  Settlements  and  claims  not  to  be  affected  by  tliis  act. 

S.  34.  Leases  at  rackrent  of  the  lands  to  be  allotted  may  be  voided; 
compensation  to  be  given  to  the  tenants,  and,  if  required,  ascertained  by 
commissioners. 

S.  35.  Commissioners,  with  consent  of  proprietors,  may  direct  exchanges ; 
in  cases  of  ecclesiastical  property  the  consent  of  the  patron  and  bishop 
necessary. 

-  S.  36.  Lands  allotted  or  exchanged  to  remain  under  the  same  tenure  as 
before ;  commissioners,  where  necessary,  to  allot  tithes. 

S.  37.  Costs  of  exchanges  and  partitions  to  be  paid  by  the  parties  as 
commissioners  shall  direct 

S.  38.  Commissioners  may  clear  or  alter  ditches,  drains,  gates,  and 
bridges,  or  make  new  ones,  and  determine  at  whose  expense  the  same  is 
to  be  done. 

S.  39.  Commissioners,  if  necessary,  must  make  drains  on  lands  not  in- 
closed, and  direct  compensation,  and  the  persons  by  whom  such  drains  are 
to  be  maintained. 

.  S.  40.  In  case  seven-eighths  in  number  and  value  of  the  proprietors  agree 
upon  an  inclosure  the  same  may  be  effected  without  the  intervention  of 
commissioners. 

S.  41.  Where  land  is  inclosed  without  the  assistance  of  commissioners  a 
schedule  of  such  land  must  be  deposited  with  the  clerk  of  the  parish,  and 
the  clerk  of  the  peace,  and  a  notice  thereof  published  in  some  newspaper, 
and  a  copy  thereof  afiixed  to  the  church  door  three  successive  Sundays. 

S.  42.  Owners  of  estates  and  guardians,  &c.  of  persons  under  disability 
may  agree  to  compensation;  but  in  case  of  persons  having  a  limited  in- 
terest, and  of  incumbents  of  benefices,  such  consent  as  hereinbefore  required 
in  similar  cases  is  necessary. 

S.  43.  Persons  objecting  to  inclosure  or  to  compensation  (not  having 
previously  consented  thereto,)  to  state  objections  in  writing,  and  deposit 
them  with  the  clerk  of  the  peace  within  six  calendar  months  from  the  ex- 
piration of  the  notice  of  the  deposit  of  th^  schedule;  the  schedules  and 
objections  to  be  open  to  inspection. 

S.  44.  Clerk  of  the  peace  to  lay  schedules  and  objections  before  the  jus- 
VOL.  XVI.  L  L 
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tices  at  the  quarter  sessions,  ^ho  shall  hear  and  determine  upon  such 
objections. 

S*  45.  Persons  interested  in  allotments  may  mortgage  or  otherwise  dis- 
pose of  them  before  the  award  of  the  commissioners,  who  shall  allot  the 
same  to  the  purchasers. 

S.  46.  Commissioners,  at  the  request  of  tenant  for  life,  may  sell  any 
part  of  their  allotments  to  defray  the  expenses  attending  the  execution  of 
this  act. 

S.  47.  Where  such  allotments  lie  in  different  parishes  commissioners 
may  sell  the  land  in  one  parish  to  defray  the  expenses  attending  the  other 
portions  of  the  allotments,  provided  the  sum  so  raised  be  not  more  than 
such  persons  would  be  authorized  to  borrow  or  charge  upon  their 
allotments. 

S.  48.  Persons  not  to  charge  lands  with  the  payment  of  their  expenses, 
unless  the  money  to  arise  by  the  sale  be  less  than  ^we  pounds  per  acre. 

S.  49.  All  expenses  attending  the  execution  of  this  act  to  be  defrayed 
by  the  proprietors  as  the  commissioners  shall  determine;  persons  throwing 
their  allotments  together,  where  they  do  not  exceed  two  acres,  to  be 
exempt  from  expenses;  and  foui^fiflhs  of  the  proprietors  may  agree  that 
those  whose  allotments  do  not  exceed  five  acres  may  be  exempt  from 
.  expenses. 

S.  50.  Commissioners  once  a  year  to  lay  their  accounts  before  three 
justices  of  the  peace,  to  be  by  them  examined  and  balanced ;  commis- 
sioners not  to  pay  themselves  or  their  clerk  more  than  one-third  of  their 
allowance  until  after  six  months  from  the  time  of  their  award. 

S.  51.  Commissioners  to  make  awards,  with  maps  or  plans  annexed,  the 
same  to  be  enrolled  and  deposited  in  the  parish  church. 

S.  52.  aauses  of  the  41  Geo.  3.  c.  109,  and  1  Geo.  4,  c.  23,  consistent 
with  this  act  to  remain  in  force. 

S.  53.  Persons  thinking  themselves  aggrieved  may  appeal  to  the  quarter 
sessions  within  six  months,  on  giving  previous  notice  to  the  commissioners; 
the  justices  to  hear  and  finally  determine  all  appeals  and  objections  in  all 
matters  arising  under  this  act. 

S.  54.  No  waste  to  be  inclosed  under  this  act;  the  rights  of  lords  of 
manors,  and  of  those  claiming  in  trust  for  them,  not  to  be  affected  by  it 

S.  55.  This  act  not  to  authorize  the  inclosure  of  lands  within  a  certain 
distance  of  London  and  other  towns  containing  a  certain  number  of 
inhabitants. 

S.  56.  Meaning  of  certain  words  in  the  act. 

S.  57.  This  act  not  to  affect  the  King's  rights  with  respect  to  the  Duchy 
of  Cornwall,  or  those  of  the  Duke  of  Cornwall  for  the  time  being. 

S.  58.  This  act  not  to  extend  to  the  Duchy  of  Lancaster. 

S.  59.  General  saving  of  rights  previous  to  the  passing  of  the  act 
Cap.  116.— An  Act  to  consolidate  and  amend  the  Laws  relating  to  the 
Presentment  of  Public  Money  by  Grand  Juries  in  Ireland. 

[20th  August,  1836.] 

Cap.  117. — An  Act  to  amend  several  Acts  relating  to  the  Harbour  of 

Kingstown.  [20th  August,  1836.] 
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At  the  close  of  the  last  session  bills  or  motions  relating  to  the  fdllowing  subjects  were 
still  waiting  the  pleasure  or  convenience  of  the  legislature:  Law  of  Wills  and  Execu- 
tors, Consolidation  of  the  Ecclesiastical  Courts,  Administration  of  Justice  in  Boroughs, 
Courts  of  Equity,  Copyholds  with  their  incidents,  Law  of  Libel,  Offences  against  the 
Person,  Costs  and  Actions  of  Private  Companies,  Grand  Juries,  Registration  of  Voters, 
Equal  Partibility  of  Property,  Offices  of  the  Court  of  King's  Bench  and  Common 
Pleas  (notice  of  motion  by  Mr.  Serjt.  Goulburn),  Law  of  Copyright  (Mr.  Seijt. 
Talfourd),  Oaths  in  Courts  of  Justice,  Law  relating  to  the  Liability  of  Mortgagees  of 
Ships,  Administration  of  the  Law  in  Scotland;  &c.  The  Attorney-Generars  bill 
for  the  alteration  of  the  existing  law  of  Debtor  and  Creditors  including  the  aboli- 
tion of  Arrest  on  Mesne  Process,  must  be  regarded  as  in  abeyance  merely,  though 
it  is  much  to  be  regretted  that  it  was  not  finally  thrown  out, — as  it  stands  a  fair 
chance  of  being,  so  soon  as  the  public  can  be  made  aware  of  its  tendency.  We 
also  entertain  a  hope  that  time  and  reflection  will  prove  fatal  to  the  bill  for  appoint- 
ing a  permanent  Board  of  Revising  Barristers,  since  all  that  is  really  wanting  to 
render  the  present  system  effective  is  a  good  tribunal  of  appeal  and  a  little  more 
circumspection  in  the  judges  as  to  the  qualifications  of  the  barristers  they  select. 

Mr.  Lister  (a  name  of  distinction  in  literature)  has  been  appointed  Registrar 
General  under  the  Births  and  Marriages  Registration  Bill. 

The  following  gentlemen  have  been  named  Commissiotiers  to  inquire  into  the 
state  of  Registers  (not  being  parochial)  for  Births,  Deaths  and  Marriages  :  Drs. 
Phillimoje,  Rees,  Nichol,  and  Shoveller;  Messrs.  Tancred,  E.  Taylor,  Bowring, 
Winter,  Gale,  Parker,  Phillipps,  and  Lister. 

We  are  happy  to  be  able  to  state  the  gentlemen  entrusted  with  the  examination 
of  articled  clerks  applying  to  be  admitted  are  discharging  their  delicate  and  im- 
portant task  in  the  temper  and  with  the  judgment  that  might  have  been  anticipated 
from  their  characters.  The  first  examinations  are  to  be  comparatively  light,  in 
consideration  of  the  short  warning  afforded  to  those  whose  term  of  clerkship  has 
recently  expired,  but  it  is  understood  that  a  much  larger  stock  of  practical  and 
general  knowledge  will  be  required  of  those  at  present  in  their  novitiate,  who 
would  consequently  do  well  to  prepare  themselves  accordingly.  Our  own  firm 
conviction  is,  that  by  far  the  best  mode  of  improving  the  administration  of  the  law 
and  obviating  its  oppressive  tendencies,  is  to  sustain  the  character  of  the  profession 
in  all  its  brancho^,  to  endow  them  with  a  spirit  of  independence  and  a  feeling 
of  self-respect,  and  thus  make  it  at  once  their  interest  and  their  pride  to  discoun- 
tenance meanness  and  petty-fogging  of  every  sort.  For  this  reason  we  regard  the 
measures  recently  adopted  for  elevating  attornies  and  solicitors  as  a  class,  as  far 
more  important  than  the  changes  tnade  or  contemplated  in  the  constitution  end 
practice  of  the  Courts ;  though  we  are  far  from  undervaluing  the  extent  or  efficiency 
of  these,  of  which  indeed  we  have  been  almost  uniformly  the  advocates. 

It  seems  from  a  list  published  by  the  Legal  Observer,  that  about  fifteen  hundred 
members  (less  than  a  sixth  in  number)  of  the  legal  profession  in  England  and  Scot- 
land, have  petitioned  for  a  repeal  of  the  attornies  certificate  duty.    The  inference  is, 
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thai  the  opinion  of  the  profession  is  adverse  to  the  repeal  or  indifferent,  so  that  the 
duty  will  be  probably  retained. 

The  new  poor  Is^w  goes  on  much  in  the  course  which  was  anticipated,  as  regards 
the  profession.  From  the  official  returns  we  find  that  the  number  of  appeals  en- 
tered throughout  the  country  was,  in  1834,  2,507;  in  1835,  1,085;  but  the  number 
actually  tried  during  that  year  was  only  793,  and  they  are  still  on  the  decrease. 
The  applications  for  orders  of  affiliation  have  for  a  time  increased,  but  to  no  such 
extent  as  to  make  up  the  deficit  of  professional  returns.  The  profession  have  borne 
this  reduction,  we  still  say,  with  an  equanimity  and  disinterested  spirit  manifested  by 
no  other  body.  The  medical  men  are  still  outrageous,  not  on  account  of  any  dimi- 
nution of  their  profits,  for  they  have  in  the  aggregate  sustained  little  or  no  loss :  but 
because  their  practice  is  disturbed  and  their  profits  are  not  increased  by  the  new 
arrangements,  and  because  the  public  are  not  made  ihe  universal  insurers  and  pay- 
masters for  their  bad  customers.  The  present  amount  of  poor  rates  is  about 
4,300,000/. — what  they  were  in  the  year  1803.  The  gross  saving  since  the  opera- 
tion of  the  commission  has  been  just  four  millions.'  The  equanimity  of  the  parish 
shop-keepers,  who  have  lost  by  the  diminution  of  the  amount  of  supplies,  is  even  less 
than  that  of  the  medical  men.  In  London  the  sinaller  shop-keepers  are  outrageous — 
at  the  inhumanity  of  the  act,  and  the  interference  of  the  Commissioners  with  their 
local  self-management.  It  is  expected  that  some  additional  powers  will  be  applied 
for  by  the  Commissioners  during  the  next  session  of  Parliament. 

Within  a  few  days  past  a  new  commission  has  been  issued  for  the  purpose  of 
reporting  on  the  best  means  of  establishing  "  an  efficient  constabulary  force  in  the 
counties  of  England  aikl  Wales,"  and  also  for  inquiring  and  reporting  on  any  pro- 
ceedings before  trial,  by  which  the  exercise  of  the  functions  of  a  police  in  the 
prevention  of  crime  is  impeded.  The  formation  of  a  rural  police  is  a  measure 
which  has  been  long. promised,  (it  was  contemplated  by  the  Duke  of  Wellington 
and  Sir  Robert  Peel,)  but  until  now  no  steps  have  been  taken  to  form  one.  In  the 
course  of  the  inquiries  instituted  by  the  county-rate  commissioners,  the  formation  of  a 
paid  constabulary  force  was  called  for  by  magistrates,  landowners  and  witnesses  from 
every  part  of  the  country.  The  poor  law  commissioners  have  no  doubt  accelerated 
the  change  by  ordering  the  payment  of  constables*  fees  and  expenses  out  of  the 
poor's  rate.  In  the  report  of  the  county  rate  commissioners,  an  able  statement  of 
the  evils  of  the  existing  rural  police  is  concluded  in  these  terms : — "  Upon  the 
whole  we  see  reason  for  recommending  with  confidence  the  establishment  of  a 


>  >  Amounts  of  money  expended  in  suits  of  law,  removal  of  paupers.  See,  in  England 
and  Wales,  were,  for  the  years  ended  25th  March,  1833, 1834, 1835  and  1836/ 
as  follows  : — 


1833. 

1834. 

1835. 

.  1836. 

£ 
254,412 

£ 
258,604 

£ 
202.527 

£ 
172,432 

Thus  the  saving  in  litigation  appears  to  be  about  double  the  cost  of  the  new 
body  of  commissioners,  which  is  about  44,000/.  -^ 
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rural  police  for  the  prevention  of  crime,  in  lieu  of  the  present  ineflficient  and  ill- 
regulated  parochial  constabulary  system.  To  enter  into  any  discussion  as  to  the 
best  mode  of  organizing  such  a  force,  or  as  to  the  comparative  advantages  of  a 
central  or  local  plan,  or  whether  the  introduction  of  the  measure  should  be  general 
or  partial  in  the  first  instance,  would  be  manifestly  a  step  beyond  our  province." 
Here,  we  apprehend,  the  new  commissioners  will  take  up  the  subject  and  eiamine 
the  present  state  of  crime  and  the  need  for  protection  throughout  the  country. 
It  is  eipected  that  a  report  will  be  prepared  by  the  next  session,  but  we  doubt, 
whatever  be  the  diligence  of  the  commissioners,  whether  they  will  be  enabled  to 

.  report  so  soon.  A  small  commission,  if  the  commissioners  be  well  selected, 
is  the  best  for  the  despatch  of  business.  Three  commissoners  are  named.  The 
first  is  Mr.  Charles  Lefevre,  the  member  for  North  Hants,  who  was  chairman 
of  the  county-rate  commission ;  he  has  carried  through  much  sound  legislation 
on  tural  matters,  and,  as  the  chairman  of  the  last  agricultural  committee,  he  was 
highly  complimented  by  Sir  Robert  Feel,  and  has  published  a  firm  and  able  re- 
port. The  two  other  commissioners  are  Colonel  Rowan  and  Mr.  Chadwick.  The 
colonel  was,  we  believe,  selected  by  the  Duke  of  Wellington  for  his  talents  in 
organizing  a  force;  he  and  Mr.  Mayne,'^the  other  commissioner,  who  supplied 
the  legal  knowledge  necessary  for  its  guidance,  have  overcome  great  opposition, 
and  established  the  first  police  force,  perhaps,  that  has  yet  existed,  though  it  is 
doubtless  susceptible  of  some  improvements.  We  apprehend  that  any  new  force 
must,  to  a  greater  or  less  extent,  be  connected  with  the  new  unions,  and  perhaps 
Mr.  Cbadwick's  appointment  had  reference  to  their  interests.  His  labours  on 
the  Poor  Law  and  Factory  Commissions  are  well  known ;  he  has  also  written  with 
a  degree  of  research  and  ability,  which  attracted  the  attention  of  Bentham  and  the 
•Archbishop  of  Dublin,  on  the  subject  of  a  preventive  police.  In  one  part  of  his 
essay  he  entered  into  an  examination  of  the  French  police,  with  the  view  of  show- 
ing that  it  very  imperfectly  answered  the  .purposes  of  a  preventive  police.  The 
recent  increase  of  murders  and  crimes  in  Paris  has  demonstrated  the  justness  of 

-his  views,  and  a  few  weeks  back  one  of  the  sous-pr6fets  of  that  metropolis  came 
over  to  examine  the  English  system,  and  returned  with  a  favourable  report  of  its 
operation  and  principles,  and  a  recommendation  of  its  adoption  by  the  French 
police. 

Mr.  John  Austin  and  Mr.  George  Comewall  Lewis  have  been  named  commis- 
sioners to  inquire  into  the  state  of  the  Laws  and  Government  of  Malta.  Mr.  Jar- 
dine  has  been  appointed  one  of  the  Criminal  Law  Commissioners,  in  the  place  of 
Mr.  Austin. 

Sundry  Tumours  relating  to  projected  retirements  from  the  Bench  are  in  circula- 
tion ;  and  it  has  been  confidently  stated  that  Mr.  Justice  Patteson  is  about  to  retire 
on  account  of  the  increasing  infirmity  of  deafness.  We  are  not  speaking  from 
authority,  but  we  have  good  reason  for  believing  this  rumour  to  be  false,  and  we  are 
sure  that  we  express  the  universal  feeling,  when  we  say  that  Mr.  Justice  Patteson 
is  one  of  the  best  judges  that  ever  sat  upon  the  Bench,  after  making  all  proper 

*  allowances  for  the  infirmity  in  question,  which  is  evidently  not  increasing. 

It  is  said  that  Lord  Brougham  threatens  a  speedy  re-appearance  upon  the  stage 
of  public  life,  to  the  delight  of  his  friends  and  the  confusion  of  his  enemies.  We 
earnestly  hope  he  will^we  should  be  loth  to  hear  that  so  brilliant  a  sun  had  set, 
and  at  present,  with  nothing  but  such  small  deer  as  Xord  Cottenham  in  view, 
we  feel  much  in  the  condition  of  Ascanius — 

"  Optat  aprum,  aut  fulvum  descendere  monte  ieonero." 


492  Events  of  the  Qtiarter, 

Bat  we  do  not  exactly  see  what  part  his  lordship  is  to  plaj.  The  Tories  will  not 
have  him ;  the  Whigs  must  hold  aloof ;  and  if  we  read  aright  the  drift  of  the 
speeches  which  preceded  and  accelerated  his  fall,  he  has  few  points  in  common 
with  the  Radicab.  If  he  comes  at  ail,  therefore,  he  must  come  like  a  comet,  and 
describe  an  orbit  yet  more  eccentric  than  his  last. 

The  Attorney-General  haa  recently  delivered  an  oration  to  his  constitaents, 
marked  as  usnal  by  much  unnecessary  warmth  of  language  and  bad  taste,  and 
containing  one  passage  more  than  usually  remarkable  for  these  qualities.  His 
speech  in  the  late  celebrated  crtm.  coh»  action  is  admitted  on  all  hands  to  have 
been  one  of  the  very  best  specimens  of  advocacy  ever  witnessed  in  our  Courts.  He 
may  be  excused,  therefore,  for  reverting  with  some  degree  of  lingering  fondness  to 
the  case,  but  we  can  hardly  consent  to  rank  such  allusions  as  the  following  amongst 
the  pardonable  weaknesses  of  vanity: 

"  Another  hope  was  then  entertained  to  fix  disgrace  even  upon  the  prime  Minis- 
ter himself  (Loud  and  long  continued  cheering).  Gentlemen,  let  me  be  well  un- 
derstood ;  I  say  that  all  the  respectable  members  of  the  Tory  party  were  ashamed 
to  avow  the  attempt  that  was  made  against  Lord  Melbourne,  but  this  I  will  say  at 
the  same  time,  that  the  great  bulk  of  that  party  looked  with  eager  aspect  to  the 
result  of  (hat  trial,  and  upon  the  verdict  of  the  jury  they  did  anticipate  a  return 
to  power.  (Hurrah.)  I  rejoice  to  think  that  I  had  a  part  in  exposing  the  falsehood 
of  that  charge,  and  in  vindicating  the  innocence  of  the  party  accused.  (Great 
applause.)  Gentlemen,  I  had  a  glorious  reward  for  all  n^  anxieties,  when,  after 
the  jury  had  pronounced  their  verdict  of  not  guilty,  (continued  cheering)  I  entered 
the  House  of  Commons  and  heard  the  cheering  of  the  repiesentatif  ea  of  the  people 
rejoicing  that  truth  had  prevailed.  (Cheering.)'' 

Now,  Sir  John  Campbell  knows  perfectly  well  that  the  action  against  Lord 
Melbourne  was  never  in  any  .sense,  as  regards  either  its  origin  or  conduct,  a  political 
one— he  knows  that  the  injured  lady's  family  most  anxiously  deprecate  the  suppo- 
sition that  it  was — he  knows  that  the  report  has  done  her  a  great  deal  of  harm 
already,  and  that  the  revival  of  it  is  likely  to  do  more—- yet  he  throws  all  consider- 
ations of  delicacy  aside,  with  the  view  of  fixing  un  unmerited  stigma  on  the  Tory 
party ;  who,  be  their  faults  and  follies  what  they  may,  are  at  least  incapable  of 
sporting  with  a  woman's  reputation  and  feelings,  either  to  advance  themselves  or 
to  depreciate  an  adversary.  We  are  convinced  that  the  greater  part  of  the  illiberal 
allusions  which  have  appeared  in  the  Tory  papers  are  traceable  to  the  exasperation 
produced  by  this  very  calumny  which  Sir  John  Campbell  is  so  anxious  to  circulate 
anew. 
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A  Treatise  on.the  Law  of  Evidence  in  the  Courts  of  Equity.  By  Richard  New- 
conibe  Gresley,  Esq.,  Barrister  at  Law.     In  royal  8vo.  price  1/.  Is, 

[A  publication  much  wanted,  compiled  with  much  labour  and  research.] 

The  New  Highway  Act,  5  &  6  Will.  4,  c.  50,  with  Notes.  By  H.  W^  Woolrych* 
Esq.,  of  the  Inner  Temple,  Barrister  at  Law.  Second  Edition,  revised  and  cor- 
rected.   In  12mo.  price  5s.  boards. 

The  Act  for  the  Amendment  of  the  Poor  Laws,  4  &  5  Will.  4,  c.  76,  with  a 
Practical  Introduction,  Notes  and  Forms.  Fourth  Edition,  with  many  valuable 
Additions.  By  John  Frederick  Archbold,  Esq.,  Barrister  at  Law,  la  ISmo.  price 
7«.  6d,  boards.  ^ 

.The  Jurisdiction  and  Practice  of  the  Court  of  Quarter  Sessions,  with  Forms  of  In- 
dictments, Notices  of  Appeal,  &c.  By  John  F.  Archbold,  Esq.,  Barrister  at  Law* 
In  ISmo.  price  14f*  boards. 

The  Act  for  the  Commutation  of  Tithes  in  England  and  Wales  (6  &  7  Will.  4, 
c.  71,)  with  Explanatory  Notes  and  Forms,  and  the  Law  of  Tithes  with  reference  to 
that  Act.  ^By  Leonard  Shelford,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 
In  12mb.  price  7s.  boards. 

The  Country  Attorney's  Practice  in  conducting  Actions  in  the  Superior  Courts 
of  Law  at  Westminster,  with  an  Appendix  of  Forms  and  Bills  of  Costs.  By  John 
Gray.   Second  Edition,  considerably  enlarged.   In  ISroo.  price  9s.  cloth  boards* 

The  Act  for  the  Commutation  of  Tithes  in  England  and  Wales;  with^Notes,  Ob- 
servations, and  an  Epitome  of  the  Law  of  Titlies,  embracing  all  the  latest  Decisions 
of  the  Courts  of  Law  and  Equity,  and  the  recent  Acts  relating  to  Tithes,  with  a 
copious  Index.  By  J.T.  Schomberg,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 
In  1  ?mo,  price  Ss.  6d,  boards. 

A.  Treatise  on  the  Act  for  Marriages  in  England,  and  the  Act  for  registering 
Births,  Deaths,  and  Marriages  in  England,  passed  in  the  late  Session ;  with  Prac- 
tical Directions  as  to  the  various  Legal  Modes  of  Proceeding  in  order  to  the  due 
Solemnizing  of  Marriage,  and  as  to  procuring  the  registration  of  Births  and 
Deaths;  with  ku  Appendix  containing  the  Acts,  add  an  Index.  By  Sydney  Asp- 
land,  Esq.,  of  the  Middle  Temple.    In  ISmo.  price  fs.  sewed. 

The  Right  of  Trustees  to  be  on  the  Register  of  Voters  under  the  Reform  Act 
denied  :  in  a  Letter  addressed  to  the  Revising  Barristers  for  the  year  1836.  By 
Francis  Poison,  Esq.,  of  Lincoln's  Inn.    Price  2s.  sewed. 

[The  best  professional  opinions  are  in  favour  of  the  view  taken  by  the  author 
of  this  tract.] 
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A  Pnctical  Treatise  on  tlie  Poor  Laws,  as  altered  by  the  Poor  Law  Amendment 
Act,  and  other  recent  Statates,  containing  the  Law  of  Poor  Rates,  of  Relief,  Set- 
tlement, and  Removal;  and  an  Appendix,  comprising  a  full  Collection  of  ibe  Sta- 
totes,  with  Notes ;  and  the  Forms  required  by  Justices,  Guardians,  and  Pariah 
Officers.  By  William  Theobald,  of  the  Inner  Temple,  Barrister  at  Law.  In  8to. 
price  IL  10s.  boards. 

A  Collection  of  Decisions  in  the  Courts  fur  revising  the  List  of  Electors  for  Coon* 
ties  and  Boroughs,  &c.     By  W.  F.  A.  Delane,  Esq.,  of  Gray's  Tnn,  Barrister  at  j 

Law.    The  Second  Edition,  with  considerable  Additions.  In  12mo.  price  12s.  bds.  i 
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1835,  an  Abstract  of  Decisions  upon  the  Registration  Clauses  to  the  present  time, 
and  the  Reform  Act,  with  Explanatory  Notes.  By  W.  M.  Manning,  Esq.  In 
Itfmo.  price  lOi.  6d,  boards. 
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other  cases  of  general  average  loss  enumerated,  355,  et  seq. 
Mortgagee,  remedies  of,  for  the  recovery  of  rent,  discussed,  305. 

in  the  case  of  a  mortgagee  who  has  acquired  the  legal  estate,  ib. 

1.  where  the  tenant  is  in  under  a  demise  prior  to  the  mortgage,  ib. 

2.  where  under  a  demise  subsequent,  306.  > 
in  the  case  of  a  second  mortgagee,  or  the  mortgagee  of  a  mere  equity,  308. 
remedies  of  a  mortgagor  for  rent,  31 1. 


P. 

Prisoners'  Counsel  Bill,  remarks  on,  243. 


Registration  of  Voters*  Bill,  inexpediency  of,  244. 
Rent,  recovery  of  by  mortgagees,  305,    See  Mortgagee. 


Senior,  Mr.,  appointed  a  Master  in  Chancery,  244. 

Stamp  Duties,  bill  for  the  amendment  of,  its  provisions  as  to  conveyancing  stamps 
considered,  318. 

importance  of  a  fair  graduated  arrangement  of  these  duties,  ib. 

gross  inequalities  of  the  present  scales,  ib. 

proposed  scale  of  stamps  on  agreements,  322. 

on  appraisements,  325. 
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Stamp  Duties— (ron«iwue</.) 

on  indentures  of  apprenticeship,  ib. 

OB  bilk  of  exchange,  &c.,  ib. 

on  bonds,  326. 

on  conveyances,  327. 
*  on  grants,  and  leases,  329. 

probates,  330. 

memorials,  ib. 

mortgages,  331. 

progressive  stamps,  333. 

new  enactments  of  the  bill,  334. 
Stowell,  Lord,  Life  of,  23. 

his  birth  and  family,  24. 

his  education,  25. 

elected  tutor  of  University  College^  and  Camden  Reader  of  History  at  Oxford. 
28. 

his  celebrity  as  a  lecturer,  29. 

enrolled  of  Doctors*  Commons,  32. 

elected  into  the  Literary  Club,  34. 

bis  acquaintance  with  Keynolds,  Johnson,  &c.,  ib. 

Dr.  Johnson's  executor,  37. 

his  increasing  business,  41. 

appointed  Register  of  the  Court  of  Faculties,  and  Judge  of  the  Consistory 
Court,  42 

his  marriage,  43. 

returned  to  parliament,  44. 

his  parliamentary  life,  45 

extracts  from  his  speeches,  48 

his  administration  of  ecclesiastical  law,  53. 

specimens  of  his  judgments,  56  et  seq. 

his  second  marriage,  63. 

appointed  Judge  of  the  Admiralty  Court,  65. 

his  admirable  judgments,  ib. 

extracts  and  specimens,  68  et  seq. 

his^  resignation,  78. 

and  retirement  from  public  life,  79. 

his  death,  and  will,  81. 

various  anecdotes  of  him,  82. 

his  appearance,  deportment,  and  character,  84. 

T. 
Trustees  of  chapels,  their  right  to  be  registered  as  electors  for  counties,  discussed, 
312,  et  seq. 

W. 
Wigram  James,  his  *'  Points  in  the  Law  of  Discovery,*'  286.    See  Discwery, 
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